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PREFACE 

This submission is made by me in my personal capacity only. The views expressed are mine alone, 
and I do not purport to represent the views of the ACT Law Society or of any of its members or 
commitees. 

I do however draw on knowledge gained through my associa�on with the Society, par�cularly from 
my two years as President. 

This submission is primarily directed to the need to raise the age to 14 without excep�ons and to not 
wait un�l the proposed date of 1 July 2025. In addi�on, I address the difficul�es of applying “doli 
incapax” in further support of not having excep�ons.  

My reasoning for not agreeing to the alterna�ves include, but are not limited to: 

• Based on all the empirical evidence available, children under the age of 14 years are
considered not to have the cognitive ability to form criminal intent

• The rebuttable “doli incapax” is likely to have inconsistent application. Retaining it makes
children subject to damaging interrogative processes to determine if it applies

• If a child is assumed to not have the mental maturity to commit one crime, then they have
the same maturity in relation to all crimes

EMPIRICAL EVIDENCE 

The empirical evidence is generally well known and encapsulated below. 

Joint Policy statement by the Law Council of Australia (“LCA”) and the Australian Medical 
Associa�on (“AMA”) (December 2019) - amended by an addendum (“LCA Addendum”) of the LCA 
on 25 June 2022. 



2 
 

The Policy Statement says children under the age of 14 should not be subject to the criminal jus�ce 
system: 

. “Children under the age of 14 are undergoing significant growth and development, which 
means they may not have the required capacity to be criminally responsible. Scientific 
advances related to the understanding of child cognitive development favour a higher MACR, 
taking into account the time taken for the adolescent brain to mature. Research shows 
immaturity can affect a number of areas of cognitive functioning “including impulsivity, 
reasoning and consequential thinking”.” P2 

Also, there should be no carve outs and the principle of “doli incapax” should not apply: 

. “In addition, the legal presumption of doli incapax, which is used to justify the low MACR, is 
flawed and does not serve its purpose in practice. Both the United Nations Committee on the 
Rights of the Child and the Australian Law Reform Commission have expressed criticisms of this 
presumption. Doli incapax means the law presumes a child under the age of 14 does not 
possess the necessary knowledge required to have criminal intent. However, it can be 
disproved or rebutted by leading evidence to show a child knew his or her actions were morally 
wrong. In practice, the presumption has proven extremely difficult to apply in court and creates 
confusion as to whether the defence or prosecution bears the burden of proving a child knew 
their conduct was wrong. Raising the MACR to 14 would remove the need for courts to 
consider the confusing and complex doli incapax presumption”. P2 

The criminal jus�ce promotes recidivism: 

“Research indicates the younger a child is when first having contact with youth justice, the 
more likely it is the child will become entrenched in the justice system.  Early contact with the 
criminal justice system is one of the key predictors in juvenile and adult offending.” P3 

The LCA Addendum reinforces the overall policy: 

Under the Law Council’s policy, the minimum age of criminal responsibility would be raised 
from 10 years old to 14 years old without exception. This would mean that children aged 10, 
11, 12 and 13 years old would no longer be charged with a criminal offence in Australia” P3 

 

The United Na�ons Commitee on the Rights of the Child in its report of 1 November 2019 atached 
in rela�on to Australia stated that: 

“Administration of child justice 

47. The Committee again regrets that its previous recommendations have not been 
implemented and remains seriously concerned about: 

(a) The very low age of criminal responsibility; 

(d) The high number of children in detention, both on remand and after sentencing; 

48. The Committee urges the State party to bring its child justice system fully into line with 
the Convention and: 

(a) To raise the minimum age of criminal responsibility to an internationally accepted 
level and make it conform with the upper age of 14 years, at which doli incapax 
applies; “ 
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DOLI INCAPAX 

With the removal of excep�ons and raising to 14, “doli incapax” would become unnecessary.  

 Government intends that the prosecu�on may seek to rebut the doli incapax presump�on 
for the next two years for children aged 12 and 13 years. 

 To rebut, prosecu�on has to prove (beyond a reasonable doubt) that the child knew that 
what they were doing was “wrong”. Cases and commentators suggest that the test is, or 
should be, “seriously wrong and show mens rea.”  Simply saying “wrong” is not sufficient, 
despite interpreta�ons that might say it means “seriously wrong”. 

 In addi�on, it is the state of the child’s mind at the �me of commi�ng the offence that is to 
be considered, not a�er the child has been apprehended, brought to the Police sta�on, and 
interrogated. Children who find themselves in this situa�on are likely to be afraid and will say 
what the Police appear to want them to say, especially if they are homeless, intellectually 
disabled, suffering other trauma, have limited English speaking skills, or fear 
dispropor�onate treatment because they have Aboriginal or Torres Strait Island background. 
Leading ques�ons, in that se�ng, such as “Did you know it was wrong?” are likely to have 
the child answer “Yes” because by that �me (a�er arrest and confinement) the child’s state 
of mind has changed drama�cally. 

 The prosecu�on should not be permited to adduce evidence gained in those kind of 
circumstances to prove the rebutal. Instead, the legisla�on should state that an 
independent child psychologist be involved at the earliest possible �me, and that police 
evidence (so far as it is to be used to prove the rebutal of the doli incapax presump�on) 
should not be admited. Proposed sec�on 501Q could be amended to say that referring 
en��es must refer, rather than relying on the discre�onary “may”. Whichever way it is done, 
the legisla�ons should make this clear. 

 
 Prosecu�on under the criminal jus�ce system has been shown to cause trauma, and distress. 

For a child to be prosecuted, but later found to not have the mental capacity to commit the 
crime is to punish the child capriciously, as the process itself is a punishment, and likely to 
cause long term effects. 

 It is instruc�ve to consider the case of RP v The Queen (2016) HCA 53; 91 ALJR 248, where a 
boy at the age of 11.5 years was prosecuted for a serious crime. In the High Court the only 
substan�ve issue to decide was whether the presump�on had been rebuted. It was held to 
have not been, but by that �me the boy was round 17 years of age, and had endured 5-6 
years of anxiety and trauma. A proper and early assessment of whether doli incapax applied 
might have saved all that. (A summary of that case is atached) 

 

Further reasoning as to its difficulty of opera�on is set out in the atached paper writen by Phillipa J 
Daniel �tled  

“The role of Police interviews in the assessment of children’s moral culpability under the 
doctrine of Doli Incapax: - psychological perspectives” 

In essence it sets out the processes followed, the effec�ve reversing of the onus, the problema�c 
nature of ques�ons like “did you know it was wrong”, and suggests changes to the police 
interviewing methods, plus the possibility of transferring the interview process to psychologists. 
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PROGRESS TO REFORM 

COUNCIL OF ATTORNEYS GENERAL (CAG) 

On 23 November 2018, the Council of Atorneys-General (CAG) agreed that ‘it would be appropriate 
to examine whether to raise the age of criminal responsibility from 10 years of age.’ The CAG 
announced that a working group would be established to review the mater, drawing from relevant 
jurisdic�onal and interna�onal experience and would report back within 12 months.  

The Age of Criminal Responsibility Working Group (Working Group) was established in February 2019 
chaired by the Western Australian Department of Jus�ce. The Working Group is comprised of policy 
officers from each State, Territory and the Commonwealth.  It report of 2020 and its prime 
recommenda�on that the MACR across Australia should be raised to 14, was never accepted.  

CAG, as a body, has shown no stomach for a change to the current Australia wide MACR of 10 years 
old. They have procras�nated and deferred - mee�ng a�er mee�ng. The reason appears to be that 
there are people and organisa�ons that oppose any change in the MACR.  CAG was fairly easily 
persuaded to the view that it would not be appropriate for jurisdic�ons to take independent ac�on, 
and that all jurisdic�ons should do so at the same �me. That is, no one moves un�l the most 
recalcitrant agrees to. 

On 2 March 2020, the LCA provided CAG with a submission in support of the MACR of 14.  

htps://www.lawcouncil.asn.au/resources/submissions/council-of-atorneys-general-age-of-
criminal-responsibility-working-group-review 

Despite the very convincing nature of this and other submissions, CAG has con�nued to 
procras�nate. 

 

ACT GOVERNMENT RESPONSE 

The ACT Greens had been con�nuously on side to raise to age 14. 

On 18 August 2020, a Greens media statement no�fied the inten�on to raise the mater in the 
Assembly. There followed the next day business in the Assembly where the then Labour Atorney 
General, Gordon Ramsey, replaced the Greens mo�on with a Labour mo�on that was passed. A 
reading of the mo�on and the media which followed might easily give the impression that ACT 
Labour were commited to raise to age 14. However, they were not. They did however commit to 
proceeding to legislate without wai�ng for the other jurisdic�ons. This was good news, but 
subsequently watered down by the Chief Minister saying it would take a “long �me” – ie, some�me 
in 2021. 

In June 2021, the ACT Government released a discussion paper “Raising the minimum age of criminal 
responsibility” 

htps://s3.ap-southeast-2.amazonaws.com/hdp.au.prod.app.act-
yoursay.files/4516/2433/2390/Discussion Paper - FINAL.pdf 

Final Report  11 October 2021 

htps://hdp-au-prod-app-act-yoursay-files.s3.ap-southeast-
2.amazonaws.com/2716/3428/0940/Independent Review - Final Report.PDF 
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See atached Media regarding process and delays:  – C Times  July 2020, August 2020, Feb 2021 and 
May 2022 

On 22 September 2022, a C Times news item was headed “Criminal Age to be Raised to 14”. 
Apparently wonderful news, and, sadly, a lot of people jumped in saying so publicly. 

However the ar�cle included: 

“The ACT’s cabinet has agreed to raise the territory’s minimum age of criminal responsibility 
to 14, but the age will first increase to 12 years  old. 

“Work is underway to draft the proposed legislation …. The age would immediately increase 
to 12 when the legislation passed, but it would take another two years for the age to be 
raised to 14. 

“We don’t have an exact time frame on the legislation, but in this next phase we’re about to 
get into some serious consultation.” 

IMPLICATIONS 

Other Australian legislatures are watching the ACT, and will be encouraged not to raise to 14. That is, 
our failure will have a knock on effect into regions where the number of children incarcerated is 
much greater than in the ACT.  

As a result children will remain in deten�on when it should be abundantly clear to legislators that 
doing so is ini�a�ng and perpetua�ng their criminal behaviour.  

If the ACT wants to be seen as a leader, it should be se�ng a beter behaviour. 

See Atached media from Norther Territory, NSW, Victoria and Queensland 

Note the contras�ng posi�on in New York where the age is 18 

 Raise the Age | NYCOURTS.GOV 

 

SUBMISSION 

• Delete the two staged approach to raise to 12 and then to 14, and raise instead to 14 now 
• Alternatively change the date of 1 July 2025  to a date much sooner – eg:  31 December 

2023 
• Delete all carve outs/ exceptions. 

 

CHRIS DONOHUE 

5 June 2022 
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mental health (para. 38), the impact of climate change on the rights of the child (para. 41), 

asylum-seeking, refugee and migrant children (para. 45) and administration of child justice 

(para. 48).  

5. The Committee recommends that the State party ensure the realization of children’s 

rights in accordance with the Convention, the Optional Protocol on the involvement of 

children in armed conflict and the Optional Protocol on the sale of children, child 

prostitution and child pornography throughout the process of implementing the 2030 

Agenda for Sustainable Development. It also urges the State party to ensure the meaningful 

participation of children in the design and implementation of policies and programmes 

aimed at achieving all 17 Sustainable Development Goals as far as they concern children. 

 A. General measures of implementation (arts. 4, 42 and 44 (6)) 

  Reservations 

6. The Committee, in line with its previous recommendations on reservations 

(CRC/C/AUS/CO/4, para. 10, and CRC/C/15/Add.268, para. 8) and given the State 

party’s acceptance of the principle of separation and the existence in the State party of 

many facilities separating children from adults, again recommends that the State 

party consider withdrawing its reservation on article 37 (c) of the Convention.  

  Legislation 

7. The Committee recalls its previous recommendations on legislation 

(CRC/C/AUS/CO/4, para. 12) and again recommends, also as proactive measures, that 

the State party: 

 (a) Enact comprehensive national child rights legislation fully incorporating 

the Convention and providing clear guidelines for its consistent and direct application 

throughout the states and territories of the State party; 

 (b) Ensure that the resources of the Parliamentary Joint Committee on 

Human Rights are adequate and sufficient to effectively examine, including in 

consultation with the National Children’s Commissioner and other interested parties, 

all proposed legislation and its impact on children’s rights;  

 (c) Guarantee that all proposed legislation is fully compatible with the 

Convention. 

  Comprehensive policy and strategy 

8. The Committee recalls its previous recommendations on a national plan of 

action for implementing the Convention (CRC/C/AUS/CO/4, para. 16) and 

recommends that the State party adopt a national comprehensive policy and strategy 

on children that encompasses all areas of the Convention, with sufficient human, 

technical and financial resources for its implementation. 

  Coordination 

9. The Committee urges the State party to provide the Assistant Minister for 

Children and Families with a clear mandate and sufficient authority to coordinate all 

activities related to the implementation of the Convention at the cross-sectoral, federal, 

state, territory and local levels and with the necessary human, technical and financial 

resources for its effective operation. 

  Allocation of resources 

10. With reference to its general comment No. 19 (2016) on public budgeting for 

the realization of children’s rights, the Committee recalls its previous 

recommendations on the allocation of resources (CRC/C/AUS/CO/4, para. 20) and 

recommends that the State party: 
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 (a) Allocate adequate human, technical and financial resources, at all levels 

of government, for the implementation of all policies, plans, programmes and 

legislative measures for children and implement a system for tracking and ensuring 

the efficient use of resources so allocated; 

 (b) Conduct regular assessments of the distributional impact of government 

investment on sectors supporting the realization of children’s rights with a view to 

addressing the disparities in indicators related to children’s rights, paying particular 

attention to Aboriginal and Torres Strait Islander children; 

 (c) Establish appropriate mechanisms and inclusive processes through 

which civil society, the public at large and children specifically may participate in all 

stages of the budget process, including formulation, implementation and evaluation. 

  Data collection 

11. The Committee welcomes the creation of the Office of the National Data 

Commissioner in July 2018 and, with reference to its general comment No. 5 (2003) on 

general measures of implementation of the Convention, recalls its previous 

recommendations on data collection (CRC/C/AUS/CO/4, para. 22) and recommends 

that the State party: 

 (a) Ensure that data collected on children’s rights cover all areas of the 

Convention, in particular those relating to violence, alternative care, natural disasters 

and children in conflict with the law, that they are disaggregated by age, sex, disability, 

geographic location, ethnic origin, national origin and socioeconomic background, and 

that they identify children in situations of vulnerability, such as Aboriginal and 

Torres Strait Islander children, children with disabilities and asylum-seeking, refugee 

and migrant children; 

 (b) Ensure that the data and indicators are shared among the ministries 

concerned and used for the formulation, monitoring and evaluation of policies, 

programmes and projects aimed at implementing the Convention; 

 (c) Ensure that the Office of the National Data Commissioner has the 

resources necessary for its effective functioning. 

  Independent monitoring 

12. The Committee recommends that the State party: 

 (a) Ensure that the National Children’s Commissioner has adequate and 

sufficient human, technical and financial resources to implement and monitor the 

application of the Convention; 

 (b) Establish by law mandatory consultations between the National 

Children’s Commissioner and children on issues that affect them and ensure that the 

results of those consultations and any other recommendations made by the 

Commissioner are taken into consideration in law and policymaking; 

 (c) Ensure effective coordination between the National Children’s 

Commissioner and the Aboriginal and Torres Strait Islander Social Justice 

Commissioner on relevant policies and measures. 

  Dissemination, awareness-raising and training 

13. The Committee recommends that the State party strengthen its programmes to 

raise awareness of the Convention, for example by engaging more with the media, 

including social media, in a child-friendly manner, and by promoting the active 

involvement of children in public outreach activities, including in measures targeting 

parents, social workers, teachers and law enforcement officials. 

14. Furthermore, the Committee recalls its previous recommendations on 

dissemination, awareness-raising and training (CRC/C/AUS/CO/4, para. 24) and 

recommends that the State party include mandatory modules on human rights and 
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the Convention in the school curriculum and in training programmes for all 

professionals working with or for children, including all law enforcement officials, 

teachers, health personnel, social workers and personnel of childcare institutions, as 

well as State and local government officials. 

  Cooperation with civil society 

15. The Committee recommends that the State party strengthen its support to: 

 (a) Aboriginal and Torres Strait Islander organizations, including through 

capacity-building initiatives and increased resource allocation, and that it prioritizes 

them as service providers;  

 (b) Organizations working with asylum-seeking, refugee and migrant 

children, as well as organizations working on climate change and environmental issues.  

  International cooperation 

16. The Committee recommends that the State party adopt a child rights-based 

approach in respect of its trade agreements and development aid policy and 

programmes, with the rights of children and their engagement included in 

programme design, delivery and evaluation. 

  Children’s rights and the business sector 

17. With reference to its general comment No. 16 (2013) on State obligations 

regarding the impact of the business sector on children’s rights, the Committee recalls 

its previous recommendations (CRC/C/AUS/CO/4, para. 28) and recommends that the 

State party: 

 (a) Ensure the legal accountability of Australian companies and their 

subsidiaries for violations of children’s rights, including in relation to the environment 

and health, committed within the State party or overseas by businesses domiciled in 

its territory, and establish mechanisms for the investigation and redress of such 

abuses; 

 (b) Require companies to undertake assessments and consultations and to 

make full public disclosure of the environmental, health-related and children’s rights 

impacts of their business activities and their plans to address such impacts; 

 (c) Strengthen its support to the Australian Human Rights Commission for 

the implementation of the Guiding Principles on Business and Human Rights and 

make information available on the work of the Australian National Contact Point to 

implement the Guidelines for Multinational Enterprises of the Organization for 

Economic Cooperation and Development; 

 (d) Undertake campaigns to raise the awareness of those working in the 

tourism industry and the public at large on the harmful effects of the sexual 

exploitation of children in the context of travel and tourism and widely disseminate 

the Global Code of Ethics for Tourism of the World Tourism Organization. 

 B. Definition of the child 

18. The Committee recommends that the State party review the Marriage Act of 

1961 (Commonwealth of Australia) to eliminate any exception to the minimum age of 

marriage of 18 years for girls and boys. 
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 C. General principles (arts. 2, 3, 6 and 12) 

  Non-discrimination 

19. Taking note of target 10.3 of the Sustainable Development Goals, the 

Committee recalls its previous recommendations on non-discrimination 

(CRC/C/AUS/CO/4, para. 30) and urges the State party: 

 (a) To address disparities in access to services by Aboriginal and Torres 

Strait Islander children, children with disabilities, children in alternative care and 

asylum-seeking, refugee and migrant children, regularly evaluate the enjoyment by 

those children of their rights and prevent and combat discrimination; 

 (b) To strengthen its awareness-raising and other activities aimed at 

preventing discrimination, including through school curricula, and take affirmative 

action for the benefit of the groups of children mentioned above. 

  Best interests of the child 

20. With reference to its general comment No. 14 (2013) on the right of the child to 

have his or her best interests taken as a primary consideration and recalling its 

previous recommendations on the best interests of the child (CRC/C/AUS/CO/4, para. 

32), the Committee recommends that the State party: 

 (a) Ensure that procedures and criteria guiding all relevant persons in 

authority for determining the best interests of the child and for giving it due weight as 

a primary consideration are coherent and consistently applied throughout the State 

party; 

 (b) Make publicly available all judicial and administrative judgments and 

decisions regarding children, specifying the criteria used in the individual assessment 

of the best interests of the child. 

  Right to life, survival and development 

21. The Committee recommends that the State party ensure the development and 

effective implementation of the national injury prevention strategy for 2018–2021 with 

a view to targeting the underlying causes of child deaths and continue to support the 

work of the Australian and New Zealand Child Death Review and Prevention Group. 

  Respect for the views of the child 

22. With reference to its general comment No. 12 (2009) on the right of the child to 

be heard, the Committee recalls its previous recommendations on respect for the 

views of the child (CRC/C/AUS/CO/4, para. 34) and recommends that the State party:  

 (a) Amend the Family Law Act of 1975 (Commonwealth of Australia) to 

provide all children, in accordance with their age and maturity, the opportunity to 

have their views heard in all matters concerning them, including in “non-court-based 

family services”; 

 (b) Amend the Migration Act of 1958 (Commonwealth of Australia) to 

guarantee respect for the views of the child at all stages of the migration process; 

 (c) Provide training and support to independent children’s lawyers so as to 

ensure that such lawyers have direct contact with the children they represent in the 

family courts; 

 (d) Enhance children’s meaningful and empowered participation in the 

family, in the community and in schools, paying particular attention to girls, children 

with disabilities and Aboriginal and Torres Strait Islander children; 

 (e) Develop toolkits for holding public consultations with children on issues 

that affect them, including on climate change and the environment.  
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 D. Civil rights and freedoms (arts. 7, 8 and 13–17) 

  Birth registration, name and nationality 

23. Taking note of target 16.9 of the Sustainable Development Goals, the 

Committee urges the State party: 

 (a) To ensure that all children, in particular Aboriginal and Torres Strait 

Islander children, children living in remote areas and children in child protection 

services, are registered at birth and receive free birth certificates;  

 (b) To revoke the December 2015 amendments to the Citizenship Act that 

allow for children under 18 years of age to lose their Australian citizenship if they 

engage in or are convicted of certain foreign fighting or terrorism-related conduct; 

 (c) To ensure that children born through international surrogacy 

arrangements can obtain Australian nationality through a clear process and rules 

applied uniformly throughout the country. 

  Right to an identity 

24. The Committee recalls its previous recommendations on the preservation of 

identity (CRC/C/AUS/CO/4, para. 38) and recommends that the State party: 

 (a) Ensure full respect for the rights of Aboriginal and Torres Strait 

Islander children, including those placed for adoption, to their identity, name, culture, 

language and family relationships; 

 (b) Ensure that children born through assisted reproduction technologies, in 

particular through surrogacy, are able to access information about their origin and 

that all involved are provided with appropriate counselling and support. 

  Freedom of expression 

25. The Committee recommends that the State party promote the right to freedom 

of expression, paying particular attention to Aboriginal and Torres Strait Islander 

children, children with disabilities, children with a refugee or migrant background 

and children living in rural or remote areas. 

  Freedom of association and peaceful assembly 

26. The Committee recalls its previous recommendations on freedom of association 

(CRC/C/AUS/CO/4, para. 40) and recommends that the State party review its 

legislation so as to ensure respect for children’s rights to freedom of association and 

peaceful assembly, particularly regarding Aboriginal and Torres Strait Islander 

children. 

  Access to appropriate information 

27. The Committee recommends that the State party: 

 (a) Expand access to information, including through the Internet, in the 

relevant languages, to children in rural or remote areas; 

 (b) Promote children with disabilities’ access to online information by 

making available audio description and captioning; 

 (c) Ensure that children, their parents and other caregivers are taught 

appropriate online behaviour, including preventive strategies, against online abuse 

and/or exploitation. 
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 E. Violence against children (arts. 19, 24 (3), 28 (2), 34, 37 (a) and 39) 

  Corporal punishment 

28. The Committee recalls its previous recommendations on corporal punishment 

(CRC/C/AUS/CO/4, paras. 44–45) and urges the State party: 

 (a) To explicitly prohibit corporal punishment in law in all settings, 

including in the home, in public and private schools, in detention centres and in 

alternative care settings, and to repeal the legal defence of “reasonable chastisement”; 

 (b) To develop awareness-raising and education campaigns that promote 

positive and alternative forms of discipline and that underscore the adverse 

consequences of corporal punishment. 

  Violence, including sexual violence, abuse and neglect 

29. The Committee welcomes the creation in 2018 of the National Office for Child 

Safety; the financial commitment made in March 2019 towards the establishment of the 

National Centre for the Prevention of Child Sexual Abuse; the adoption of the National 

Framework for Protecting Australia’s Children 2009–2020; the adoption of the National 

Plan to Reduce Violence against Women and their Children 2010–2022; the report of the 

Royal Commission into Institutional Responses to Child Sexual Abuse of December 2017; 

and the Prime Minister’s National Apology to Victims and Survivors of Institutional Child 

Sexual Abuse on 22 October 2018. However, the Committee remains seriously concerned: 

 (a) About the high rates of violence against children in the home, the fact that the 

third action plan under the National Plan to Reduce Violence against Women and their 

Children 2010–2022 focuses on young people between the ages of 12 and 20 years when 

violence affects children of all ages and the fact that girls between the ages of 10 and 19 

years suffer the highest rate of sexual abuse, an increasing amount of which is perpetrated 

by their partners;  

 (b) That the National Redress Scheme, which was set up for people who have 

experienced institutional child sexual abuse, excludes some groups of victims, such as non-

citizens and non-permanent residents, persons sentenced to five years of imprisonment or 

longer and children who were under 8 years of age in 2018; 

 (c) That victims and survivors of abuse committed by religious personnel of the 

Catholic Church who participated in two internal church processes – “Towards healing” 

and “The Melbourne response” – have been required to sign “deeds of release” preventing 

them from pursuing redress through independent secular justice mechanisms; 

 (d) About the limited information available on the support provided to child 

victims of family and domestic violence, including sexual violence; 

 (e) That Aboriginal and Torres Strait Islander children continue to be 

disproportionally affected by family and domestic violence, including sexual violence, both 

as victims and witnesses, that there are significant gaps in the responses to such violence 

within these communities and about the limited involvement, leadership and participation 

of these communities in the development of solutions; 

 (f) That children with disabilities are more vulnerable to violence, neglect and 

abuse, including sexual abuse, and, in particular, that girls with disabilities are forced to 

undergo sterilization procedures; 

 (g) About the limited information available regarding violence against children 

in remote areas, children with culturally and linguistically diverse backgrounds and lesbian, 

gay, bisexual, transgender and intersex children. 

30. With reference to its general comment No. 13 (2011) on the right of the child to 

freedom from all forms of violence and taking note of target 16.2 of the Sustainable 

Development Goals, the Committee recalls its previous recommendations on violence 

against children and women (CRC/C/AUS/CO/4, paras. 47–48) and urges the State 

party: 
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 (a) To review the action plans under the National Framework for Protecting 

Australia’s Children 2009–2020 and the National Plan to Reduce Violence against 

Women and their Children 2010–2022 with a view to prioritizing the implementation 

of key prevention measures and responses to violence against children of all ages, 

including sexual violence, in particular against girls; 

 (b) Ensure that the National Centre for the Prevention of Child Sexual 

Abuse establishes a comprehensive standard with regard to intervention in cases of 

child sexual abuse, including child-friendly, multiagency measures and appropriate 

therapeutic services to avoid secondary trauma or the retraumatization of child 

victims;  

 (c) Review the National Redress Scheme to include non-citizens and non-

permanent residents, persons sentenced to five years of imprisonment or longer and 

children who were under 8 years of age in 2018; 

 (d) Disregard the “deeds of release” signed by the victims and survivors of 

abuse by religious personnel of the Catholic Church who wish to pursue redress 

through an independent and secular process; 

 (e) Provide child-specific therapeutic interventions and counselling to child 

victims of violence, in addition to the support provided to families; 

 (f) Substantially increase family violence prevention and responses related 

to Aboriginal and Torres Strait Islander children, including through the indigenous 

family safety programme; 

 (g) Review the National Framework for Protecting Australia’s Children 

2009–2020 and the National Plan to Reduce Violence against Women and their 

Children 2010–2022 with a view to adequately preventing violence against children 

with disabilities and prohibit by law the sterilization of girls with disabilities without 

their prior, fully informed and free consent; 

 (h) Encourage community-based programmes to address violence in all its 

forms against children in remote areas, children with culturally and linguistically 

diverse backgrounds and lesbian, gay, bisexual, transgender and intersex children. 

  Harmful practices 

31. The Committee welcomes the criminalization of forced marriage and, taking 

note of target 5.3 of the Sustainable Development Goals, urges the State party: 

 (a) To strengthen its measures to raise awareness of the harmful effects of 

child marriage on the physical well-being and mental health of girls; 

 (b) To enact legislation explicitly prohibiting coerced sterilization or 

unnecessary medical or surgical treatment, guaranteeing the bodily integrity and 

autonomy of intersex children and providing adequate support and counselling to 

families of intersex children. 

 F. Family environment and alternative care (arts. 5, 9–11, 18 (1) and (2), 

20, 21, 25 and 27 (4)) 

  Family environment 

32. The Committee recalls its previous recommendations on a family environment 

(CRC/C/AUS/CO/4, para. 50) and urges the State party: 

 (a) To provide the necessary human, technical and financial resources for 

family support services to provide children and their families, particularly Aborigines 

and Torres Strait Islanders, with the support needed to prevent violence, abuse and 

neglect; 

 (b) To extend paid maternity leave to six months to support the appropriate 

care of newborn children. 
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  Children deprived of a family environment 

33. The Committee notes the efforts undertaken by the State party to improve the 

situation of children in alternative care but remains seriously concerned about: 

 (a) The persistently high number of children in alternative care; 

 (b) The continuing overrepresentation of Aboriginal and Torres Strait Islander 

children in alternative care, often outside their communities; 

 (c) Different criteria being used across jurisdictions in making decisions on child 

removal and placement in care; 

 (d) The fact that, despite the 25 enquiries conducted since 2012, the child 

protection systems still do not have sufficient human, technical and financial resources and 

are still unable to provide adequate professional support to children, which often results in: 

(i) Badly trained and poorly supported staff; 

(ii) Children of different ages, experiences and backgrounds, in particular child 

offenders and child victims of abuse, being placed together; 

(iii) An excessive reliance on the police and the criminal justice system when 

dealing with children’s behavioural problems and an insufficient reliance on 

appropriate therapeutic services; 

 (e) Children with disabilities being more at risk of maltreatment in institutions 

than other children; 

 (f) Children in alternative care having limited access to mental health and 

therapeutic services. 

34. Drawing the State party’s attention to the Guidelines for the Alternative Care 

of Children (see General Assembly resolution 64/142, annex), the Committee recalls 

its previous recommendations on children deprived of a family environment 

(CRC/C/AUS/CO/4, para. 52) and urges the State party: 

 (a) To strongly invest in measures for children and their families aimed at 

avoiding the removal of children from their families; to limit removal, when it is 

deemed necessary, to the shortest time possible; and to ensure that children, their 

families and communities participate in decision-making in order to guarantee an 

individualized and community-sensitive approach; 

 (b) To harmonize, make transparent and publicize across jurisdictions the 

criteria for removing and placing children in alternative care with a view to providing 

the highest level of protection;  

 (c) To ensure adequate human, technical and financial resources to child 

protection services and proper training to those working with and for children in 

alternative care and in particular to enhance preventive measures in order to avoid 

children drifting from care into crime; 

 (d) To strongly invest in measures developed and implemented by 

Aboriginal and Torres Strait Islander children and communities to prevent their 

placement in out-of-home care, provide them with adequate support while in 

alternative care and facilitate their reintegration into their families and communities; 

 (e) To provide adequate training to child protection carers on the rights and 

needs of children with disabilities to prevent their maltreatment and abuse; 

 (f) To ensure that children in alternative care have access to the mental 

health and therapeutic services necessary for healing and rehabilitation. 
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 G. Disability, basic health and welfare (arts. 6, 18 (3), 23, 24, 26, 27 (1)–(3) 

and 33) 

  Children with disabilities 

35. The Committee welcomes the establishment of the National Disability 

Insurance Scheme in 2013 and, recalling its previous recommendations on children 

with disabilities (CRC/C/AUS/CO/4, para. 58) and other recommendations contained 

in the present concluding observations, further recommends that the State party: 

 (a) Make clear the eligibility criteria and the types of support covered by the 

Scheme and ensure that the Scheme has the human, technical and financial resources 

necessary for its optimal and timely implementation; 

 (b) Conduct awareness-raising campaigns aimed at government officials, the 

public and families to combat the stigmatization of and prejudice against children 

with disabilities and promote a positive image of such children. 

  Health and health services 

36. With reference to its general comment No. 15 (2013) on the right of the child to 

the enjoyment of the highest attainable standard of health and recalling its previous 

recommendations on health and health services (CRC/C/AUS/CO/4, paras. 60–61), the 

Committee urges the State party: 

 (a) To promptly address the disparities in health status of Aboriginal and 

Torres Strait Island children, children with disabilities, children living in remote or 

rural areas and children in alternative care; 

 (b) To address the increasing rate of child obesity. 

  Mental health 

37. The Committee is seriously concerned that the number of children with mental 

health problems is increasing and, while welcoming the adoption in 2017 of the Fifth 

National Mental Health and Suicide Prevention Plan, is concerned that the Plan does not 

include enough child-specific measures. The Committee is also particularly concerned: 

 (a) That almost one in seven children have been assessed to have mental health 

problems, with suicide being the leading cause of death among those aged 15–24; 

 (b) That the State party is among the countries in the world with the highest rate 

of children aged 5–14 years diagnosed with attention deficit hyperactivity disorder and that 

the number of psychostimulant drugs prescriptions has increased dramatically; 

 (c) That children themselves have identified mental health as a main issue of 

concern, one that affects in particular Aboriginal and Torres Strait Islander children, 

children in alternative care, homeless children, children living in rural and remote areas, 

asylum-seeking children, children from culturally and linguistically diverse backgrounds 

and lesbian, gay, bisexual, transgender and intersex children; 

 (d) That despite the increase in mental health services for children, such as the 

headspace and youth early psychosis programme, children, in particular those under 14 

years of age, still have limited access to services. 

38. Taking note of target 3.4 of the Sustainable Development Goals, the Committee 

recalls its previous recommendations on mental health (CRC/C/AUS/CO/4, para. 65) 

and urges the State party: 

 (a) To invest in addressing the underlying causes of suicide and poor mental 

health among children, to improve knowledge about mental health with a view to 

promoting children’s awareness and access to support services and to ensure that the 

Fifth National Mental Health and Suicide Prevention Plan has a clear focus on 

children and that children’s perspectives are included in the development of the 

response services provided; 
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 (b) To prioritize mental health service delivery to children in vulnerable 

situations, in particular Aboriginal and Torres Strait Islander children, children with 

disabilities, children in alternative care, homeless children, children living in rural 

and remote areas, asylum-seeking, refugee and migrant children, children from 

culturally and linguistically diverse backgrounds and lesbian, gay, bisexual, 

transgender and intersex children; 

 (c) To strengthen measures to ensure that psychostimulant drugs are 

prescribed to children with attention deficit hyperactivity disorder only as a measure 

of last resort and only after an individualized assessment of the best interests of that 

child and to ensure also that children and their parents are properly informed about 

the possible side effects of this medical treatment and about non-medical alternatives;  

 (d) To increase the availability of online mental health services and web-

based counselling, while making in-person mental health services child-friendly and 

accessible to children, including those under 14 years of age, throughout the territory 

of the State party. 

  Adolescent health 

39. With reference to its general comments No. 4 (2003) on adolescent health and 

development in the context of the Convention and No. 20 (2016) on the 

implementation of the rights of the child during adolescence, the Committee 

recommends that the State party: 

 (a) Strengthen measures to prevent teenage pregnancies among Aboriginal 

and Torres Strait Islanders girls, including by providing culturally sensitive and 

confidential medical advice and services; 

 (b) Continue providing children with education on sexual and reproductive 

health as part of the mandatory school curriculum, paying special attention to 

preventing early pregnancy and sexually transmitted infections. 

  Impact of climate change on the rights of the child 

40. The Committee is very concerned about the State party’s position that the 

Convention does not extend to protection from climate change. The Committee emphasizes 

that the effects of climate change have an undeniable impact on children’s rights, for 

example the rights to life, survival and development, non-discrimination, health and an 

adequate standard of living. It is also concerned that the State party has made insufficient 

progress on the goals and targets set out in the Paris Agreement and about its continuing 

investment in extractive industries, in particular coal. The Committee expresses its concern 

and disappointment that a protest led by children calling on government to protect the 

environment received a strongly worded negative response from those in authority, which 

demonstrates disrespect for the right of children to express their views on this important 

issue. 

41. The Committee draws attention to target 13.5 of the Sustainable Development 

Goals and urges the State party:  

 (a) To ensure that children’s views are taken into account in developing 

policies and programmes addressing climate change, the environment and disaster 

risk management and to increase children’s awareness and preparedness for climate 

change and natural disasters; 

 (b) To promptly take measures to reduce its emissions of greenhouse gases 

by establishing targets and deadlines to phase out the domestic use and export of coal 

and to accelerate the transition to renewable energy, including by committing to 

meeting 100 per cent of its electricity needs with renewable energy. 
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  Standard of living 

42. The Committee urges the State party to address the high rate of homelessness 

among children, particularly focusing on children leaving alternative care, and to 

include children under 12 years of age in the Reconnect Programme. 

 H. Education, leisure and cultural activities (arts. 28–31) 

  Education, including early childhood education and care 

43. The Committee is still concerned that the efforts made to close the gap for 

Aboriginal and Torres Strait Islander children remain insufficient. The Committee, 

taking note of target 4.1 of the Sustainable Development Goals, urges the State party: 

 (a) To address the shortcomings of the Closing the Gap measures for 

Aboriginal and Torres Strait Islander children and to reach the targets on school 

attendance, retention rates, literacy and numeracy standards by paying particular 

attention to these children in remote areas and investing in teachers’ cultural 

competency of these communities’ history; 

 (b) To invest more in improving education at the early childhood, primary 

and secondary levels, paying particular attention to children living in remote areas, 

Aboriginal and Torres Strait Islander children, children with disabilities, children in 

marginalized and disadvantaged situations, children in alternative care and children 

from refugee and migrant backgrounds;  

 (c) To ensure that all children with disabilities have access to inclusive 

education in mainstream schools and are provided with the support they need and to 

address the use of restraints and seclusion; 

 (d) To strengthen the school-based Respectful Relationships initiative to 

promote gender equality and respect; 

 (e) To intensify its efforts to prevent and address bullying in schools, 

including online bullying, through the eSafety Commissioner and provide support to 

child victims, in particular lesbian, gay, bisexual, transgender and intersex children. 

 I. Special protection measures (arts. 22, 30, 32, 33, 35, 36, 37 (b)–(d) and 

38–40) 

  Asylum-seeking, refugee and migrant children 

44. The Committee notes that since 28 February 2019 there are no asylum-seeking, 

refugee or migrant children in regional processing countries but remains seriously 

concerned that: 

 (a) The State party “is not intending to establish an independent guardianship 

entity for unaccompanied children” (CRC/C/AUS/Q/5-6/Add.1, para. 59) even though the 

Minister for Home Affairs is also responsible for granting immigration visas and approvals; 

 (b) The Migration Act still prescribes mandatory detention for persons, including 

children, involved in irregular migration and that the State party “is not currently 

considering prohibiting the detention of children in all circumstances” (CRC/C/AUS/Q/5-

6/Add.1, para. 60); 

 (c) The amended Migration Act and the amended Maritime Powers Act of 2013 

allow for the return of vessels carrying children who may be in need of international 

assistance;  

 (d) The policy of utilizing regional processing countries and detaining children 

has not been revoked; 

 (e) The best interests of the child are not a primary consideration in asylum, 

refugee and migration processes, leading to children going through lengthy assessment and 
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determination procedures, and that the 286 children transferred from Nauru and the many 

thousands of children before them (the “legacy caseload”) “will not be settled in Australia 

and are encouraged to engage in third-country migration options” (CRC/C/AUS/Q/5-

6/Add.1, para. 62), leaving them in limbo for an undetermined period of time; 

 (f) There is limited information on access to protection, education and health 

services, including mental health services, for all these children; 

 (g) Migration laws and policies still allow disability to be the basis for rejecting 

an immigration request; 

 (h) Inadequate mechanisms for monitoring the well-being of children involved in 

asylum, refugee and migration processes exist. 

45. The Committee refers to its general comment No. 6 (2005) on treatment of 

unaccompanied and separated children outside their country of origin and to joint 

general comments No. 3 and No. 4 (2017) of the Committee on the Protection of the 

Rights of All Migrant Workers and Members of Their Families / No. 22 and No. 23 

(2017) of the Committee on the Rights of the Child on the human rights of children in 

the context of international migration and recalls its previous recommendations on 

asylum-seeking and refugee children (CRC/C/AUS/CO/4, para. 81). The Committee 

urges the State party immediately: 

 (a) To amend the Immigration (Guardianship of Children) Act of 1946 

(Commonwealth of Australia) to create an independent position of guardian for 

children; 

 (b) To amend the Migration Act (Commonwealth of Australia) to prohibit 

the detention of asylum-seeking, refugee and migrant children; 

 (c) To amend the Migration Act and the Maritime Powers Act to ensure 

respect for the State party’s non-refoulement obligations, particularly in the course of 

maritime interceptions and returns; 

 (d) To enact legislation prohibiting the detention of children and their 

families in regional processing countries; 

 (e) To ensure that the best interests of the child are a primary consideration 

in all decisions and agreements related to the relocation of asylum-seeking, refugee 

and migrant children within Australia or to other countries; 

 (f) To ensure that children who have been detained in regional processing 

countries have access to adequate child protection, education and health services, 

including mental health services; 

 (g) To review migration laws and policies with a view to withdrawing 

disability as a criterion for rejecting immigration requests; 

 (h) To implement durable solutions, including financial and other support, 

for all refugee and migrant children to ensure their early rehabilitation, reintegration 

and sustainable resettlement; 

 (i) To introduce adequate mechanisms for monitoring the well-being of 

children involved in asylum, refugee and migration processes. 

  Indigenous children 

46. The Committee urges the State party to ensure that:  

 (a) Aboriginal and Torres Strait Islander children and their communities 

are meaningfully involved in the planning, implementation and evaluation of policies 

concerning them;  

 (b) The Joint Council of Australian Governments and Aboriginal and 

Torres Strait Islander People on Closing the Gap established in March 2019 has a 

clear mandate and the human, technical and financial resources necessary to function 

effectively.  
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  Administration of child justice 

47. The Committee again regrets that its previous recommendations have not been 

implemented and remains seriously concerned about: 

 (a) The very low age of criminal responsibility;  

 (b) The enduring overrepresentation of Aboriginal and Torres Strait Islander 

children and their parents and carers in the justice system; 

 (c) Reports that children in detention are frequently subjected to verbal abuse 

and racist remarks, deliberately denied access to water, restrained in ways that are 

potentially dangerous and excessively subjected to isolation; 

 (d) The high number of children in detention, both on remand and after 

sentencing; 

 (e) Children in detention not being separated from adults; 

 (f) The continuing existence of mandatory minimum sentences applicable to 

children in the Northern Territory and Western Australia; 

 (g) The continuing overrepresentation of children with disabilities in the justice 

system; 

 (h) Children’s lack of awareness about their rights and how to report abuses. 

48. With reference to its general comment No. 24 (2019) on children’s rights in the 

child justice system, the Committee urges the State party to bring its child justice 

system fully into line with the Convention and: 

 (a) To raise the minimum age of criminal responsibility to an internationally 

accepted level and make it conform with the upper age of 14 years, at which doli 

incapax applies; 

 (b) To immediately implement the 2018 recommendations of the Australian 

Law Reform Commission to reduce the high rate of incarceration among indigenous 

persons; 

 (c) To explicitly prohibit the use of isolation and force, including physical 

restraints, as a means of coercion or to discipline children under supervision, 

promptly investigate all cases of abuse and maltreatment of children in detention and 

adequately sanction the perpetrators; 

 (d) To actively promote non-judicial measures, such as diversion, mediation 

and counselling, for children accused of criminal offences and, wherever possible, the 

use of non-custodial sentences such as probation or community service; 

 (e) In cases where detention is unavoidable, to ensure that children are 

detained in separate facilities and, for pretrial detention, to ensure that detention is 

regularly and judicially reviewed; 

 (f) To review its legislation to repeal mandatory minimum sentences for 

children in the Northern Territory and Western Australia; 

 (g) To ensure that children with disabilities are not detained indefinitely 

without conviction and that their detention undergoes regular judicial review; 

 (h) To provide children in conflict with the law with information about their 

rights and how to report abuses. 

  Child victims and witnesses of crime 

49. The Committee urges the State party:  

 (a) To apply a child-friendly and multisectoral approach to avoid the 

retraumatization of child victims and ensure that cases are promptly recorded and 

investigated and that perpetrators are prosecuted and duly sanctioned; 
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 (b) To put in place child-sensitive mechanisms to facilitate and promote the 

reporting of cases and ensure that complaints mechanisms are child friendly and 

available both online and offline, paying particular attention to alternative care 

settings, detention facilities and locations for asylum-seeking, refugee and migrant 

children; 

 (c) To ensure that the national mechanism for the prevention of torture has 

access to places where children are placed; 

 (d) To ensure the development of programmes and policies for the full 

recovery and social reintegration of child victims; 

 (e) To guarantee child victims’ access to adequate procedures to seek 

compensation for damages; 

 (f) To ensure that all child victims and witnesses of crime have access to 

adequate support, irrespective of whether they assist in police investigations, 

prosecutions or trials. 

  Follow up to the Committee’s previous concluding observations on the Optional 

Protocol on the sale of children, child prostitution and child pornography 

50. The Committee welcomes developments to fight slavery and trafficking in 

persons and the establishment of the Australian Centre to Counter Child Exploitation 

in March 2018. With reference to its guidelines on the implementation of the Optional 

Protocol (CRC/C/156), the Committee urges the State party: 

 (a) To define and criminalize child prostitution and child pornography 

(child sexual exploitation) for all children in accordance with articles 1–3 of the 

Optional Protocol and to harmonize legislation across its states and territories; 

 (b) To ensure that all crimes under the Optional Protocol, not just cases of 

trafficking in children, are investigated and that perpetrators are prosecuted and 

sanctioned; 

 (c) To ensure that all children subject to any form of sexual exploitation, 

sale or trafficking are treated as victims and not subject to criminal sanctions; 

 (d) To amend its legislation to exercise extraterritorial jurisdiction over the 

sexual exploitation of all children under 18 years of age, including the sexual 

exploitation in travel and tourism of child victims between 16 and 18 years of age; 

 (e) To further strengthen its measures to combat and prevent sexual 

exploitation of children online, including through the criminalization of online 

grooming of children; 

 (f) To strengthen training programmes on the identification and referral of 

child victims of sale, sexual exploitation and trafficking. 

  Follow up to the Committee’s previous concluding observations on the Optional 

Protocol on children in armed conflict 

51. The Committee urges the State party: 

 (a) To develop mechanisms for the early identification of asylum-seeking, 

refugee and migrant children who may have been recruited or used in hostilities 

abroad, to conduct training for personnel responsible for the identification and 

referral of such children to protection services and to provide child victims with 

appropriate assistance for their full physical and psychological recovery and social 

reintegration;  

 (b) To make the National Firearms Agreement binding on all states and 

territories, allowing firearms licences to be issued only to people over 18 years of age;  

 (c) To strengthen measures prohibiting the sale of arms to countries known 

to be or suspected of being involved in the recruitment or use of children in armed 

conflict or hostilities. 
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 J. Ratification of the Optional Protocol on a communications procedure 

52. The Committee recommends that the State party, in order to further 

strengthen the fulfilment of children’s rights, ratify the Optional Protocol to the 

Convention on the Rights of the Child on a communications procedure.  

 K. Ratification of international human rights instruments 

53. The Committee recommends that the State party, in order to further 

strengthen the fulfilment of children’s rights, consider ratifying the following core 

human rights instruments to which it is not yet a party: 

 (a) International Convention for the Protection of All Persons from 

Enforced Disappearance; 

 (b) International Convention on the Protection of the Rights of All Migrant 

Workers and Members of Their Families. 

 L. Cooperation with regional bodies 

54. The Committee recommends that the State party cooperate, among others, with 

regional organizations such as the Pacific Community and the Pacific Islands Forum. 

 IV. Implementation and reporting 

 A. Follow-up and dissemination 

55. The Committee recommends that the State party take all appropriate measures 

to ensure that the recommendations contained in the present concluding observations 

are fully implemented. The Committee also recommends that the combined fifth and 

sixth periodic reports, the written replies to the list of issues and the present 

concluding observations be made widely available in the languages of the country. 

 B. National mechanism for reporting and follow-up 

56. The Committee welcomes the creation by the State party of a standing national 

human rights mechanism and emphasizes that it should be adequately and 

continuously supported by dedicated staff in order to enable it to engage with 

international and regional human rights mechanisms and implement treaty 

obligations and the recommendations and decisions emanating from the mechanisms. 

 C. Next report  

57. The Committee invites the State party to submit its seventh periodic report by 

15 January 2024 and to include therein information on the follow-up to the present 

concluding observations. The report should be in compliance with the Committee’s 

harmonized treaty-specific reporting guidelines adopted on 31 January 2014 

(CRC/C/58/Rev.3) and should not exceed 21,200 words (see General Assembly 

resolution 68/268, para. 16). In the event that a report exceeding the established word 

limit is submitted, the State party will be asked to shorten the report in accordance 

with the above-mentioned resolution. If the State party is not in a position to review 

and resubmit the report, translation thereof for the purposes of consideration by the 

treaty body cannot be guaranteed. 
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58. The Committee also invites the State party to submit an updated core 

document, not exceeding 42,400 words, in accordance with the requirements for the 

common core document contained in the harmonized guidelines on reporting under 

the international human rights treaties, including guidelines on a common core 

document and treaty-specific documents (see HRI/GEN/2/Rev.6, chap. I) and 

paragraph 16 of General Assembly resolution 68/268.  
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PROVING THE CRIMINAL RESPONSIBILITY OF CHILDREN:   

RP v The Queen1 

 

Hament Dhanji SC, Julia Roy and Sally McLaughlin2 

 

 

INTRODUCTION 

 

Discussions in this area frequently commence with the observation “No 

civilised society regards children as accountable for their actions to the same 

extent as adults”.3  The observation of course begs the question as to whether 

that differentiation should be made with respect to liability or penalty or both 

and as to how any differentiation should be made.  The purpose of this paper 

is to discuss how the law deals with liability. 

 

The age of criminal responsibility may be regarded as the age at which the 

law considers that a person “has the capacity and a fair opportunity or chance 

to adjust his behaviour to the law”.4  

 

Criminal offences are, at their core, prohibitions on interference with the rights 

of others. Adults, as full members of society, have rights and can be expected 

to respect the rights of others. Children do not have the same rights, either to 

property or personal autonomy. The extent of a child’s rights in this regard will 

depend on his or her age, maturity and determinations of caregivers.  

 

Having limited rights and being at an earlier stage of development, children 

will have limited personal experience to draw upon in understanding the rights 

                                                        
1 RP v The Queen [2016] HCA 53; 91 ALJR 248 
2 With acknowledgement and appreciation to Shaun Croner who assisted in compiling the 

paper in its current form. 
3  Colin Howard, Criminal Law (Law Book Co, 4th ed, 1982) 343, cited in R (A Child) v 
Whitty (1993) 66 A Crim R 462 (Whitty), 462 (Harper J), C v DPP [1996] AC 1 (C v DPP), 
[73] (Lord Lowry) and R v CRH (unreported, NSWCCA, 18 December 1996, Smart, Newman 
and Hidden JJ) (CRH). 
4 HLA Hart, Punishment and Responsibility (Oxford University Press, 1968) 181 and see also 
152, and Mathew Hale, History of the Pleas of the Crown (Vol 1, 1736) 14-15. 
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of others. This fundamentally distinguishes children from adults.  Importantly 

for present purposes it highlights the need to eschew adult value judgments in 

determining whether children can be held responsible for a particular crime.  

 

 

1. CRIMINAL RESPONSIBILITY OF CHILDREN 

 

Minimum age of criminal responsibility  

 

The common law recognised that children below the age of seven (often 

termed ‘the age of discretion’) were not criminally responsible for their acts. 

The common law also long distinguished a second age range for liability, 

above the absolute minimum, in which the individual child may be assessed 

for sufficient capacity (since at least the reign of King Edward III, 1327-1377).5 

The upper threshold of 14 years was set around the first half of the 

seventeenth century.6  A child over seven but less than 14 was presumed to 

be ‘doli incapax’, or incapable of forming a criminal intent. 

 

In New South Wales (and all Australian jurisdictions) the minimum age of 

criminal responsibility has been set by statute at 10 years: Children (Criminal 

Proceedings) Act 1987 (NSW) s 5. 7   The legislature has not otherwise 

interfered with the common law position.  The result is that in New South 

Wales, the common law rebuttable presumption of doli incapax is applied to 

children between 10 and 13 years of age (inclusive): BP v R [2006] NSWCCA 

172 (BP) at [27]. It is also applied in Victoria and South Australia: R v ALH 

(2003) 6 VR 276 (ALH) at [20], [24] and [86]; The Queen v M (1977) 16 SASR 

                                                        
5 Sir William Blackstone, Commentaries on the Laws of England (Vol 4, 1769) 23. 
6 C v DPP at 24 citing Sir Edward Coke 
7 Criminal Code Act 1995 (Cth) s 7.1, Criminal Code Act 1899 (Qld) s 29, Criminal Code Act 
Compilation Act 1913 (WA) s 29, Criminal Code Act 1924 (Tas) s 18 Criminal Code Act 1983 
(NT) s 38, Criminal Code 2002 (ACT) s 25. Ten is towards the lower end of the scale 
internationally. The most common age of criminal responsibility around the world (below 
which there is absolute protection) is 14, the median age is 13.5 years, and the average is 
11.9. Excluding four countries that do not set a minimum age, the mean is 12.5 and the 
median is 14: Neal Hazel, Cross-National Comparison of Youth Justice (Youth Justice Board, 
2008) 31. And see UN Committee on the Rights of the Child, Concluding Observations on the 
Rights of the Child: Australia (1997) CRC/C/15/Add.79 [29], and UN Committee on the Rights 
of the Child, General Comment No. 10 (2007) CRC/C/GC/10 [30]-[33].  



3 

 

589 (M). In the remaining Australian jurisdictions the presumption has been 

replaced with statute.8 The language used varies between jurisdictions, but 

the provisions have either been accompanied by an express legislative 

intention to “repeat” the common law or else silence as to the desired effect of 

the provision.9  

 

In RP v The Queen [2016] HCA 53; (2016) 91 ALJR 248 (RP) the High Court 

noted that “[t]he rationale for the presumption of doli incapax is the view that a 

child aged under 14 years is not sufficiently intellectually and morally 

developed to appreciate the difference between right and wrong and thus 

lacks the capacity for mens rea.10   

 

The case of RP v the Queen11 

 

In RP the appellant was convicted, after a judge alone trial, of two counts of 

sexual intercourse with a child under 10 years.  The complainant was the 

appellant's half-brother.  At the time of the offending, the appellant was aged 

approximately 11 years and six months and the complainant was aged six 

years and nine months. The only issue at trial was whether the prosecution 

had rebutted the presumption of doli incapax by proving that the appellant 

knew that his actions were seriously wrong in a moral sense.   

 

                                                        
8 Criminal Code Act 1995 (Cth) s 7.2, Criminal Code Act 2002 (ACT) s 26 Crimes Act s 4N; 
Criminal Code (Tas) s 18(2); Criminal Code (WA) s 29; Criminal Code (Qld) s 29(2); 
Childrens Services Act 1986 (ACT) s 27(2); Criminal Code (NT) s 38(2). In NSW, SA and Vic 
the presumption continues to be based on the common law: eg IPH v Chief Constable of New 
South Wales [1987] Crim LR 42. Doli incapax also applies in NZ: Crimes Act 1961 (NZ) s 22. 
Around the common law world, the presumption continues to operate in (at least) Hong Kong, 
Ireland, New Zealand, South Africa, India, Malaysia and Singapore (the last three set the 
range at 10-12 years): Thomas Crofts, ‘Reforming the Age of Criminal Responsibility’ [2016] 
South African Journal of Psychology 1, 4, and Don Cipriani, Children’s Rights and the 
Minimum Age of Criminal Responsibility: A Global Perpsective (Ashgate, 2009) 187-224. The 
presumption for children between 10 and 14 years of age was abolished in England and 
Wales in 1998.  
9 Eg “This provision also repeats the law as it currently stands in the ACT and the rest of 
Australia”: Explanatory Memorandum to the Criminal Code 2002 (ACT) Clause 26 (which 
provision is in the same terms as the Commonwealth Code), and see M v J [1989] Tas R 212  
10 At [8]. 
11 This summary is taken from the High Court case note dated 21 December 2016. 
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The first offence took place in circumstances where there were no adults in 

the house; the appellant grabbed the complainant and held him down; the 

complainant was crying and protesting; the appellant put his hand over the 

complainant's mouth; and the appellant stopped the intercourse when he 

heard an adult returning to the house and told the complainant not to say 

anything.  The second offence took place a few weeks later, in circumstances 

where:  the appellant and complainant were again without adult supervision; 

the appellant took hold of the complainant; and the appellant stopped 

intercourse when he heard an adult returning.  There was also evidence that, 

when the appellant was aged 17 and 18 years old, he was twice assessed as 

being in the borderline disabled range of intellectual functioning and was 

found by the trial judge to be of "very low intelligence".  The trial judge held 

that the circumstances surrounding the first offence proved beyond 

reasonable doubt that the presumption was rebutted in relation to that 

offence.  His Honour found that it logically followed that the presumption was 

rebutted in relation to the second offence.  

 

The Court of Criminal Appeal dismissed the appellant's appeal against his two 

convictions.  The Court unanimously held that the presumption was rebutted 

in relation to the first offence.  A majority of the Court held that it was also 

rebutted in relation to the second offence, finding that the appellant's 

understanding of the wrongness of his actions in the second offence was 

informed by the finding that he knew his actions in the first offence were 

seriously wrong. The appellant was granted special leave to appeal to the 

High Court of Australia. The appeal raised fundamental questions regarding 

the principle of doli incapax which are dealt with below.  

 

 

2. REBUTTING THE PRESUMPTION OF DOLI INCAPAX 

 

In RP the High Court restated the principles in relation to the presumption of 

doli incapax.  Those principles had previously been set out in C v DPP (1996) 

AC 1 (particularly at 38).  Whilst essentially restating the existing law, the 

decision in RP is useful in its statement of the principles, its emphasis on the 
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moral quality of what is to be proved and the need for evidence to be adduced 

in order to prove it.  The test can be summarised as follows:  

 

1. The onus is on the prosecution to rebut the presumption of doli incapax as 

part of the prosecution case;  

2. Proof of capacity requires proof the child appreciated the moral wrongness 

of the act or omission and is to be distinguished from the child’s 

awareness that his or her conduct was merely naughty or mischievous; 

3. The evidence relied upon by the prosecution must be strong and clear 

beyond all doubt or contradiction; and 

4. The evidence to prove the accused's guilty knowledge, as defined above, 

must not be the mere proof of doing the act charged, however horrifying or 

obviously wrong the act may be. 

 

2.1 The onus is on the prosecution to rebut the presumption of doli 

incapax as part of the prosecution case;  

 

The onus is on the prosecution to prove that the child is doli capax (that is, not 

doli incapax). Accordingly, the prosecution must call evidence to prove, to the 

criminal standard, that the presumption does not apply.12  The determination 

of whether the presumption has been rebutted is a matter for the tribunal of 

fact.  

 

 “No matter how obviously wrong the act or acts constituting the offence may 

be, the presumption cannot be rebutted merely as an inference from the doing 

of that act or those acts.”13  If at the end of the prosecution case, no evidence 

has been called to rebut the presumption, the prosecution has failed to 

establish their case. The defence may make a no case submission in this 

circumstance.14  

 

                                                        
12 RP v The Queen at [32].  
13 RP v The Queen at [9]. 
14 C v DPP at [36]-[37]. 
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Where evidence relevant to rebutting the presumption is adduced, the 

defendant may choose to call evidence in response. However, there is no 

requirement for the defendant to establish that the presumption applies.  

 

2.2 Proof of capacity requires proof the child appreciated the moral 

wrongness of the act or omission and is to be distinguished from 

the child’s awareness that his or her conduct was merely naughty or 

mischievous  

 

It has been repeatedly said that in a case in which the presumption of doli 

incapax applies, the prosecution must prove beyond reasonable doubt that 

when doing the act charged the child “knew it was seriously wrong, as distinct 

from an act of mere naughtiness or mischief”.15   

  

It had been observed that this test is simply stated but difficult in application: 

RP v the Queen [2015] NSWCCA 215 at [129] (RP CCA Decision) per Hamill 

J and, see also, C v DPP at [53](3) and [73].  

 

In RP, the High Court made clear that the test is directed to “[k]noweldge of 

moral wrongness”.16  Whilst not new, this stress is an important part of the 

decision in RP.  A child’s acknowledgment that he or she understood that an 

act was “seriously wrong” will not, of itself, provide an indication that the child 

appreciated the moral wrongness of the act or omission.  That is, a child might 

view conduct as “seriously wrong” in the sense that he or she is likely to be in 

serious trouble if found out, without the requisite understanding of the act for 

the purposes of criminal responsibility.  Focussing on the child’s belief that the 

act was more than mischievous or naughty may tend to obscure what it is that 

has to be established. 

 

Further the evidence must concern the particular child.  In RP the High Court 

noted at [12]: 

 

                                                        
15 Ibid.  
16 At [9]. 
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The only presumption which the law makes in the case of child defendants is 
that those aged under 14 are doli incapax.  Rebutting that presumption 
directs attention to the intellectual and moral development of the particular 
child.  Some 10-year-old children will possess the capacity to understand the 
serious wrongness of their acts while other children aged very nearly 14 
years old will not.   

 

In relation to the specific offences in that matter, the Court said at [35]:  

 

The conclusion drawn below that the appellant knew his conduct, in having 
sexual intercourse with his younger sibling, was seriously wrong was largely 
based on the inferences that he knew his brother was not consenting and that 
he must have observed his brother's distress.  It cannot, however, be 
assumed that a child of 11 years and six months understands that the 
infliction of hurt and distress on a younger sibling involves serious 
wrongdoing.  While the evidence of the appellant's intellectual limitations does 
not preclude a finding that the presumption had been rebutted, it does point to 
the need for clear evidence that, despite those limitations, he possessed the 
requisite understanding.   

 

Assuming a child within a certain age range has a proper understanding of which 

intrusive acts are permissible, in what circumstances, and by whom, and which might 

be seriously wrong as opposed to frowned upon, naughty or merely wrong, fails to 

give effect to the presumption and may reverse the onus of proof. It is also contrary 

to the psychological and neurological understanding of the moral development of 

children and adolescents. Knowing something is “seriously wrong” involves: 

 

more than a child-like knowledge of right and wrong, or a simple contradiction. It 
involves more complex definitions of moral thought involving the capacity to 
understand an event, the ability to judge whether their actions were right or 
wrong (moral sophistication), and an ability to act on that moral knowledge.17 
 

 

2.3 The evidence relied upon by the prosecution must be strong and 

clear beyond all doubt or contradiction  

 

To rebut the presumption, the prosecution must adduce evidence that proves, 

beyond all doubt, that the child knew that his or her actions, in committing the 

offence, were seriously wrong.  In C v DPP Lord Lowry described the quality 

of the evidence that the prosecution was bound to adduce, at [38C]: 

                                                        
17  N J Lennings and C J Lennings, ‘Assessing serious harm under the doctrine of doli 
incapax: A case study’ (October 2016) Psychiatry Psychology and Law 1, 2.  
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… What is required has variously been expressed, as in Blackstone, ‘strong and 
clear beyond all doubt or contradiction’, or in Rex v Gorrie (1919) 83 JP 136, 
‘very clear and complete evidence‘ or in B v R (1958) 44 Cr App R 1 at 3 per Lord 
Parker CJ, ‘it has often been put this way, that … “guilty knowledge must be 
proved and the evidence to that effect must beyond all reasonable possibility of 
doubt.  

 

As noted above, it is essential to focus on the child’s capacity and not that of a 

hypothetical child. In this regard, it has been recognised that in jurisdictions 

where the protection of the absolute presumption is not available to children 

over 10 years, the rebuttable presumption at least allows for the “vast 

differences” in the development of the capacities necessary for criminal 

responsibilities between individuals of the same biological age to be taken into 

account and, in theory, for children under 14 lacking adult capacity to be 

protected.18  

 

The ability of children, even at the upper end of the presumption age range, to 

understand the “serious wrongness” of an act (or omission), cannot be 

presumed, and, if anything, from a modern neurological perspective, remains 

presumptively in doubt throughout adolescence. 

 

In RP, apart from evidence of the acts said to constitute the offences 

themselves, and the circumstances surrounding those events, the only 

evidence of the appellant’s capacity was contained in experts’ reports 

addressed to the appellant’s capacity at ages 17 and 18, in relation to 

different issues, (themselves made some five to six years after the offending 

conduct).  

 

The circumstances around the events established that the appellant knew the 

conduct was wrong in at least some sense.  (He was anxious to avoid 

parental scrutiny of the acts.)  He also, from the reaction of the complainant, 

could be inferred to have known that he was causing his brother significant 

distress.  This latter fact was regarded as being of particular significance in 

                                                        
18 Thomas Crofts, ‘A Brighter Tomorrow: Raise the Age of Criminal Responsibility’ (2015) 27 
Current Issues in Criminal Justice 123, 126. 
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the determination in the CCA.  The Court, however, had no evidence directed 

to the appellant’s intellectual or moral development at ages 11-12. As such, 

the appellant submitted that the CCA misconceived the nature of the 

presumption and the quality of evidence necessary to rebut it beyond a 

reasonable doubt in finding that the presumption was rebutted.  

 

The appellant in RP also submitted that various aspects of the Crown’s 

evidence tended to cast doubt on the appellant’s capacity; namely, that the 

appellant may have thought the actions were not seriously wrong because he 

had been himself subjected to sexual abuse or else had been inappropriately 

exposed to pornography.  The expert reports served to underscore this 

possibility. 

 

The report of a psychologist, Mr Champion, raised the possibility that the 

appellant may have been experiencing PTSD type issues which may have 

flowed from “past adverse events such as possible molestation or exposure to 

violence in earlier years”, stated that the appellant “does not have the level of 

understanding of the proceedings that a person of his age with average 

intelligence would have”; and noted his disadvantage “by reason of his 

intellectual limitations”: At the time of the report the appellant fell within the 

“borderline disabled range” (albeit towards the top of that range), meaning his 

IQ was 79 or less. A Job Capacity Assessment Report, conducted two years 

earlier, was also tendered in the Crown case.  This also cast doubt on the 

appellant's capacity. The evidence suggestive of molestation, considered 

together with the act itself and use of the condom, also gave rise to a strong 

inference that the appellant had himself been inappropriately sexualised. 

 

In relation to that evidence Davies J said (RP CCA Decision at [67]): 

 

Reliance on the report of Mr Champion has a number of difficulties. His 
examination of the Applicant was conducted in January 2012 which was more 
than six years after the events complained of. It is not easy to determine, for 
example, what violence the Applicant was exposed to nor how it had affected 
him at the relevant time. Certainly a reading of paragraph 29 of Mr 
Champion’s report leads to the strong inference that the violence was not 
directed towards the Applicant. Moreover, Mr Champion speaks of “possible 
molestation” without the Applicant having suggested it or made complaint 
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about it, and despite there being no other evidence of it. Contrary to the 
Applicant’s submission it cannot be concluded on the evidence that he was 
highly sexualised. 

 

Davies J’s criticisms of the report can be accepted.  However, it was not for 

the appellant to prove a lack of capacity.  The High Court ultimately accepted 

that the reports served to highlight the gap in the prosecution evidence. 

 

Importantly, the High Court accepted that the conduct itself (far from proving 

that the presumption was rebutted), raised a real question as to the 

appellant’s understanding of his act.  The plurality said (at [34], footnotes 

omitted): 

 
The evidence of the appellant’s use of the condom is significant. Given the 
way the appeal was conducted, it was an error for Davies and Johnson JJ to 
disregard it in determining whether, upon the whole of the evidence, it was 
open to the trial judge to be satisfied that the presumption had been rebutted 
and the appellant’s guilt of the offence charged in count two established 
beyond reasonable doubt. The fact that a child of 11 years and six months 
knew about anal intercourse, and to use a condom when engaging in it, was 
strongly suggestive of his exposure to inappropriate sexually explicit material 
or of having been himself the subject of sexual interference. Mr Champion’s 
report did not serve to allay the latter suggestion.  

 

The High Court agreed that the prosecution had not established, to the 

criminal standard, that the appellant knew his actions were “seriously wrong”, 

as at [36]: 

 
…In relation to the offences charged in counts two and three, there was no 
evidence about the environment in which the appellant had been raised or 
from which any conclusion could be drawn as to his moral development.  The 
circumstance that at the age of 11 years and six months he was left at home 
alone in charge of his younger siblings does not so much speak to his 
asserted maturity as to the inadequacy of the arrangements for the care of 
the children, including the appellant.  No evidence of the appellant's 
performance at school as an 11-year-old was adduced.  In the absence of 
evidence on these subjects, it was not open to conclude that the appellant, 
with his intellectual limitations, was proved beyond reasonable doubt to have 
understood that his conduct, charged in counts two and three, in engaging in 
sexual intercourse with his younger brother was seriously wrong in a moral 
sense.   

 

Importantly, the fact that the appellant may have been aware he was causing 

great distress to another human being was not sufficient to establish that he 
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was aware that what he was doing was seriously wrong for the purposes of 

rebutting the presumption (see RP at [35]; cf the approach of the trial judge in 

RP set out by the CCA at [34]; and Hodgson JA in BP at [30]).  The absence 

of evidence as to RP’s development meant that the necessary inference could 

not be drawn from this circumstance. 

 

 

2.4 The evidence to prove the accused's guilty knowledge, as defined 

above, must not be the mere proof of doing the act charged, 

however horrifying or obviously wrong the act may be 

 

In C v DPP Lord Lowry commented that, apart from evidence of what the child 

has said or done (in addition to the alleged act), the prosecution must rely on 

interviewing the child or having him or her psychiatrically examined, or on 

evidence from someone such as a teacher: at [70]. To this might be added a 

requirement that the evidence address the moral maturity (which Lord Lowry 

distinguished from mental development: at [70]) of the child at the time of the 

offending.  

 

There had been a divergence between NSW and Victoria as to whether the 

act constituting the offence could be sufficient (together with the child’s age) 

to rebut the presumption beyond reasonable doubt. It was held in C v DPP 

and R v CRH (unreported, NSWCCA, 18 December 1996, Smart, Newman 

and Hidden JJ) (CRH), that although the act is relevant, there must be more 

than proof of the act charged. In Victoria, Cummins AJA held in ALH that the 

requirement “that mere proof of the act charged cannot constitute evidence of 

requisite knowledge” (at [86], Callaway JA and Batts JA agreeing at [20] and 

[24]): 

 

doubtless is founded upon the danger of circular reasoning. But proper linear 
analysis could have regard to the nature and incidents of the acts charged 
without being circular. What is required is the eschewing of adult value 
judgments. Adult value judgments should not be attributed to children. If they 
are not, there is no reason in logic or experience why proof of the act charged 
is not capable of proving requisite knowledge. Some acts may be so serious, 
harmful or wrong as properly to establish requisite knowledge in the child; 
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others may be less obviously serious, harmful or wrong, or may be equivocal, 
or may be insufficient. I consider that the correct position is that proof of the 
acts themselves may prove requisite knowledge if those acts establish 
beyond reasonable doubt that the child knew that the acts themselves were 
seriously wrong. Further, I consider that the traditional notion of presumption 
is inappropriate. I consider that the better view is that the prosecution should 
prove beyond reasonable doubt, as part of the mental element of the offence, 
that the child knew the act or acts were seriously wrong. Such a requirement 
is consonant with humane and fair treatment of children. It is part of a civilised 
society.  

 

The High Court resolved this divergence in RP stating, at [9]: 

 

… No matter how obviously wrong the act or acts constituting the offence 
may be, the presumption cannot be rebutted merely as an inference from the 
doing of that act or those acts19.  To the extent that the decision of the Court 
of Appeal of the Supreme Court of Victoria in R v ALH20 suggests a contrary 
approach, it is wrong.  The prosecution must point to evidence from which an 
inference can be drawn beyond reasonable doubt that the child's 
development is such that he or she knew that it was morally wrong to engage 
in the conduct.  This directs attention to the child's education and the 
environment in which the child has been raised 

 

It is, therefore, insufficient for the prosecution to solely rely on the nature of 

the charged act, or an impression of the child’s state of mind gleaned from the 

commission of the act, to rebut the presumption of doli incapax.  

 

 

CONCLUSION 

 

While the case of RP confirms the law relating to doli incapax, the judgment 

highlights the heavy burden that the prosecution bears when prosecuting 

children, reiterating that “[t]he starting point… is that [a child] is presumed in 

law to be incapable of bearing criminal responsibility for his acts.”  

 

The case underscores the importance of proving the child’s knowledge of the 

moral quality of his or her act and makes clear that the inquiry will involve an 

analysis of the child’s capacity through an examination of the child’s 

background and psychological history, rather than the application of adult 

                                                        
19 R v Smith (Sidney) (1845) 1 Cox CC 260 per Erle J; C v DPP at 38; BP at [29]; R v T [2009] 
AC 1310 at 1331 [16] per Lord Phillips of Worth Matravers. 
20 (2003) 6 VR 276 at 298 [86]; see also at 280-281 [19], 281 [24]. 
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value judgments on the child’s behaviour or undue regard to the abhorrent 

nature of the alleged crime itself.  

 

A review of the decision of the House of Lords in C v DPP (some 20 years 

ago) against the recent exposure of the treatment of children in custody alerts 

us to the fact that we are not as enlightened as we would sometimes give 

ourselves credit for.  The High Court’s decision in RP provides a timely 

reminder that the State’s exercise of power over children through prosecution 

(and imprisonment) should not be approached lightly and can only be 

appropriate where criminal responsibility has been properly established.  

 

 

 

 

Hament Dhanji, Julia Roy, Sally McLaughlin 
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Northern Territory Council of Social Service (NTCOSS)’s 
Post 

Northern Territory Council of Social Service (NTCOSS) 
736 followers 
5mo

NTCOSS salutes the Victorian Greens this week reintroducing a bill to raise the age of criminal 
responsibility from 10 to 14. This is an issue we are passionate about at NTCOSS. We welcomed the 
changes in the NT this year that raised the age to 12 to stop 10 and 11-year-old children from being locked 
up, brutalised and traumatised in detention centres. But it is a small step and NTCOSS supports the UN 
Committee on the Rights of the Child which states that the age of criminal responsibility should be at least 
14, which is most common around the world. Australian Greens Victoria Samantha Ratnam 
#raisetheage   

Victorian Greens to push for raising criminal age to 14, banning solitary confinement for children 



 

 

 

 

 

 
 
URGENT CALLS TO INCREASE AGE OF CRIMINAL 
RESPONSIBILITY TO 14  

 

16 November 2022 

 

The NSW Bar Association is renewing calls for the New South Wales Government to raise the age of 

criminal responsibility from 10 to 14.  

A disturbing ABC Four Corners story has highlighted the brutal conditions in which children are held in 

youth detention, particularly in the Banskia Hill Detention Centre in Western Australia where some children 

are being placed in unlawful solitary confinement. It is unsurprising that locked up in this way, children 

have self-harmed and attempted suicide. 

“Sending ten-year old children into the criminal justice system is exposing them to trauma. It is not stopping 

them committing crimes nor is it making our community safer in the long-term,” says Gabrielle Bashir SC, 

President of the NSW Bar Association. “Vulnerable children need support, without undermining 

community safety, to ensure that any problems can be addressed swiftly, at a critical time in the child’s 

development.” 

“The staged approach articulated by the Law Council on Raising the Age is supported by the NSW Bar and 

offers a template for change.  

"The Association calls on the Council of Attorneys-General (CAG) Age of Criminal Responsibility 

Working Group Review to release a long-suppressed report, which reportedly endorses lifting the minimum 

age to 14 and apparently makes recommendations in similar terms to the position of the Bar Association 

and the Law Council.  

“State governments and politicians have now dragged their feet for far too long, despite this report, ignoring 

reams of expert medical and legal advice that confirms criminalising children aged 10, 11, 12 and 13 does 

not work,” says Ms Bashir. “Jailed children – often the most marginalised in our community – are set on a 

path of lifetime damage.” 

ABS data that may be looked to by governments in relation to children under 14 must be treated with 

caution as it defines “young offenders” as including those in this State who have not been tried, some who 

have not even been charged, and in relation to all of whom there is a presumption that they do not know 

right from wrong. The true data reveals that children under 14, and particularly First Nations children, are 

being subject to the criminal justice system, including being bail refused in detention awaiting hearings, 

despite in 2019, around 99% of matters before the courts ultimately resulting in a non-custodial outcome.  

The NSW State Government recently told a Budget Estimates hearing that the daily cost of detaining one 

child or teenager in NSW had risen to nearly $2,000 per day.   

Children who have contact with police, courts and jails are more likely to reoffend and commit crimes as 

adults. This further clogs up a prison system which is costing the Australian taxpayer an estimated $5.4 

billion and more each year. 

 “Youth detention centres are the classrooms for crime and the gateway to adult prison,” says Ms Bashir. 







… we have a small favour to ask. Tens of millions have placed their trust in the Guardian’s fearless journalism since we started publishing
200 years ago, turning to us in moments of crisis, uncertainty, solidarity and hope. More than 1.5 million people, from 180 countries,
now support us financially – keeping us open to all, and fiercely independent. 
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“The NSW government has promised to reduce the rate of Aboriginal children and young people in detention by at least 30%,” she said.

The NSW attorney general, Mark Speakman, was served with a petition of more than 63,000 signatures – including from lawyers and human
rights experts – calling for the law to be changed.

Sign up to receive the top stories from Guardian Australia every morning

Figures released by the NSW Bureau of Crime Statistics and Research in April showed that 43% of children in detention in the state were
Indigenous.

Similar petitions are expected to be handed to the attorneys general of South Australia, Queensland and Victoria in the coming weeks.

The ACT is the only jurisdiction to have confirmed it will increase the age of criminal responsibility, but so far no legislation has been
introduced.

Cheryl Axleby, the CEO of Change the Record, said it was time for governments to act on commitments to reduce the incarceration rates of
both children and adults.

“The current institutions aren’t working,” Axleby said. “We just see more intergenerational incarceration in the current institutions … They
just drive our kids and our people further into the system.”

She said raising the age of criminal responsibility, listening to Indigenous voices and working together was in line with the federal
government’s stated aims in improving the lives of First Peoples.

“We talk about the voice to parliament, recognising us and closing the gap – there are all these commitments being made – this is just one
way that the government can be brave and break that cycle of incarceration,” she said.

The issue will be on the agenda again at the council of attorneys general meeting this month.

“This has been on the agenda for over three years sitting at their table,” Axleby said. “The time has come for us to be creative and to try and
create a new pathway for the future generations of young Australians.”
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Today the Change the Record Coalition has slammed the NT Government’s 
decision to only raise the minimum age of criminal responsibility to 12 years 
old, leaving twelve and thirteen year olds behind bars instead of at school 
and at home where they belong.  

The NT Government’s decision comes despite overwhelming calls from 
medical and legal experts, social services, Aboriginal controlled community 
organisations and families calling for the age to be raised to at least 14 
years old.  

Attributable to Cheryl Axleby, Chair of Change the Record:  

“We are bitterly disappointed that the NT Government has thrown away 
another opportunity to get very young children out of police and prison 
cells, and support them in community where they belong.  

“The NT Government has accepted the minimum age of criminal 
responsibility is far too low. What is disappointing is that the NT 
Government has chosen to kowtow to the pressure of the NT Police 
Association, rather than listen to the medical and child development 
experts who have been crystal clear that governments must raise the age 
to 14 as a bare minimum.  

“Until governments are brave enough to put the interests of Aboriginal 
people, our children and the safety of the whole community above law-
and-order politics, we are going to see decades more of failed government 
policies and broken lives. 

“There is still time for the NT Government to do the right thing and amend 
this legislation to raise the age to at least 14 years old and invest in health 
and youth services that actually meet the needs of these kids, instead of 
locking them away.”  

 



Victoria ‘lagging’ on justice reform, former 
advisory chair says 
ByRachel Eddie and Sumeyya Ilanbey 
Updated February 16, 2023 — 6.09pmfirst published at 11.42am 

The former chair of Victoria’s independent Sentencing Advisory Council says 
the government is lagging on critical reforms to the criminal justice system, 
despite the premier’s promise to start work on raising the age of criminal 
responsibility within weeks. 

Daniel Andrews on Thursday said Victoria would raise the age of criminal 
responsibility from 10 even if state and territory governments failed to reach 
a national consensus. 

Monash University Emeritus Professor Arie Freiberg, who left his role at the 
sentencing council in October, welcomed the comments but said decisive 
action was urgently needed on broader justice reforms, such as bail and drug 
laws, to keep vulnerable people out of prison. 

“We are supposed to be a progressive jurisdiction, we ought to be in the lead, 
not lagging, especially when we’ve got such an enormous empirical base for all 
of these,” Freiberg told The Age this week. 
“Sometimes you’ve got to take the initiative.” 

Freiberg said the government should not wait any longer to overhaul the Bail 
Act, after a damning coroner’s report in January into Veronica Nelson’s 
avoidable death in custody found the Indigenous woman’s human rights were 
repeatedly breached. 

Coroner Simon McGregor said the laws were incompatible with the Charter of 
Human Rights and discriminatory towards First Nations people. 
A parliamentary inquiry handed down 11 months ago also called for sweeping 
changes to reduce the number of people in jail on minor non-violent charges 
before sentencing. 

Andrews has committed to overhauling the law in the first half of this year, 
but said it needed to be done right after 2018 reforms responding to the 
Bourke Street attack made it harder to get bail. In December, 40.8 per cent of 
people in Victorian prisons were unsentenced. 
Child protection and a youth justice bill will also be on the agenda for the 
coming months, he said. 



The government is separately decriminalising public drunkenness in 
November after a 12-month delay. 

Freiberg said that should have happened 140 years ago and that it was time to 
treat drug possession as a health issue rather than a criminal one because the 
war on drugs had been “a colossal failure”. 

“While we deal with these in a criminal justice fashion, we’re going to invest 
resources in the wrong places, mainly in jails.” 

Freiberg’s views were shared by Victorian Aboriginal Legal Service chief 
executive Nerita Waight, who said the government should stop dithering on 
raising the age of criminal responsibility. 

She said Victoria should lift the age to at least 14 with no exceptions. 

“This is also something that stakeholders have been briefing the government 
on a near constant basis when it comes to justice issues, just like we have with 
bail [reforms],” Waight said. 

“Let’s just move.” 

As of this month, there were no children aged 10 to 12 in Victoria’s youth 
justice system, but there were eight aged 13 or 14. 

Andrews said he was not prepared to wait until the next Council of Attorneys-
General meeting in April to start the process. He refused to say whether he 
supported lifting the age to 12 or 14, but said there could be a different age for 
serious crimes. 

Aboriginal and Torres Strait Islander children aged 10 to 17 are six times 
more likely than non-Indigenous children, on a per-capita basis, to be in youth 
detention in Victoria. 

Nationally, 10-year-olds can be considered criminally culpable, but federal, 
state and territory attorneys-general late last year released a draft report that 
recommended raising the age of criminal responsibility to 14. 
Attorneys-general previously agreed to consider lifting the minimum age to 
12. 

The Northern Territory government will raise the age of criminal 
responsibility to 12 from next year, the ACT will gradually increase it to 14 by 



2027, and the Tasmanian government said it would lift the minimum age on 
incarcerating youth to 14, but keep the age of criminal responsibility at 10. 

The Queensland government ruled out raising the age in the foreseeable 
future as part of its tough-on-crime 2020 election campaign. 

The Greens and the Law Institute of Victoria also said the state should raise 
the age to 14, not 12, with extra investment in intervention and prevention. 

Law Institute of Victoria president Tania Wolff said that was the minimum 
standard set by the United Nations and was backed by medical research about 
the cognitive development of children. 

The Greens spokeswoman for justice, Katherine Copsey, said incarcerated 
children were more likely to have ongoing contact with the prison system, 
“not due to their own complex needs, but because of the way our society 
chooses to respond”. 

But shadow attorney-general Michael O’Brien said there were already 
significant protections to limit the prosecution of children and the 
government should not race ahead of the rest of the country. 

“There are many constructive things the Victorian government can and should 
be doing to keep children out of the justice system.” 

 




