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Submission to the Standing Committee on Economic Development and 
Tourism: Building and Construction Legislation Amendment Bi/12019 

The Property Council of Australia welcomes the opportunity to comment on the inquiry into 
the Building and Construction Legislation Amendment Bi/12019 ('the Bill'). We also wish to note 
that we have been working collaboratively with other members and other industry 
associations such as the Master Builders Association of the ACT and fully support their 
submission to the inquiry. 

The Property Council does not support the Amendment Bill in its current form. Nor do our 
members wish to see a reform agenda undertaken outside of the recommended approach 
contained within the Shergold and Weir Building Confidence Report (Shergold-Weir), 
particularly given the limited opportunity for engagement and consultation with industry on 
the significant changes contained within this Bill. 

We believe that this Bill adds further complexity to an already fragmented approach being 
taken by governments in dealing with the issues of building quality and public confidence in 
our building regulations and standards. We instead urge the government to focus on the 
implementation of the 24 recommendations made by Shergold-Weir. This is consistent with 
the position taken by Building Ministers, including the ACT Minister, at the Building Ministers 
Forum (BMF) in July this year. 

Further, we note that there are still many recommendations to be implemented from the 2015 
Building Act Review which are outstanding and are still to be progressed, in consultation with 
Industry. 

However, given the Governments seems to intent to proceed with reforms outside of the 
nationally recommended approach and with little input from the building and construction 
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sector, the key areas of concern with these amendments and our rational is contained within 
the attached submission. 

In order to have these concerns adequately addressed and to ensure genuine engagement 
with the sector on these issues, like the Master Builders Association of the ACT, the Property 
Council is calling for debate of the Bill to be delayed by three months. 

A period of three months would allow an approach to be undertaken that would consistent 
with the collaborative process the Government recently undertook to develop the first tranche 
of Strata Management reforms - well in advance of the amendments being tabled, through a 
consultative forum involving all key stakeholders. 

We would urge the government to follow its own best practice - particularly when 
determining how to best deal with the range of critical issues facing the sector and the 
community in matters concerning building regulation, compliance and enforcement. 

We look forward to working in a far more collaborative manner going forward to ensure that 
our high building standards are adhered to. 

Yours sincerely 

~ -
Adina Cirson 
ACT Executive Director 

PROSPERITY I JOBS I STRONG COMMUNITIES 



 
  

1 

 

  .....................................................................................................2 

  .......................................................................................................................................3 

  ...........................................................................................................................................................4 

  .......................................................................................................................................................4 

  ...................................................................................................................................................7 

 

" J-LL 
PROPERTY 

COU r CIL 
,of Au tralia 

Submission: 

ACT Legislative Assembly Standing Committee on 
Economic Development and Tourism 

Building and Construction Legislation Amendment Bi/12019 

November 2019 

Contents 

1. About the Property Council of Australia 

2. Executive Summary 

3. Context 

4. Key issues 

5. Way forward 



 
  

2 

 

The Property Council of Australia champions the industry that employs 1.4 million Australians 
and shapes the future of our communities and cities.  

Property Council members invest in, design, build and manage places that matter to Australians:  
our homes, retirement villages, shopping centres, office buildings, industrial areas, education, 
research and health precincts, tourism and hospitality venues and more.   

On behalf of our members, we provide the research and thought leadership to help decision-
makers create vibrant communities, great cities and strong economies.   

We support smarter planning, better infrastructure, sustainability, and globally competitive 
investment and tax settings which underpin the contribution our members make to the 
economic prosperity and social well-being of Australians. 

The ACT Property sector is the second biggest industry in Canberra – behind public and health 
services – employing 1 in 7 Canberrans - equating to some 25,000 jobs– driving economic growth 
and renewal across our city.   

Our sector is critical to the diversity of the economy and contributes 57.5% of all government 
revenue - more than any other industry, which funds our schools, hospitals, municipal, 
community and government services.  Our contribution to renewing our city at a time of 
transformation and growth is immense. 

Our priorities include: 

• Encouraging urban renewal that is vital to the future of Canberra’s economic and social 
wellbeing. 

• Planning and Sustainable Development polices which are outcomes focused. 

• Transport Orientated Development that delivers density and liveability in the major 
transport corridors and in our town centres. 

• Housing choice for all Canberrans including retirement living and affordable housing. 

• Taxes and charges which are fair, administered efficiently and encourage development 
where it is needed. 

• Long term infrastructure planning which will help transform our city.  

• Championing placemaking and design excellence for future generations. 
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The Property Council understands the need for urgent action to ensure that the application and 
enforcement of our building regulations and standards are comprehensive and stringent.   

However we do not agree that the Bill under consideration will achieve much to ensure greater 
compliance, or guarantee enforcement of our current building regulations.  In fact it is our belief 
that the approach adopted and as outlined in the Bill, serves only to further fragment the 
jurisdictional approach - recommended by Peter Shergold and Bronwyn Weir in Building 
Confidence prepared for all Building Ministers in February 2018. 

Their recommendations – aimed at improving enforcement and compliance with Australia’s 
building regulations  -  have the full support of industry.  Our members have consistently been 
calling for their uniform introduction around Australia by Commonwealth State and territory 
governments. 

Instead of implementing these changes through genuine engagement with the industry, we have 
yet another set of changes, that have no connection the nationally agreed approach.   
 
We want better building quality.  But those who are doing right thing should not be penalised.  
Our members are committed to delivering high quality projects that meet not exceed the 
regulatory standards.  But we don’t shy away from the fact there are issues to be addressed to 
deal with the minority of people who don’t do the right thing and should not be in our industry.  
We do not support people cutting corners or not complying with the law. 
 
Our members want to work with government to ensure our already comprehensive and 
stringent building regulations and standards are adhered to through consistent compliance and 
enforcement.  But when presented with this Bill, Property Council members raised significant 
concerns, that all will result from the changes is more time caught up trying to interpret how the 
legislation will work, more time in dispute resolution and even more taxpayer’s funds wasted in 
expensive and ineffectual litigation.  The Bill creates uncertainty particularly in the retrospective 
nature of some of the foreshadowed changes and how and who will be held responsible is poorly 
defined. 
 
The Territory needs to look at the problem holistically, including the role that all players in the 
construction process play, not just the builder and developer/landowner in order to stem the 
issues that are currently arising.  

The Property Council firmly believes that those doing the wrong thing (and this is a minority of 
operators) should be held accountable made to redress their wrongs.  But this Bill does not go 
even close to identifying who those parties are, nor provide a mechanism for them to be held 
responsible despite the Construction Occupations (Licensing) Act 2004 governing the practices of 
builders, electricians, plumbers and certifiers. 

The Property Council strongly believes that the proposed amendments create ambiguity 
around the issuing of rectification orders, including how a defect would be determined, and 
lacks clearly defined investigative processes.  We are concerned about the retrospective 
nature of the Bill, given the introduction of a 10 year time period – which is not linked to 
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existing statutory warranties, and the imposition of criminal liability onto an ‘executive officer’ 
who is not a licensed entity. 
 

 

Australia has one of the best national building codes in the world. Overwhelmingly, people 
should have confidence in the quality and safety of our built environment.  
 
Our building regulations and standards are comprehensive and stringent. The key issue has been 
the application and enforcement of these rules by state and territory governments which has 
been very inconsistent.  
 
The Property Council of Australia is supportive of increasing confidence and transparency in the 
building and construction industry and that the reforms implemented deliver safe, compliant 
buildings in an efficient and cost-effective manner. 
 
The Property Council was strong in its leadership to call for a national framework for the 
consistent implementation of the recommendations from the Shergold-Weir Building Confidence 
report and welcomed the commitment recently from the Building Ministers Forum to establish 
an implementation team within the Australian Building Codes Board (ABCB) tasked with 
developing and reporting on this national framework, as well as the design, construction and 
certification of complex buildings. 
 
The ABCB has been very active in planning the make-up and work of the implementation team 
that will guide consistent implementation of the Shergold-Weir report recommendations. 
 
That’s why the Property Council has been urging governments to ensure the ABCB is 
appropriately supported and funded to carry out this important work without any further delay. 
 
State and Territory governments must focus their efforts on supporting the ABCB 
implementation team - and where additional reforms are considered, seek to align with existing 
best practice across the country. This is primarily in the need for stronger enforcement and 
compliance strategies of governments – and what we are calling from the ACT Government at 
this time. 
 

 

 

The Property Council strongly believes that the current and existing compliance and 
enforcement provisions contained within both the Building Act 2004  and the Construction 
Occupations (Licencing) Act 2004 are adequate to hold licenced entities, nominees and directors 
to account for non-performance or non-compliance a timely way which protects consumers and 
the broader community.   
 
The proposed amendments in this Bill raise concerns, specifically in relations to amendment to 
the Building Act 2004, Division 7.2A – Non Compliant buildings and building work and the 
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enforcement powers which relate to non-compliant buildings and create ambiguity surrounding 
due process, responsibility and liability. 
 
For example, who decides the basis for issuing a rectification order is not clearly articulated, and 
what ‘on reasonable grounds’ means need to be further explained. 
 
There is also no provision or requirement on the building inspector to undertake investigations 
to determine non-compliance and a process for determining that a building or building work is 
unsafe prior to a rectification order is issued. 
 
Nor are the definitions adequate as to what constitutes a ‘defect’ or non-compliant construction 
services.  We note that this has also been identified as lacking in legislation in other jurisdictions.  
 
As noted in on page 21, Item 6 of the explanatory statement, the ’10 year period’ is a blanket 
clause and makes no reference to fair wear & tear during that period.  For example how would 
footing settling which causes cracks in cracks and tiles in render, earthworks on neighbouring 
properties, water egress due to lack of maintenance, non-ventilation of apartments by tenants 
all be treated, particularly when there is no onus placed on a building inspector to investigate 
such causes before ordering rectification. 
 
Further, on page 22 Item 40 of the explanatory statement, makes reference to a rectification 
order that requires an entity to rectify a building so that it complies with a stated performance 
requirement of the Building Code (NCC).  To be clear, a rectification order cannot be applied 
when it is judgemental in respect to a performance requirement of the Building Code (NCC).  A 
decision on an interpretation of a Performance requirement of the NCC is always made at time 
of building approval and during construction, and the building inspector cannot retrospectively 
apply an opinion on a possible interpretation for example, nine years after a Certificate of 
Occupancy is issued. 
 
These concerns are further compounded by the amendments proposed to the Construction 
Occupations (Licencing) Act 2004 – given the extension of criminal and personal liability to 
‘Executive Officers’. 

We strongly disagree with commentary on page 37 of the Explanatory statement.  
Retrospectivity is not limited and not linked to existing statutory warranty periods. 
 
We have difficulty in understanding how the government can say that the Bill is not 
retrospective in nature – when the very aim of it is to attach liability to a person – responsible for 
the ‘wrong’ at the time – rather than the company who is responsible for rectification at the 
time the order is made.  In practice, rather than holding a company liable for rectifying a defect 
when the defect becomes apparent (up to 10 years later), the Bill becomes retrospective in 
nature because the liability attaches to a person who may be responsible at the time even if that 
person was not aware and no longer employed by the company. 
 
There are concerns also with where liability rests if body corporates fail to undertake regular 
maintenance which have the potential to see failure of elements which could be incorrectly 
attributed to poor building quality.  This problem is likely to be exacerbated due to the lack of 
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process and/or requirement for investigation by a building inspector as noted above.  We note 
that through consultation with our NSW colleagues, the NSW Building Commissioner has flagged 
this as area of concern requiring addressing in establishing cause in NSW buildings. 
 
The Property Council has significant concerns about the insertion of new section 26C – 
Construction Occupations (Licencing) Act 2004 and the lack of definition around how far that 
liability extends.   
 
Further we would like to note the lack of consideration the government has given to the financial 
implications for extension of liability through these reforms, and note the lack of engagement of 
the financial institutions on whether they create an increased financial risk that may impact the 
commerciality of projects undertaken in the ACT. 
 
There is significant concern about the contingent liability which is placed on everyone who works 
for a corporation, under the proposed new section 126B of the Construction Occupations 
(Licensing) Act 2004 is based.   
 
And the Bill does not make clear how a process of proceeding to prosecution of an offence 
would commence, nor what consultation is required with third parties.   
 
These cost imposts and increased financial risks being extended through these reforms will only 
serve as a deterrent for companies to undertake projects in Canberra – due to being exposed to 
greater risk than in other jurisdictions.  This is particularly evident when considering the range of 
unintended consequences which arise from these reforms.  These have been outlined in detail in 
the submission made by the Master Builders Association ACT and our concerns are shared.  They 
include professional indemnity insurance implications, home warranty Insurance / Fidelity Fund 
implications, increased regulatory burden and compliance, civil liability in matters where 
rectification orders have not been issued, creation of market inconsistency and increased 
commercial and personal risk which will act as a deterrent to new entrants.   
 
We note that the Government believes this Bill will create harmonisation with other 
jurisdictions.  We do not agree, particularly in the reference to the application of Section 111C of 
the Queensland Building and Construction Commission Act 1991 (QLD Act), on which proposed 
new section 126B of the Construction Occupations (Licensing) Act 2004 is based.   
 
Section 111C of the QLD Act commenced in 1999.  The QLD Act (including the 1999 amending 
legislation that introduced section 111C) is silent in relation to whether this legislative change 
was intended to operate retrospectively or not.  As noted in that Bill’s explanatory memorandum 
– the introduction of section 111C in QLD was intended “to replace the Deeds of Guarantee and 
Indemnity currently required by the Authority from all directors of a company who is licensed.”.   
So, in QLD, impacted directors were already exposed to the risk of personal liability, albeit as a 
matter of contract law (via a requirement that all directors sign a Deed of Guarantee and 
Indemnity) rather than statutorily. 
 
The Governments position in section 126B that the Bill seeks to “just puts directors in the same 
position as under the QLD legislation,” is not accurate, as it seeks to impose new personal liability 
in relation to historic breaches, in a way that the introduction of section 111C of the Queensland 
Act, does not have the same effect.  
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Nor is the ACT have in place the ability to prepare a scope of liability.  For example in Queensland 
the QBCC runs a detailed and engaging process using industry professionals to determine this 
scope, and a fully funded office and staff.  This is of significant concern for our members. 

Finally, we note our support for the arguments put forward in Master Builders Association of the 
ACT submission to this inquiry in relation to a potential conflict with the Corporations Act 2001 
(Cth) or other Commonwealth Legislation and Principles. 
 
Further to this, we would like to draw the Committees attention to the federal government’s 
intention in recent years to establish principles in relation to corporate liability – as agreed by 
COAG in December 2010 and ensure consistency in this regard across federal, state and territory 
legislation.  These principles have been enacted through the Personal Liability for Corporate 
Fault Reform Act (Cth) 2012 and came into effect on 10 December 2012. 
 
This Act came about due to an increasing trend by federal, state and territory governments to 
enact laws in relation to personal liability on directors and officers for the actions of their 
companies, which had in recent years increased to well over 700. Many of those laws reversed 
the onus of proof so defendant directors are deemed liable unless they can prove a statutory 
defence. 

The reform process for ‘personal liability for corporate fault’ aimed to reduce the complexity of 
these laws and the unnecessary regulatory burden they impose on company directors.  The 
principles adopted included: 

• Impose liability on the contravening company in the first instance. 

• Do not make a director liable for the actions of a company as a matter of course, or by 
blanket imposition of liability across an entire statute. 

• Do not impose liability on a ‘designated officer’ basis. 

• Impose personal criminal liability on a director for the misconduct of a company in 
strictly limited circumstances (and only when a director encouraged or assisted in the 
statutory breach or was negligent or reckless in relation to the company’s actions). 

• Limit the use of ‘reverse onus’ provisions (that is, the director is presumed to be liable 
unless they can prove otherwise). 

 

The Property Council believes that one way greater building enforcement and compliance might 
be achieved is through establishment of a broader role for the Building Commissioner, that is 
backed up by a well-resourced well-resourced Building Commission. 

The expanded scope of a Building Commissioner would be a positive step to enforce and 
maintain best practice regulation and oversight of the building industry, however the position 
must be broader than just a strategic role and we recommend the ACT Government establish a 
Building Commission similar to the Queensland Building and Construction Commission (QBCC).   
 
This commission should have both regulatory and enforcement functions. lt is also 
recommended that the ACT Building Commissioner assume a similar function to that of the 
Queensland Commissioner which are outlined in in section 20J of the Queensland Building and 
Construction Commission Act 1997. 

5. Way forward 
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A Building Commissioner with a broad role that covers both regulatory and enforcement 
functions and with the support of the resources of a building commission will be in the best 

position to implement key reforms to the building sector.  The Commissioner could work with 
authority and with the support of both industry and community to work collaboratively with the 
Australian Building Codes Board  - who have been rightly charged with implementing the 
Shergold-Weir reforms. 
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