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Dear Chair, 

1. Thank you for the opportunity to make a further submission to the Health, Ageing & Community 
Services Committee's (the Committee) inquiry into Child and Youth Protection Services (the 

inquiry). 

2. This submission deals with the second term of reference with respect to the ability to share 
information under the Children and Young People Act 2008 (ACT) (CYP Act), with a view to 
maximum transparency and accountability so as to maintain community confidence. 

3. Legal Aid ACT is heavily involved in the care jurisdiction. As part of our family practice, we 
represent parents and grandparents who find themselves involved in the care and protection 
system and often act as the childrens representative. In the last financial year, Legal Aid ACT 
appeared in 139 care matters and provided ~uty advice and assistance in over 100 matters. In 
addition, we will soon commence operating a dedicated duty lawyer service for care matters, 
which will see a lawyer available to provide legal advice and representation Monday to Friday. 

DISCLSOURE DURING CARE PROCEEDINGS 

4. In the course of litigated care matters, we not infrequently have some difficulty getting pertinent 
information frorri the CYPS. Some examples are set out below. 

A. We are not told if a child hcis been going to therapy until after the fact; if we ask the 
Director-General if the child is receiving therapy we are either ignored or don't learn that it 
has been happening until we get an affidavit weeks or months later showing that the child 

. has been attending therapy; 
B. We are not told immediately if a .child's placement breaks down and the child is placed 

elsewhere or returned to one of the parents; usually we find out this information from 



affidavit material that is filed weeks or months after the child is placed with someone else. 

The breakdown of a foster placement affords the parents an opportunity to seek a specific 

issue provision for a child to be returned to their care (since returning to the parents' care 

would be less disruptive to the child than moving to another placement with another, 

different, foster carer); however, if we are not told of the breakdown in a child's placement, 

we are deprived of this opportunity. Further, where we are not informed of the breakdown 

of a placement and the Director-General places the child elsewhere, they often argue at 

final hearing that returning the child to his or her parents would be too disruptive for the 

child even though it was their own inaction that led to such a situation; 

C. We are not told immediately if a child is diagnosed with medical conditions. Often we find

out about such matters after the fact and then the Director-General accuses our clients of

medical neglect and failure to learn about their children's needs; precisely how our clients

could become aware of their child's medical condition without the Director-General

disclosing it to us is unclear;

D. If a foster carer relationship breaks down we are not told any specifics about how or why;

usually there is just one line in an affidavit saying something like 'on X date the foster carer.

placement broke down and the child was placed with another family.' This material is highly

relevant at final hearing, where the court has to weigh up whether it is in the best interests

of the child to remain with the foster carers or be returned to the parents. Moreover,

where a child is returned to his or her parents after a foster carer relationship breaks down

and where the placement broke down as a consequence of impropriety on the part of the

foster carer, the parents ought to know so that they can properly address any psychological

or behavioral issues that might have arisen as a consequence.

5. The issues with obtaining some of this information stem in part from the fact that the Director

General's power to disclose 'safety and wellbeing information'1 is discretionary. Section 860{1} of

the CYP Act provides that:

The minister or director-general may give an information sharing entity for a child or young 

person safety and wellbeing information in relation to the child or young person.2 

There is no legislative guidance or policy guidance that we are aware of that sets out when and 

why the Director-General may or may not disclose such information. Moreover, there is no 

legislative mechanism to compel disclosure in appropriate cases (apart from issuing a subpoena, 

which results in additional time and costs). 

6. Further, we _often have great difficulty obtaining kinship assessments or foster care assessments

from the Director-General. These assessments are particularly relevant where the Director-General

has declined to approve a family member as .a kinship carer for a child and we want to seek a

review of that decision in ACAT: without the kinship assessment report, it is very difficult to

ascertain the basis for the Director-General's decision. In the context of the ongoing consultation

regarding the introduction of broader merits review provisions, relaxing the current strict

1 'Safety and wellbeing information' means, in relation to a child or young person, 'information that is relevant to the 
health, safety or wellbeing of the child or young person': section 858(1) CYP Act. 
2 'Information sharing entity' includes a parent of the child or young person: section 859(1)(a) CYP Act. The Legal Aid 
Commission is expressly excluded from the definition of information shari�g entity; however, our clients, as a parents, are 
still caught by the provision. 



provisions around disclosure of information and/or providing additional legislative bases for the 

disclosure of information would be necessary so that any new merits review provisions could 

function properly. 

7. In New South Wales, disclosure of 'any information obtained in connection with the administration 

or execution' of the Children and Young Persons (Care and Protection) Act 1998 (NSW) is permitted 
'for the purposes of any legal proceedings arising out of the Act or the regulations': section 

254(1)(c). There is no equivalent provision in the .CYP Act and it is suggested that such a provision 
may assist the Commission and others involved in care proceedings in obtaining relevant 

information from the Director-General. 

DISCLOSURE WHEN EMERGENCY ACTION IS TAKEN 

8. When emergency action is taken, the Director-General has two working days to make an 
application to the Childrens Court for interim orders formalising the care arrangements. Legal Aid 
ACT, almost without exception, appears as the childrens representative the first t ime the matter is 

in court. The Director-General notifies Legal Aid that emergency action has been taken and we 
receive some very basic information about the matter; however, some further information about 
the family and their circumstances would greatly improve our ability to assist the court and the 

mother or father. 

9. For example, we are not told if the parents or the child are Aboriginal or Torres Strait Islander; if 
we were, we could arrange for an ATSI support person to attend. Further, if there has been 

previous involvement with CYPS, requiring the Director-,Gerieral to provide any previous final 
orders that have been made and the current care plan be of great assistance because the likely 
issues in the proceedings would be immediately apparent from these documents. The involved in 

providing previous orders and the care plan would be minimal since they would already be on file. 
Moreover, if orders are not made by consent after emergency action is taken and we have to run 
an interim hearing, we would have more contextual material and a fuller understanding of the 
issues and the family's circumstances. 

10. Should you require any further information or clari fication regarding anything in this submission, 
please do not hesitate to contact 

meat 

Yours sincerely, 

1,f,hn Boersig / 
u-EO, Legal Aig.,ACT 




