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Background to this submission  

• I have worked in the building and construction industry since leaving school in 2011. 
• Initially commencing as an apprentice carpenter, I have worked on a wide range of 

small and large scale residential and commercial sites and projects in regional NSW 
(Wagga Wagga) and for the past 6 years in Canberra. 

• Around 12 months ago I established my own company Capital Building Consultants. 
The company has four key service areas: 

o Building Inspections 
o Mediation and Conflict Resolution 
o Project Management 
o NCAT & ACAT Expert Witness Reports 

• The breath and depth of my prior work experience across the building and 
construction industry has provided me with a unique set of insights that I believe can 
assist the work of the Standing Committee in this important inquiry into building 
quality in the ACT. 

• My current work provides me with daily, direct exposure to the building quality 
issues that are prevalent in the market here and in other jurisdictions at present.  

• I have developed the following submission for the Inquiry, setting out the key points 
of relevance to its terms of reference, and look forward to the opportunity to discuss 
some or all of them with the Standing Committee during the Inquiry process. 

Comments Against Key Discussion Paper Elements 

This section of my submission focuses on my thoughts and ideas in relation to the four key 
areas of interest as set out in the Board of Inquiry Discussion Paper. 

Economic Cost 

• The first point that I note is that there are no reliable figures in relation to the actual 
economic cost of poor building quality to the ACT.  

• Against this reality, I understand why, for the purposes of seeking to establish some 
indicative figures to the problem, the model developed by the University of NSW for 
the purposes of estimating the costs of poor building quality has been used as a 
benchmark. Based on my experience I believe that this model might even understate 
the real costs by between perhaps 10-20%.  

• This anecdotal assessment is based on my recent experience in the ACT market 
which involve interactions with many people building and renovating units and 
houses. I am often brought in to try to assess workmanship, faults etc and to 
establish accountabilities and costs for rectification.  

• From this work, I know that not all people with building faults run their issues into 
any type of government or legally based complaints system. They just want to know 
what’s wrong, why it has happened, who’s fault it is and what it might cost to repair 
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it themselves, so that they can make a call in relation to either living with it or to 
spend time and money and pursue it via legal avenues. 

• For 30-40% of my clients, they choose to take it no further – which is where my 
belief in a significant understatement of estimated costs using the model is drawn 
from. 

• Building on the understatement issue, more generally it can be observed that, 
whether it’s the building industry, retail, hospitality or health, the numbers of actual 
complaints formally submitted usually significantly understate the actual level of 
people with a compliant in the broader population. 

• Using my estimate of understatement in formalising issues with builders via legal 
channels, based on my work the sector with clients as set out above), and applying 
this to the rate complaints received via Access Canberra in 2016-171 it is possible 
that the rate of complaints that actually exist (as opposed to are reported) in the ACT 
is moving closer to approx. 12-13%, rather than 10% (in raw numbers this moves the 
total from 525 to 630. 

Current ACT Arrangements  

Construction Occupation Registrar. 

• This is a critical role. The breadth of works and disciplines that the Registrar is 
required to oversee in the role is by any measure very broad and I believe that this 
means that it is likely that some elements of the technical aspects of the role may 
not get the ongoing attention that they might require or deserve – especially in a 
strong construction growth period, against which technology and building systems 
are constantly changing and evolving.  

• It might be worth considering splitting the breadth of trade areas covered by a single 
Registrar into perhaps two clusters, with a narrower focus for each: 

o Cluster 1 – General Construction Assessment 
 Asbestos 
 Works 
 Building 
 Surveying 

o Cluster 2 – Trade Specific Assessment 
 Plumbing, draining, gas fitting 
 Electrical 
 Engineering 
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Building Certifiers 

• This role is critical to the successful completion of the works, but its role is 
potentially misunderstood by the home owner and compromised when the 
appointment process is handled by the builder themselves. 

• Dealing first with the role issue, in my experience, home owners do not take any 
time to understand what the Building Certifier will do, and even more importantly, 
what they won’t do in their role.  

• I believe that the reality is once a building certifier is appointed, the vast majority of 
home owners believe that they will actively manage all aspects of the build process 
directly with the builder on behalf of the owners. As set out in the Building Act, this 
is clearly not the case. 

• They have a limited purview of responsibility, essentially focused on excavation, 
formwork, structural framing, and final inspection to ensure works meet the building 
standards and plan upon completion.  

• Their role does not extend to quality assuring every step in the build process, 
however I believe that this is what many home owners believe to be their role.  

• The problems that eventuate from this disconnect between the legal requirements 
of the role of the Certifier and the perceived role as envisaged by the home owner, 
are further exacerbated when the choice of Building Certifier is made by the builder 
themselves.  

• The obvious perceived (and potentially actual) conflicts of interest that this type of 
arrangement creates is very unfortunate, especially when the home owner identifies 
problems with the quality of the build.  

• It is my view that in order to minimise these two risks of continuing into the future, I 
would suggest that: 

o All home owners are provided with detailed information about what the 
scope of the Building Certifier actually is and just as importantly what it is 
not prior to the home owner making any selection of a certifier.  

o No builders should be able to establish a direct referral arrangement 
between themselves, the home owner and the Building Certifier.  

Certificate of Occupancy 

• The purpose of the Certificate of Occupancy should be reviewed and, a little like the 
suggestions that I have made in relation to the role of the Building Certifier, it should 
more clearly and simply state what it certifies and just as importantly what it 
doesn’t certify (i.e. its not a holistic quality assessment certification process).  

• Perhaps the name of the Certificate might be changed to something like ‘Certificate 
of Completion of Legislatively Required Works’ to try to more clearly communicate 
the actual focus and purpose of this certification step? 
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Construction Occupation Licensing 

• At present, to obtain a building license to build a typical single-story residence in 
Canberra, a tradesperson has to have: 

o At least 2 years trade experience; and 
o A Certificate IV in Building and Construction. 

• When I began study for my builder’s license in NSW around 10 years ago, it took 4 
years of part time study, involving a number of days of attendance during each week 
of semester at TAFE, to complete. In this program a lot of time was spent looking at 
managing the building process as a business, including cash flow, subcontracting, 
managing taxes, contract management etc. 

• I note that right now, what results in the same Certificate IV can be completed 
fulltime within 18 weeks – this can be verified by any Google search. Even the MBA 
in Canberra can be completed in between 9 and 18 months of study.  

• My concern in relation to the significant reduction in the actual training time 
required to complete what is in effect the same qualification must come at a cost in 
terms of breadth and depth of the topics covered. 

• My anecdotal assessment is that much of the detail of how to run a business, plan 
and manage contracts and payments, etc seems to have been one area where time 
and depth of study has been reduced. I believe that, as a result, many builders are 
not well placed to manage their work in a business context, and as such increasingly 
look for short cuts and savings that seek to resolve cash flow and budget issues, but 
at the expense of quality of build – which is then passed on to the home owner to 
manage in the short to medium term.  

• I suggest that the Inquiry would benefit from looking at the change over time in the 
training that underpins builder licensing in the ACT and to assess whether reductions 
in time for the training have resulted in unintended outcomes that are now 
beginning to manifest themselves in issues such as build quality. 

Building Disputes 

• I believe a large proportion of building disputes arrive from hybrid building contracts 
set out by the MBA and HIA that have a slight advantage to protect the builder 

• I am of the strong opinion that many builders are winning contracts with the 
consumer by lowering the initial contract price and charging hefty prices during the 
construction phase for assorted variations to the contract. – i.e. I have seen on 
countless occasions a builder trying charging their client for ‘rock excavation’ when 
there has not been so much as a pebble during the excavation phase. 
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Current issues for the ACT inquiry to consider 

Licensing system 

• I note that parties within the ACT Building industry have raised a view that the 
licensing regime should be extended to include other professional within the 
industry. 

• I would suggest that this idea needs to be carefully considered prior to any final 
decision being made. I am unsure as to whether the cost of establishing, 
maintaining, auditing etc large number of additional licensing categories would be 
outweighed by any potential benefits.  

• I would suggest that it might be more fruitful right now to focus initial efforts on 
expanding the examination regime for builders (and analysis of any cause/effect 
improvements over the short to medium term in quality terms), looking at the 
training provided to new builders seeking a license and reviewing the role of the 
building certifier to seek additional responsibility for more aspects of build quality 
and improving the role clarity of the certifier function with home owners. 

Potential for conflicts of interests in building certification 

• I addressed this in the previous section of this submission. Changes should be 
implemented to prevent builders appointing certifiers to their own works. 

Build quality requirements 

• As mentioned earlier in this submission, I believe that the role and functions of the 
independent building certifier should be expanded to include key quality assessment 
elements.  

Alternative Dispute Mechanisms 

• Alternative dispute mechanisms including mediation and conciliation using external 
independent building experts rather than relying on formal legal processes and 
pathways (which are costly and time consuming) should be explored and 
implemented to provide simple, time and cost effectively resolution options 

• I would be happy to discuss these further with the Committee, based on my 
experience as operating in a mediation and expert witness role in disputes in other 
jurisdictions. 

Closing Comments  

I believe that the focus of the work of this Committee is extremely important. With the 
ongoing growth that is forecast in the ACT building sector and its importance to the ACT 
economy, the building quality issue needs to be resolved – at least in a pragmatic sense to a 
level that is considerably lower than it currently is assessed as being at. 
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But perhaps more importantly, the quality issues need to be resolved so that ACT residents 
who are making what is often their biggest life investment in their new home, are able to 
spend more time enjoying it and less time trying to address build quality issues that should 
not have bene created in the first place. 

Yours sincerely 

 

Damien Moloney 

 




