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Terms of reference 
 
(1) The Standing Committee on Legal Affairs (when performing the duties of a 

scrutiny of bills and subordinate legislation committee) shall: 
 

(a) consider whether any instrument of a legislative nature made under an 
Act which is subject to disallowance and or disapproval by the Assembly 
(including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under which 

it is made;  

   (ii) unduly trespasses on rights previously established by law;  

   (iii) makes rights, liberties and/or obligations unduly dependent 
upon non-reviewable decisions; or 

   (iv) contains matter which in the opinion of the committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory memorandum 

associated with legislation and any regulatory impact statement meets the 
technical or stylistic standards expected by the Committee 

 
(c) consider whether the clauses of bills introduced into the Assembly:  

 
   (i) unduly trespass on personal rights and liberties;  

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

   (iii) make rights, liberties and/or obligations unduly dependent 
upon non-reviewable decisions;  

   (iv) inappropriately delegate legislative powers;  or 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny.  

 
(d) report to the Assembly on these or any related matter and if the Assembly 

is not sitting when the Committee is ready to report on bills and 
subordinate legislation, the Committee may send its report to the Speaker, 
or, in the absence of the Speaker, to the Deputy Speaker, who is 
authorised to give directions for its printing, publication and circulation. 
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Ms Kerrie Tucker, MLA 
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Role of the Committee 
 
 

The Committee examines all Bills and subordinate legislation presented to the 
Assembly. It does not make any comments on the policy aspects of the legislation. 
The Committee’s terms of reference contain principles of scrutiny that enable it to 
operate in the best traditions of totally non-partisan, non-political technical scrutiny of 
legislation. These traditions have been adopted, without exception, by all scrutiny 
committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to 
help the Assembly pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILL 
 
Bill - No Comment 
 
The Committee has examined the following Bill and offers no comment. 
 
Duties (Personal Relationship Agreements) Amendment Bill 2002 
 
This Bill would amend the Duties Act 1999 to create duty exemptions for transactions 
relating to the termination of personal relationships that are pursuant to: a court order 
under the Family Law Act 1975 (Cth) or the Married Persons’ Property Act 1986; or 
a different court order for the distribution of property consequent on termination of a 
relationship between spouses; or an agreement within the meaning of the Domestic 
Relationships Act 1994. 
 
SUBORDINATE LEGISLATION 
 
Subordinate Legislation - No Comment 
 
The Committee has examined the following items of subordinate legislation and 
offers no comment on them. 
 
Disallowable Instrument No. DI 11 made under sections 15 and 16 of the 
Independent Competition and Regulatory Commission Act 1997 is a reference to 
the Independent Competition and Regulatory Commission to conduct an 
investigation into the determination of prices for Taxi services within the 
Territory from 1 July 2002 and for the requirements in relation to conduct of the 
investigation. 
 
Disallowable Instrument 2002 DI 32 made under subsection 139(1) of the Land 
Titles Act 1925 and section 3 of the Second-hand Dealers Act 1996 amends the 
determination of fees and charges for 2001/2002 . 
 
Disallowable Instrument 2002 DI 30 made under subsection 7(3) of the Legal Aid 
Act 1977 appoints a specified person to be a part-time Commissioner of the Legal 
Aid Commission (A.C.T.) for the period of three years commencing 18 April 
2002. 
 
Subordinate Law 2002 No 6 being the Protection Orders Regulations 2002 made 
under section 106 of the Protection Orders Act 2001 makes regulations pursuant 
to the Act. 
 
Disallowable Instrument DI 2002-31 made under section 6A of the Remand 
Centres Act 1976 appoints a specified person as an Official Visitor for the 
purposes of the Act and the Periodic Detention Act 1995, for a period of three 
years commencing 18 April 2002. 
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Subordinate Law 2002 No 7 being Road Transport (Safety and Traffic 
Management) Amendment Regulations 2002 made under the Road Transport 
(Safety and Traffic Management) Act 1999 makes regulations pursuant to the Act. 
 
Subordinate Law 2002 No 8 being the Second-hand Dealers Regulations 2002 
made under the Second-hand Dealers Act 1906 makes regulations pursuant to the 
Act. 
 
Subordinate Legislation - Comment 
 
The Committee has examined the following items of subordinate legislation and 
offers these comments on them. 
 
Disallowable Instrument 2002 DI No. 25 made under subsection 3(1) of the 
Justices of the Peace Act 1989 appoints specified persons to be Justices of the 
Peace. 
 
Incorrect title of Committee 
The Committee notes that the explanatory statement for the above disallowable 
instrument refers to consultation with the Standing Committee of Justice and 
Community Safety which no longer exists. Consultation should now be undertaken 
with the Standing Committee on Legal Affairs. 
 
Disallowable Instrument No. 26 of 2002 made under subsection 112(5) of the 
Residential Tenancies Act 1997 selects a specified person as a member of the 
Residential Tenancies Tribunal for the period up to and including 
31 March 2005. 
 
No consultation with relevant committee 
The Statutory Appointments Act requires that appointments made pursuant to that Act 
should be referred to the relevant standing committee for consultation. There is no 
reference in the explanatory statement as to whether this has occurred. 
 
GOVERNMENT RESPONSE 
 
The Committee has examined the response from the Minister for Health in relation to 
Report No 4 of 2002 in relation to the Gene Technology Bill 2002. 
 
1. In report No 4, the Committee said: 
 

By clause 72A of the Bill, the holder of a GMO licence is “liable to pay a charge” 
for the licence. The amount of the charge is that “amount prescribed under the 
regulations”. Sub-clause 72A(3) then provides that “The amount prescribed may 
be in the nature of a tax and not be related to the cost of providing any service”. 
 
Thus, this provision will authorise the levying of a tax by means of a subordinate 
law.  
 
A regulation is disallowable by the Assembly, but only after the tax has been 
levied. In these circumstances, there will be argument that disallowance of the tax 
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will disturb business and other arrangements made by members of the community 
on the basis of the tax taking effect. Recovery of paid taxes will also be a very 
complicated matter. 
 
In Scrutiny Report No 14 of 1999, the Committee noted that many scrutiny 
committees operate according to the principle that “[i]t is for Parliament to set a 
tax rate and not for the makers of subordinate legislation to do so”: Senate 
Standing Committee for Scrutiny of Bills, The Work of the Committee during the 
37th Parliament May 1993 – March 1996, (June 1997), at 62. This Committee said: 
“[t]he vice to be avoided is taxation by non-primary legislation”. 

 
There was then reference to statements of this basic principle in Northern Suburbs 
General Cemetery Reserve Trust v Commonwealth (1993) 176 CLR 555 at 579, per 
Brennan J; and to the Petition of Right of 1628. It was noted that "the Bill of Rights of 
1689, the key document in the laws that make up the legislative outcome of the 
Revolution of 1688, declared that “levying of money for or to the use of the crown by 
pretence of prerogative without grant of parliament, or for longer time or in other 
manner then the same is or shall be granted, is illegal …”. 
 
The Committee also said that: 
 

Recognising the supremacy of Parliament, the courts have allowed that a statute 
may delegate to a Minister, or to some other person, the legislative power to levy a 
tax. In order, however, to give effect the principle that the raising of public 
revenue must be under the control of Parliament, the courts insist that such a 
delegation must be expressed in very clear terms. 

 
It was also said that: 
 

The Committee notes that the Explanatory Memorandum makes no reference to 
these issues in its explanation of clause 72A. It does, however, refer to section 4 of 
the Gene Technology (Licence Charges) Act 2000 (Commonwealth), which 
provides: 
 

(1) A person who is the holder of a GMO licence at any time during a financial 
year is liable to pay a charge for the licence in respect of that year.  
(2) The amount of the charge for a financial year is such amount as is 
prescribed by the regulations. 

 
It is to be noted that this comparable provision does not authorise the levying of a 
tax by regulation. It would be interpreted in a way that precluded a charge 
amounting to a tax. 
 

2. The letter from the Minister for Health suggests that the Committee's recognition 
that the Assembly has the power to vest a power to tax in a Minister contradicts its 
statement of concern about clause 72A of the Bill. With respect, this is not so. As the 
Minister recognises, the Committee drew attention to the "policy principle" that 
"taxes should be set only by Parliament". This principle is one the Committee takes 
into account in giving content to its term of reference to consider whether clauses in 
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Bills "(iv) inappropriately delegate legislative power". It is for the Assembly to 
determine whether this principle should be adhered to in this Bill.  
 
The Committee does not limit its concerns about the provisions of bills to whether 
they are within the constitutional power of the Assembly. There is nothing in the 
terms of reference to suggest that it should. What the Committee does do in some 
cases - in particular in giving content to its term of reference to consider whether 
clauses in Bills "(i) unduly trespass on personal rights and liberties" - is to seek 
guidance as to what rights may be taken into account from documents, such as the 
Universal Declaration of Rights, which do not limit the powers of the legislature of 
the Territory. Under term of reference (iv) (see above), the Committee has, like the 
High Court of Australia, referred to a document such as the Bill of Rights of 1689 in 
order to give content to the notion that there are circumstances where there is an 
inappropriate delegation of legislative power. 
 
3. The Committee does not generally examine whether a provision of a Bill (or a 
piece of delegated legislation) is valid in terms of the law that is said to authorise the 
making of the Act or the delegated legislation. There is no term of reference that 
would justify the exercise of this function. (In this respect, the powers of the 
Committee with regard to delegated legislation are narrower than in some other 
Australian jurisdictions.) 
 
There may be circumstances where the issue of whether there has been an undue 
trespass on a right, or an inappropriate delegation of power, merges with the question 
of whether the legislation is lawful. An example would be where the law might be 
said to involve "the acquisition of property otherwise than on just terms"; see 
paragraph 23(1)(a) of the Australian Capital Territory (Self-Government) Act 1988. 
In such cases, the Committee's comments would necessarily raise a question of the 
constitutional validity of the proposed statutory provision. 
 
The Committee has not considered whether clause 72A is within the legislative power 
of the Assembly. It is not obvious that it is not, although there might be an argument 
that the grant of legislative power in subsection 22(1) of the Australian Capital 
Territory (Self-Government) Act 1988 - "to make laws for the peace, order and good 
government of the Territory" - might be read as incorporating the principle stated in 
the Bill of Rights of 1689. 
 
4. The Minister's statement of the rationale for clause 72A is that it will "avoid 
arguments about whether the amounts levied are a fair fee for service". The 
Committee accepts that (subject to constitutional restraint) a law may be drafted in a 
way that removes any question whether it should be interpreted in a way that 
perseveres some fundamental principle. It does not assume that the Minister meant to 
convey that this was a sufficient justification. 
 
The Minister points further to the fact that other Australian jurisdictions have a clause 
similar to clause 72A in legislation that, as part of national scheme, is comparable to 
the Gene Technology Bill. It is said that it would be undesirable that a fee levied 
under clause 72A of this Bill might be held invalid in the ACT, yet immune from 
challenge in these other Australian jurisdictions. 
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This points to a problem with national scheme laws. At times, they contain provisions 
that are arguably offensive to the principles set out in the Committee's terms of 
reference and in ordinary circumstances would be considered by the Assembly in that 
light. The argument that the Assembly should not make that consideration where the 
ACT law is part of a national scheme diminishes the power of the Assembly to make 
laws that conform to standards of good government. 
 
In this instance, the Committee has pointed out that section 4 of the Gene Technology 
(Licence Charges) Act 2000 (Commonwealth) does not authorise the levying of a tax 
by regulation. It would be interpreted in a way that precluded a charge amounting to a 
tax. If it had authorised the levying of a tax, it would have drawn an adverse comment 
from the Senate Scrutiny of Bills Committee. 
 
5. In the end, the Committee adheres to its view that clause 72A raises a significant 
issue of principle that should be considered by the Assembly. 
 
REGULATORY IMPACT STATEMENTS 
 
A Regulation Impact Statement has been provided in relation to the Second-hand 
Dealers Regulations 2002. The Committee has reviewed this statement and has no 
comment to make. 
 
INTERSTATE AGREEMENTS 
 
There is no matter for comment in this report. 
 
 
 
 
Bill Stefaniak MLA 
Chair 
 
16 May 2002 
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