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INQUIRY INTO THE FEASIBILITY'OF ESTABLISHING
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inquiry into the feasibility of establishing the position of Officer of the Parliament as
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. Commissioner and other statutory. office holders.
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Yours sincerely

BERNARD WRIGHT
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SUBMISSION FROM THE DEPARTMENT OF THE HOUSE OF REPRESENTATIVES

Background -

- At the Commonwealth level the use of the term “Officer of the Parliament”, for other than
employees of the parliamentary departments, has to date been confined to the -
_-Auditor-General. However, in July 2011 the Government formally agreed to a
_recommendation by a Joint Select Committee that a Parliamentary Budget Officer should
also be established as an Ofﬁcer of the Parliament.

Several jurisdictions apply the term “Officer of the Parliament” or “Independent Officer of
the Parliament” to a wider range of positions, including (in particular) the Ombudsman and
the Electoral Commissioner, as is being contemplated by the Committee. A useful summary
of Officers of Parliament in Australian jurisdictions is provided in the Victorian Public
Accounts and Estimates Committee’s (PAEC’s) 2006 Report on a Legislative Framework For
Independent Officers ofParl}iamen't.i In terms of national Parliaments:

e in New Zealand Officers of the Parliament include the Controller and Auditor-General
(and the Deputy Controller and Auditor-General), the Ombudsman, and a Parliamentary
Commissioner for the Environment. The NZ House of Representatives has established a .
dedicated Officers of Parliament Committee, chaired by the Speaker, to consider
proposals for the creation of Officers of Parliament, to recommend persons for
appointment to those positions (and appointment of auditors to the relevant offices), to
make recommendatlons to Parliament on thelr budgets, and to develop or review codes
of practxce

e in the United Kingdom the Auditor-General is an Officer of the House of Commons. The
Chairman of the Electoral Commission (established by Parliament as a body independent
of Government) and the other Electoral Commissioners are appointed by the Queen,
following an Address from the House of Commons. The Parliamentary Commissioner for
Administration (the Ombudsman) i is “accorded the privileges of an officer of the House
of Commons”; and -

e in Canada the Chief Electoral Officer, the Auditor-General, the Commissioner of Official
Languages, the Access to Information Commissioner and the Privacy Commissioner are
~ designated as Officers of Parliament, with their annual reports and any special
investigative reports transmitted to the Speaker for tabling in the House."

Definition of “Officer of the Parliament”

The concept of Officers of Parliament, as applied to officers who are not employees of
parliamentary departments, has its origins in the United Kingdom" and has emerged in a
number of other Westminster-style Parliaments. For its part the Australian Parliament has
. not sought to define what an “Officer of the Parliament” is, or what criteria should apply to
the appointment of persons as foice'rs of the Parliament. However, some common ‘
characteristics generally apply across jurisdictions: ' '
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e those positions appointed as Officers of the Parllament in particular Auditors-General
— typically support the Parliament in scrutinising the performance of the exécutive and
its agencies and, in some cases, “protect the rights of individuals in relation to
government information and free and fair elections”; v

e Officers of Parliament are typically established through dedicated legislation providing a
high level of independence from executive and. parllamentary direction in the
performance of their functions; 4

e the Parliament will often seek a role, usually through a relevant commlttee, in maklng
recommendatlons on budgets of Officers of Parliament;

e the Parliament will often either recommend or formally approve the executive’s
recommendation of, persons to fill the relevant posmons i

e an Officer of Parliament is usually required to report fmdmgs’ to Parliament; and -

o there is frequently a formal relationship with a relevant parliamentary committee, such
as the Public Accounts Committee or equlvalent or, in New Zealand, the Officers of .
4Parl|ament Commrttee

In 1989 the New Zealand Parliament’s Finance and Expenditure Committee set out the
following five criteria to consider when the creation of an Officer of Parliament was
contemplated: '

e an Officer of the Parliament must only be created to provide a check on the arbitrary use
of power by the executive; '

e an Officer of the Parliament must only discharge functrons whlch the House |tself if |t SO
wished, mlght carry out; : . :

~e an Officer of Parllament should be created only rarely;.

e the House should, from time to time, review the appropriateness of each Officer of
Parliament’s status as an Officer of Parliament; and . :

e each Offlcer of Parliament should be created in separate legislation prunapally devoted
‘to that position. v

A subsequent inquiry found that an ofﬂcnal W|th an advocacy role should not be an Offlcer of
Parllament because

...an offlcer of Parliament must be seen to act impartially so as to retain the integrity .
and confidence of the whole House, The ability of an officer of the Parliament to
take a position on a matter of public controversy is thus necessarily inhibited. It was
also considered inappropriate for an officer of the Parliament to exercise executive

. responsibility and so become involved in the development of policies and services
provided by the Government or for officer-of-the-Parliament status to be accorded
where the official’s functions were confined to providing informational and related
educational activities. it ‘ ' :
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Jn the Australian context the most comprehehsive recent consideration of the concept of
“Officer of Parliament” is the Victorian PAEC’s 2006 report. Amongst other . :
recommendatrons the Committee recommended principles for appointing further Officers
‘of the Parliament (in addition to the Auditor-General, the Ombudsman and the Electoral -
Commissioner) similar to those which had been adopted in New Zealand. % While this

" matter has not been formally considered by the Australian House of Representatives, the
principles set out in New Zealand and Victoria seem reasonable. '

~ The Victorian committee also considered claims that the status of “Officer of the
Parliament” should be extended to other statutory officers, such as the Privacy
Commissioner; the Director of Public Prosecutions, the Surveyor-General and the Building
- Commissioner, but ultimately decided against making such a recommendation:

...the Committee considers the categorisation of officers of Parliament depends on

. whether the functions and responsibilities of a particular office-holder are primarily .
directed to serving the interests of Parliament rather than the executive government.
in other words, are the functlons and responsibilities of an office-holder concerned

) w:th mdependent review or scrutmy of the rmplementatlon of executive government
pollcy on behalf of Parliament, or do they constitute, even with a clear and vital
independent status, an inherent element of the pollcy framework of the government or
have a judicial role. The Committee’s review identified that a number of the ' '
aforementioned officers had roles which weré predominantly regulatory, judicial,
advrsory or involve advocacy. The Committee considers that these officers do not meet

" the core criteria for cIassn‘rcatron as an officer of the Parllament ' '

" Inthe event that the ACT Legislative Assemb'ly did decide to institute a system of Officers of
the Parliament it may wish to consider.the implications, if any, in terms of parliamentary
approval of appointment and dismissal of the relevant positions, parliamentary approval of
budgets, the information- gathermg powers of the Officers of the Parliament, and the
mteractron between those Officers and Assembly committees. Some background on these
issues with respect to the Commonwealth Audrtor General follows.

Commonwealth Auditor-GeneraI

The Commonwealth Auditor-General is formally recognised as an Independent Officer of the
Parliament (ss 8(1) of the Auditor-General Act 1997). This change to the Auditor-General’s
status was made in 1997 when a suite of new legislation, including the Audltor-GeneraIAct
replaced the former Audlt Act 1901..

The new Auditor-General Act reﬂected many of the recommendations made by the Joint

~ Committee of Public Accounts (JCPA) in its 1996 Report 346: Guarding the Independence of
the Aud/tor—General In recommending that the Auditor- General be declared an

- Independent Ofﬁcer of the Parliament, the Commlttee explamed that:

The title, ’lndepehdent Officer of the Parliam'ent symbolises the role and status that

the office of Auditor-General would have if the recommendatlons in this report were
to be adopted
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s the Audrtor—General’s audit mdependence from both the Executive and the
. Parliament will be guaranteed in Ieglslatlon,
» the Auditor-General will have an absolute mandate to report to the Parliament
' on the operatlons of Commonwealth entltles, to assist the Parhament to hold
the Executive to account;
e Parliament, through its Audit Committee, will approve the appomtment of the
‘ Auditor-General;
‘e Parhament through its Audit Committee, will momtor the performance of audit
" functions; : e
e Parliament, through its Audit Commlttee, will be mvolved in the resourcmg of.
" audit functions; and
o Parliament, through its Audit Committee, will monitor Executlve influence over
_ the Audltor—GeneraI :

The Committee believes that the symbolism of the title, ‘Independent Officer of the
Parliament’, is important. The title states the proper role of the office of
Auditor-General for Australia, setting clear parameters of proper conduct for the
Executive and the Parliament in their dealings with the Auditor-General. The
Committee considers that the symbolism of the title,.‘Independent Officer of the
Parliament’ could well have a more immediate impact on the functional independence
of the Auditor-General than the particular operative prowsmns designed to guard that
independence. : :

The Committee considers it essential for the Auditor-General Bill to incorporate a

statutory guarantee of absolute audit independence for the Auditor-General, to put

beyond doubt the Auditor-General’s freedom from dlrectlon by the Executrve or the
’ Parhament in the performance of audit functlons S :

The Auditor-General Act 1997 also stipulates that the Auditor-General’s powers etc are-only
" as specified in the Act and other legislation, and “there are no implied functions, powers,
rights, immunities or obligations arising from the Audltor—General being an mdependent
offlcer of the Parliament”.-

- While thls perhaps renders the Audltor-General's classification as an Ofﬂcer of the
Parliament purely symbolic, that symbolism is important for the reasons outlined by the

- JCPAin 1996. It makes plain the important principle that the Auditor-General’s primary

client is the Parliament, not the executive, and provides a philosophical basis for key aspects

of the Auditor-General’s powers and his relationship.with the Parliament, principally

through the Joint Committee of Public Accounts and Audit (JCPAA).

Parliamentary involvement in appointment

The Auditor-General Act 1997 provides that the Audit Minister, when nominating a new
Auditor-General, must not recommend an appointment.to the Governor-General unless'the
proposed recommendation has first been approved by the JCPAA on behalf of the

Parliament.

The Committee’s Act™ in turn provides that within 14.days of receipt of the nomination, it
must either: approve or reject the nomination by absolute majority; or seek an extension of -
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time of 30 days. Failure to reach a deoision-within that period shall be taken to be approval
of the nomination. ' : ,

. The Committee went through the first such approval process in 2005, unanimously '
endorsing the appointment of the current Auditor-General Mr lan McPhee PSM. The
Auditor-General is appointed for a non-renewable 10-year term and may only be removed
from office on limited grounds including bankruptcy or (subject to an address by each House
of the Parliament presented to the Governor-General) misbehaviour or phySIcaI or mental’
incapacity. : C

We note similar pa'rliamentary involvement in the appointment of Auditors-General in other
jurisdictions, with variations — for example, the Chair of the Queensland Parliament’s PAC
served on the most recent panel for the appointment of that State’s Auditor-General (as
distinct from the Commonwealth model, where the process for selecting the
Auditor-General is administered by the executive and the JCPAA's role is limited to either
approving or rejecting the nomination) and, as prewously mentioned, the New Zealand
~Parliament has a dedicated committee charged with recommending the appointment of
that country’s Offlcers of Parhament ‘including overseemg the selection process. i

Parliamehtary scrutin y of the Auditor-Gen eral’s budget

. At the Commonwealth level, the Australian National Audit Office (ANAO) is the only agency
external to the parllamentary departments where the Parliament, through.its committees,
has a formal role in making recommendations on the level of appropnatlon reflecting the

~ Auditor-General’s status as an Independent Officer of the Parliament.

As with other public sector agencies, the ANAO is funded each year through the federal
budget process. However, the JCPAA’s Act-allows it to consider and make recommendations
to the Parliament on the draft budget estimates of the ANAO. In support of this process the
‘Auditor-General Act empowers the Auditor-General to disclose to the JCPAA, before the
federal budget, the draft estimates for the ANAO. The Committee then has the information
it requires to make formal repreSentatlons to Government on behalf of the ANAOif .
necessary

- Immediately before the federal budget is delivered to the Parliament, the Auditor-General-
 briefs the Committee on his funding allocation for that year. The Committee Chair then
makes a statement to the House, on budget day and in advance of the introduction of the
appropriation bills, on whether the Committee beheves the ANAO has been g|ven sufﬂcuent
funding to carry out its functnons :

This power is intended to discourage governments from trying to influence the t
Auditor-General by unduly restricting his funding, and is reinforced behind the scenes by the-
Committee having the mformatlon needed to engage government during the budget ‘
process. : ~
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' "Parliamentary. committees in otherjurisdictions play a similar role in recommending the’
approprtatlon for the Auditor- General in some cases with still greater autonomy from the
. exectitive. For example

e inthe Unlted ngdom a Pubhc Accounts Commission, comprrsmg the Chalrman of the
Commlttee of Public Accounts, the Leader of the House of Commons, and seven other
‘ Members of the House of Commons lays before the House the estimate of the expenses

- of the National Audit Office, in addition to appomtlng an accounting officer and auditor - '

for the National Audit Offlce,"“’ and

. e New Zealand’s Public Finance'Act 1989 provides for funding for the Controller and

4 Auditor-General, the Ombudsman, and the Parliamentary Commrssxonerfor the

~* Environment to be subject to speual pre-budget approval by Parliament through the
Officers of Parliament Comm|ttee The Committee receives submissions from each
officer, examines these submissions “in conjunction with advice from. Treasury” and
reaches a decision on the funding required for the officers to’ carry outthe duties -
required of them. xi :

" Other parliamentary engagement

The JCPAA on behalf of the Parliament, engages the work of the Audltor—GeneraI in other
_respects: ' :

' K " the Committee is required to advise the Auditor-General of the annual audit priorities of
the Parliament (in practice, through a process of consultation with other parliarnentary
committees). The audit priorities are referred to the Auditor-General for his '
consideration in preparing his work program for the following financial year (while the
Auditor-General may reject the audit priorities, section 10 of the Auditor-General Act.
requires that he “have regard” to those prlorltles in performmg his functrons) it

e the Audxtor-GeneraI is requ1red to table audit reports in both House of the Parliament as

" soon as practicable after the completion of an audit. The reports are forwarded to the '
Presiding Officers for presentation to each House, reflecting the Auditor-General’s
position as an officer responsible to the Parliament, rather than to the Government.
The JCPAA, in turh, is required under its Act-to examme all reports of the
Auditor-General tabled in Parhament and

XVIII

3 the Committee approves any nommatlon for the position of Independent Audltor (a
person appointed from the private sector on.a part-tlme basis to serve as external
' ‘auditor to the ANAO) :

Parliamentary Budget Office

As part of the negotiations between the major parties and independent members following
the 2010 federal election; it was agreed to establish a Parliamentary Budget Office (PBO) '
.“.to provide independent costings, fiscal analysis and research to all members of A
parliament, especially non-government members”, with the structure, resourcing and

protocols for the Office to be subject to consideration by a committee of the Parliament.™
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- A Joint Select Committee on the Parliamentary Budget Office was established to consider
. the proposal, and reported in March 2011. The Committee unanimously recommended that
the position of Parhamentary Budget Officer be established as an Independent Officer of the
Parliament through dedicated legislation “...to mform the Parliament by providing
-independent, non-partisan and policy neutral analysns on the full Budget cycle, fiscal policy
and the financial implications of proposals"‘

The majority of proponents for a PBO strongly supported establishing, through
dedicated legislation, the office of the Parliamentary Budget Officer as an mdependent
ofﬂcer of the Parliament, similar to the Auditor-General. :

‘ ...establishing the independence of the Parliamentary Budget Officer and their PBO
through legislation would provide for an indisputable clarity of purpose and function for
the PBO and establish the powers of the PBO in regard to information collection and
publishing of mformetlon More broadly, this approach would serve to strengthen the
objectivity and. credlblhty of the office of Parliamentary Budget Ofﬁcer as well as

" enhance transparency of PBO operations.

Ensuring independence of the ofﬁce through dedicated legislation would allow the
Parliamentary Budget Officer to have contro! in setting the PBO’s work program
according to the allocated funding level and freedom in contracting-in the additional
expertise, if required.™ :

" The Committee also recommended:

"~ e that the JCPAA be the Committee tasked with parliamentary.oversight of the PBO, in a
" manner similar to the relationship with the Auditor-General, including consultation on
the PBO’s work program and oversight of the draft budget estlmates for the Office;

e that the arrangements for appointment; dlsmlssal and remuneratlon of the
Auditor-General as far as'possible be applied to the Parliamentary Budget Officer, except
that the Parliamentary Budget Officer would be appointed for a renewable four-year
term; ' - ‘

e thatthe PBO's powers ta access to government information be clarified (through the
~ development of MOUs with the Departments of Treasury and Finance in the first
instance); and

o that the work of the PBO be made public wherever possible.®

[n August 2011 the Government corifirmed its agreement to the Committee’s .
recommendations, including the recommendation that the Parliamentary Budget Officer be
established as an Independent Officer of the Parliament, having previously announced
funding in the 2011-12 budget of $29.4 million over four years to estabhsh the PBO
Legislationto glve effect to the PBO is still to be introduced.
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The Commonwealth Ombudsman and Electoral Commissioner

* Unlike in some otherjurisdi'ctions the Commonwealth Ombudsman and Electoral

- ~ Commiissioner are not presently defined as Officers of the Parliament, although they share

some features consistent with Officers of the Parliament. For example, both positions are
‘established under dedicated legislation and enjoy a high level of autonomy from the
‘executive in the conduct of their duties; dismissal of the Ombudsman can only be triggered
by an address from both Houses of Parliament; and in the case of the Electoral ‘
Commissioner there is an ongoing relationship with a parllamentary committee, the Jomt
Standmg Commlttee on Electoral Matters. :

However, in neither case does the Australian Parliament have:

e -the capacity to make .or approve, a recommendation for appointment to the position;

e acommittee tasked with making recommendatlons to the Parllament about their
budget; or : :

e any formal role in consultation on proposed work programs, etc,
In these respects the positions of Ombudsman and Electoral Commissioner are, at the

Commonwealth level, distinct from the Auditor-General and the proposed Parliamentary
Budget Ofﬁcer as Officers of the Parhament

: Victorian Public Accounts and Estimates Committee (PAEC), Report on a Legislative Framework for

" . Independent Officers of the Parliament, 2006, pp.45-65.
See the Committee’s website at http://www.parliament.nz/en- -
NZ/PB/SC/Details/OfficersParl/0/e/5/00DBHOH BBSC SCOP_1-Business- before-the-Officers- of—

- Parliament-Committee.htm. See also David McGese, . Parllamentary Practice in New Zealand, 3™ edn, )
2005, pp. 71-73. '

. Erskine May, Parliamentary Practice, 23" 4 edn, 2004, pp. 246- 247

v Robert Marleau and Camile Montpetit, House of Commons Procedure and Practice, 2000, p 375,
Y Oonagh Gay, Offlcers of Parliament — A Comparative Perspective, House of Commons Library Research
Paper 03/77, 2003, A

v . PAEC, p. 8.

Y. See McGeg, p. 70.

W McGee, p. 71.

X ' PAEC,p.85.

* - PAEC,p.8.

. Joint Committee of Public Accounts, Report 346: Guard/ng the Independence of the Auditor-General,
: 1996, pp. 60-61. :

i The Public Accouhts and Audit Committee Act 1951 (s. 8A).

W McGee, pp. 72-73. -

w7 May, p. 246.

b McGee, p. 103 and pp. 474-475. - ,

i  See, for example, the Committee’s report Alterations to the 2010/11 appropnat/ons for Vote Audit,

Vote Ombudsmen, and Vote Parliamentary Commissioner for the Environment and 2011/12 draft
budgets for the Office of the Controller and'Auditor-General, the Office of the Ombudsmen, and the
Office of the Parliamentary Commissioner for the Environment, March 2011
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i A similar process is followed in several otherjurlsdxctlons

Xl fan Harris (ed), House of Representatives Practice, 5™ edn, 2005, p. 172.

X “Agreement For a Better Parliament”, September 2010, Clause 16.1.

’“ Joint Select Committee on the Parhamentary Budget Office, Inquiry Into the Proposed Parllamentary
Budget Office, 2011, p. 75 and p. 80.

X JSCPBO, pp. 75-83.
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