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TERMS OF REFERENCE 

 
 The Standing Committee on Legal Affairs (when performing the duties of a 

scrutiny of bills and subordinate legislation committee) shall: 
 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.

 
Human Rights Act 2004 

 
Under section 38 of the Human Rights Act, this Committee must report to 
the Legislative Assembly about human rights issues raised by bills 
presented to the Assembly. 
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS: 
 
Bills—No Comment 
 
The Committee has examined the following Bills and offers no comment on them: 
 

JUSTICE AND COMMUNITY SAFETY LEGISLATION AMENDMENT BILL 2005 
(NO 3) 

 
This Bill would amend a number of Acts and regulations administered by the ACT Department 
of Justice and Community Safety. The amendments are of a minor or technical nature. 
 

STATUTE LAW AMENDMENT BILL 2005 (NO 2) 
 
This Bill would amend a number of Acts and regulations for statute law revision purposes only. 
 
The Committee has examined the following Bills and offers these comments on them. 
 
 
Bills—Comment 
 
The Committee has examined the following Bills and offers these comments on them: 
 

ADMINISTRATION (INTERSTATE AGREEMENTS) REPEAL BILL 2005 
 
This Bill would amend and repeal the Administration (Interstate Agreements) Act 1997. 
 
Comment 
 
The object of this Act is to oblige Ministers to inform relevant Assembly committees of the 
state of proposals for legislation resulting from the participation of the Territory in the various 
forums in which are forged agreements between the governments of the Commonwealth, the 
States and the Territories of the Commonwealth.  
 
This Committee is (or should be) informed in order that it might comment on proposals for 
legislation against its terms of reference. It may assist the Assembly to say that, in practice, this 
has occurred very rarely. While the Committee has received general information that some 
agreement is under discussion, there has only been one occasion on which the Committee has 
had the opportunity to evaluate a proposal for legislation in the way it evaluates proposed 
Territory laws against its terms of reference. 
 
This comment does not suggest that any Territory Minister has withheld a proposal for 
legislation which implements an “interstate agreement”. 
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GUARDIANSHIP AND MANAGEMENT OF PROPERTY AMENDMENT BILL 2005 
 
This Bill would amend the Guardianship and Management of Property Act 1991, largely to 
permit the Guardianship and Management of Property Tribunal to appoint a person to manage 
the property of a missing person. 
 
Report under section 38 of the Human Rights Act 2004  
Has there been a trespass on personal rights and liberties? 
 
The right to protection of property 
 
Is the conferment on a manager of a power to make decisions concerning the property of a 
missing person compatible with the latter’s right to property? 
 
(a) The notion of as right to property in Territory law 
 
The Human Rights Act 2004 does not state a right to property. Nevertheless, this right is 
recognised in Article 17 of the foundation document of the international human rights 
framework – the Universal Declaration of Human Rights: 
 

Article 17 
1. Everyone has the right to own property alone as well as in association with others. 

2. No one shall be arbitrarily deprived of his property. 
 
In addition, our legal and constitutional tradition attaches great significance to the right to 
property. In one case, a judge observed that: 
 

there is a wealth of authority establishing that there is a common law right recognised in this 
country protecting citizens from invasions of their private rights to property and possessions. 
Indeed, the whole history of the law is fundamentally based on the law of trespass and the 
protection of citizens from interference by unlawful seizure or removal of that citizen's 
property by force or without the consent [of] the citizen: (see Police v Carbone (Supreme 
Court of South Australia, 26 March 1997). 

 
Some aspects of a right to property have a higher status in the law of the Territory. Under 
paragraph 23(1)(a) of the Australian Capital Territory (Self-Government) Act 1988 "the 
Assembly has no power to make laws with respect to: (a) the acquisition of property otherwise 
than on just terms; …". This right is, however, narrower than the broader right to property 
stated in Article 17 of the Universal Declaration of Human Rights. 
 
(b) Does the Bill unduly trespass on the right to property? 
 
Turning now to the Bill, in substance it would permit the Guardianship and Management of 
Property Tribunal to appoint a manager to manage the property of a missing person where: 
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• the application for appointment is made by a person of a kind specified in the Act – to 
the general effect that the applicant must have an interest in the appointment); 

• the tribunal is satisfied that the person is missing; and 

• the tribunal is satisfied that “there is, or is likely to be, a need for a decision in relation 
to the person’s financial matters or property”. 

 
The “decision-making principles” stated in section 6 of the Act (which are designed to protect 
the interests of the person “with impaired decision-making ability”) would apply. The Act 
states that a person has “impaired decision-making ability” “if the person’s decision-making 
ability is impaired because of a physical, mental, psychological or intellectual condition or 
state, whether or not the condition or state is a diagnosable illness”. 
 
The principle underlying the Act reflected in section 6 is generally accepted and the rights issue 
comes down to assessing whether that principle applies where the person is “missing”. The 
issue for the Assembly is whether the circumstance that a person is missing warrants the 
appointment of a manager. 
 
The Committee draws attention to a possible problem in the way proposed paragraph 
8AA(2)(a) is drafted. It provides: 
 

(2) The tribunal may be satisfied that a person is a missing person only if satisfied that – 

  (a) it is not known whether the person is alive; … . 
 
The question arises – not known by whom? If taken to mean – “not known by any person” – it 
would be very difficult to prove that there was nobody in the whole world who had knowledge 
that the relevant person was “missing”.  
 
The Committee draws these matters to the attention of the Assembly. 
 

HEALTH RECORDS (PRIVACY AND ACCESS) AMENDMENT BILL 2005 (NO 2) 
 
This Bill would amend the Health Records (Privacy and Access) Act 1997 to address concerns 
about the practical operation of the Act and to maintain consistency with the National Health 
Privacy Code. Some provisions concern access by a member of the family of a person to the 
latter’s health records. 
 
Report under section 38 of the Human Rights Act 2004  
Has there been a trespass on personal rights and liberties? 
 
The objects of the Act are stated in section 3: 
 

The objects of this Act are— 

(a) to provide for privacy rights in relation to personal health information; and 

(b) to provide for the integrity of records containing personal health information; and 
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(c) to provide for access to personal health information contained in health records; and 

(d) to provide for a consumer to receive an explanation of the consumer’s personal health 
information; and 

(e) to encourage agreement, concerning the exercise of a right or performance of an 
obligation under this Act, between the persons concerned. 

 
The provisions of the Act operate on “personal health information” contained in a “health 
record”. 
 
It may thus be seen that the Act promotes the protection of privacy, a right stated in the Human 
Rights Act 2004, section 12: 
 

12 Privacy and reputation 
Everyone has the right— 

(a) not to have his or her privacy, family, home or correspondence interfered with 
unlawfully or arbitrarily; and 

(b) not to have his or her reputation unlawfully attacked. 
 

Of course, a law may derogate from this right in circumstances stated in HRA section 28: 
 
28 Human rights may be limited 
 
Human rights may be subject only to reasonable limits set by Territory laws that can be 
demonstrably justified in a free and democratic society. 

 
The principal vehicle for carrying out the objects of the Act is the statement – currently found 
in section 5 – of a number of “Privacy Principles”. (By clause 5 of the Bill, this statement 
would be moved to Schedule 1.) Thus, the Committee suggests that careful attention should be 
given to any proposed amendment to these “Privacy Principles” with a view to assessing 
whether it derogates from the privacy interest of a person whose “personal health information” 
is the subject of a “health record”.  
 
Proposed amendment to Principle 4 (see clause 5) 
 
Principle 4 governs the topic of “Storage and security of personal health information”. By 
clause 5 of the Bill, the current statement would be repealed and replaced by a more elaborate 
and extensive statement contained in three separate provisions – being Principles 4.1, 4.2, and 
4.3. What is now contained in Principle 4 is replicated in 4.1 sections 1 and 2.  
 
Proposed Principle 4.1 sections 2 and 3 provide that a record must not be destroyed unless (a) 
that is “required or allowed under a law of the Territory”, or, (b) destruction is not prohibited 
under law but in this circumstance only after the passage of at least 7 years. 
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Proposed Principle 4.2 requires that a “record keeper must keep a register of records that have 
been destroyed or transferred to another entity”. 
 
Proposed Principle 4.3 section 1 makes it clear that information may be kept “if it is needed for 
the purpose for which it was collected, or another purpose allowed under a law of the Territory, 
even if its destruction is allowed under principle 4.1”. Proposed Principle 4.3 section 2 states: 
 

An entity other than a health service provider must take reasonable steps to destroy, or 
permanently deidentify, health information if it is no longer needed for the purpose for 
which it was collected or for any other purpose allowed under a law of the Territory. 

 
The issue is whether these additions to Principle 4 enhance or detract from the protection of the 
privacy of the person whose affairs are the subject of the relevant health information. Given 
that the Act does not prohibit destruction of records, the creation of a regime to govern 
destruction would appear to enhance privacy protection. 
 
Proposed amendment to Principle 6 (see clause 6) 
 
Principle 6 governs the topic of “Access to health records by persons other than the consumer”. 
Clause 6 would substitute Principle 6 with a new statement of the Principle. 
 
Proposed Principle 6, sections 1 and 2 restate the current content of Principle 6 and call for no 
comment. They permit access to the personal health information of a person by others who 
need that information to provide, or to manage the provision of a health service to the person. 
Proposed Principle 6, section 4 restates the current content of Principle 6, section 3. 
 
What is new is what is proposed as Principle 6, section 3. As stated in the Explanatory 
Statement, its effect would be “to allow a treating health service provider to disclose personal 
health information about a consumer if the disclosure is made for compassionate reasons and 
the disclosure would be reasonably expected by the consumer and is not contrary to any wishes 
previously expressed by the consumer. These changes will not impinge upon the consumers 
right to confidential treatment of health information as provided for in subsection 17(3) of the 
Act.” 
 
It needs to be noted that subsection 17(1) of the Act states: 
 

(1) A record keeper shall not give access to a health record or part of a health record if, 
under this section, the health record or part of the record is subject to confidentiality. 

 
Subsection 17(3) then provides a means for the consumer to ensure that a particular health 
record is “subject to confidentiality”. 
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The issue is whether proposed Principle 6, section 3 enhances or detracts from the protection of 
the privacy of the “consumer” – being a person whose affairs are the subject of the relevant 
health information. Given that disclosure is permitted only where it would be reasonably 
expected by the consumer, is not contrary to any wishes previously expressed by the consumer, 
and that subsection 17 continues to apply, the proposed change would not appear to detract 
from privacy protection to any degree that would amount to an incompatibility with HRA 
section 12, whether or not it would be necessary to invoke HRA section 28. 
 
Proposed amendment to Principle 10 (see clause 7) 
 
Principle 10 governs the topic of “Limits on disclosure of personal health information”. 
Section 1 of Principle 10 states a governing principle against disclosure in these terms: “a 
record keeper who has possession or control of a health record shall not disclose the 
information to a person or agency (other than the consumer)”, and then allows for a number of 
exceptions. Those exceptions stated in section 1 (and the principle against disclosure) are 
restated in proposed Principle 10, sections 1 (which states the governing principle) and 2 
(which states the exceptions). 
 
Proposed Principle 10, sections 3 and 8 are new. Their effect is stated in the Explanatory 
Statement: “[to allow] for identifiable data to be disclosed for research purposes under 
controlled circumstances”. The notion of “identifiable data” refers to personal health 
information which identifies the relevant person. 
 
It should be noted that disclosure 
 
• may, “for the purpose of research or the compilation or analysis of statistics”, be made to 

any entity (noting that such an entity need not have any particular status); and 
 
• may be disclosed where “it is impracticable to seek the consumer’s consent before disclosure”. 
 
Offsetting the width of the circumstances in which disclosure is permitted are safeguards on the 
disclosure and use of the information by the entity that obtains the information. In general, the 
information should be protected in the same way as a record keeper under the Act must protect 
information, and the entity “must not use or disclose the information for a purpose other than the 
purpose for which the information was given to the entity” (see Proposed Principle 10, section 8). 
 
The issue is whether Principle 10, sections 3 and 8 detract from the protection of the privacy of 
the subject of the relevant health information in a way that is incompatible with HRA section 
12, having regard to HRA section 28. Disclosure is hedged with protections to the person, but 
the Committee draws attention to the facts that disclosure may be made to any entity – that 
is, it need not be to a body that has any demonstrable capacity for the research of the kind 
contemplated; that it need be demonstrated only that obtaining the consumer’s consent is 
only “impracticable” (compare to Principle 10, section 4 – below); and that there need be no 
demonstration that the entity has internal procedures – such as an ethics committee – 
which might be a means for oversight of the use of the information. 
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Proposed Principle 10, sections 4 (concerning a record keeper) and 10 (concerning a treating 
health service provider) are new. Their effect is stated in the Explanatory Statement: “[to 
allow] disclosure to a carer where access is necessary for them to carry out their functions as 
carers safely and effectively”. The circumstances where this may occur are: 
 

(a) the consumer cannot give or withhold consent to the disclosure, whether or not 
because the consumer is a young person or legally incompetent person; and 

(b) in the record keeper’s opinion, the disclosure is necessary to enable the carer to safely 
and effectively provide appropriate services to, or care for, the consumer. 

 
In addition, Proposed Principle 10, section 8 (see above) applies. 
 
The issue is whether Principle 10, sections 4 and 10 detract from the protection of the privacy 
of the subject of the relevant health information in a way that is incompatible with HRA section 
12, having regard to HRA section 28. The Committee notes that disclosure can occur only 
where “consumer cannot give or withhold consent”, and the record-keeper must focus on the 
personal circumstances of the person. In these circumstances, it is easier to come to the view 
that the proposed change would not appear to detract from privacy protection to any degree that 
would amount to an incompatibility with HRA section 12, whether or not it would be necessary 
to invoke HRA section 28. 
 
Proposed Principle 10, section 7 stipulates how a consumer must give consent to disclosure for 
the purposes of Principle 10, section 2(c) – which consent will displace the governing principle 
against disclosure in Principle 10, section 1. 
 
Proposed Principle 10, section 7 enhances privacy protection and is clearly not objectionable in 
terms of HRA section 12. 
 
Proposed Principle 10, section 11 is new. Its effect is stated in the Explanatory Statement: “to 
allow an immediate family member access for compassionate reasons to personal health 
information of a consumer in situations where such disclosure would have been expected by the 
consumer and are not contrary to any wishes expressed by the consumer”. 
 
The issue is whether Principle 10, section 11 detracts from the protection of the privacy of the 
subject of the relevant health information in a way that is incompatible with HRA section 12, 
having regard to HRA section 28. The Committee notes that disclosure can occur only where 
“consumer cannot give or withhold consent”. Furthermore, the record-keeper must assess 
whether the consumer would have expected that the information be disclosed, and disclosure is 
only justified where there are compassionate reasons to make the disclosure. In these 
circumstances, it is easier to come to the view that the proposed change would not appear to 
detract from privacy protection to any degree that would amount to an incompatibility with 
HRA section 12, whether or not it would be necessary to invoke HRA section 28. 
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Comment on the Explanatory Statement 
 
Clause 12 of the Bill does much more than substitute a new version of section 13. It would also 
add sections 13A to 13D. The Committee appreciates that these provisions break up existing 
section 13 and restate its effect in a number of sections which, in the end, will probably make it 
easier to understand and administer the Act. The Committee recommends that consideration be 
given to amending the Explanatory Statement to draw attention to sections 13A to 13D and 
their general effect. 
 
A similar point may be made concerning the substitution of section 16 with proposed sections 
16, and 16A to 16D. 
 
 
SUBORDINATE LEGISLATION: 
 
Disallowable Instruments—No Comment 
 
The Committee has examined the following disallowable instruments and offers no comment 
on them: 
 
Disallowable Instrument DI2005-202 being the Radiation (Council) Appointment 2005 
(No 2) made under section 8(2) of the Radiation Act 1983 appoints a specified person as a 
member of the Radiation Council of the ACT.  

Disallowable Instrument DI2005-203 being the Public Sector Management Amendment 
Standard 2005 (No. 8) made under section 251 of the Public Sector Management Act 1994 
amends the Management Standards.  

Disallowable Instrument DI2005-204 being the Public Place Names (Bruce) 
Determination 2005 (No. 2) made under section 3 of the Public Place Names Act 2989 
determines the names of new streets in the Division of Bruce.  

Disallowable Instrument DI2005-205 being the Financial Management (Public Liability 
Insurance) Guidelines 2005 made under section 67 of the Financial Management Act 1996 
standardises levels of public liability insurance cover to be levied on community groups 
and other third parties utilising or occupying ACT Government property and public 
spaces.  

Disallowable Instrument DI2005-207 being the Roads and Public Places (Removable 
Signs) Code of Practice 2005 made under section 12A of the Roads and Public Places Act 
1937 revokes DI2001-300 and approves the Code of Practice for the placement of 
movable signs in specified public places.  

Disallowable Instrument DI2005-208 being the Radiation (Fees) Determination 2005 (No. 
2) made under section 77 of the Radiation Act 1983 revokes DI2005-61 and determines 
fees for the purposes of the Act.  
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Disallowable Instrument DI2005-210 being the Nature Conservation (Threatened 
Ecological Communities and Species) Action Plan 2005 (No. 3) made under section 42 of 
the Nature Conservation Act 1980 specifies the Action Plan No. 30 for the Spotted-tailed 
Quoll (Dasyurus maculatus).  

Disallowable Instrument DI2005-211 being the Commissioner for the Environment 
(Reporting Period and Reporting Day) Determination 2005 (No. 1) made under 
subsection 19(5) of the Commissioner for the Environment Act 1993 specifies the reporting 
period for the next ACT State of the Environment Report.  

Disallowable Instrument DI2005-213 being the Public Place Names (Griffith) 
Determination 2005 (No. 2) made under section 3 of the Public Place Names Act 1989 
determines the name of a park in the Division of Griffith.  

Disallowable Instrument DI2005-214 being the Public Place Names (City) Determination 
2005 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the 
name of a new street in the Division of City.  

Disallowable Instrument DI2005-215 being the Australian Capital Tourism Corporation 
Appointment 2005 (No. 1) made under section 9 of the Australian Capital Tourism 
Corporation Act 1997 appoints a specified person as a member of the Australian Capital 
Tourism Corporation. 

Disallowable Instrument DI2005-216 being the Australian Capital Tourism Corporation 
Appointment 2005 (No. 2) made under section 9 of the Australian Capital Tourism 
Corporation Act 1997 appoints a specified person as a member of the Australian Capital 
Tourism Corporation.  

Disallowable Instrument DI2005-217 being the Domestic Violence (Prevention Council) 
Appointment 2005 (No. 2) made under section 6 of the Domestic Violence Agencies Act 
1986 appoints specified persons as members of the Domestic Violence Prevention 
Council.  

Disallowable Instrument DI2005-220 being the Public Health Notifiable Conditions 
Determination 2005 made under section 100 of the Public Health Act 1997 revokes 
DI1999-240 and determines specified diseases as notifiable conditions.  

Disallowable Instrument DI2005-221 being the Public Sector Management Amendment 
Standard 2005 (No. 9) made under section 251 of the Public Sector Management Act 1994 
amends the Management Standards.  

Disallowable Instrument DI2005-226 being the Education (Government Schools 
Education Council) Appointment 2005 (No. 3) made under subsection 57(1) of the 
Education Act 2004 appoints specified persons as community members of the 
Government Schools Education Council.  

Disallowable Instrument DI2005-227 being the Stock (Fees) Determination 2005 (No. 2) 
made under section 68 of the Stock Act 2005 revokes DI2005-179 and determines the fees 
payable for the purposes of the Act.  

Disallowable Instrument DI2005-228 being the Public Place Names (Kingston) 
Determination 2005 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the name of a new park in the Division of Kingston.  
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Disallowable Instrument DI2005-229 being the Road Transport (General) Nominal 
Defendant Appointment 2005 (No. 1) made under section 215 of the Road Transport 
(General) Act 1999 revokes DI2004-222 and appoints a specified person as the Nominal 
Defendant.  

Disallowable Instrument DI2005-230 being the National Exhibition Centre Trust 
Appointment 2005 (No. 2) made under section 8 of the National Exhibition Centre Trust Act 
1976 appoints a specified person as a member of the National Exhibition Centre Trust.  
 
 
Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers these 
comments on them: 
 
Is this a disallowable instrument? 

Disallowable Instrument DI2005-206 being the Territory Records (Advisory Council) 
Appointment 2005 (No. 1) made under section 44 of the Territory Records Act 2002 
revokes DI2003-59 and appoints specified persons as member of the Territory Records 
Advisory Council.  
Division 19.3.3 of the Legislation Act 2001 imposes certain requirements on the making of 
statutory appointments, including a requirement that such appointments be by disallowable 
instrument.  This requirement generally does not apply, however, to instruments appointing 
public servants to statutory positions (see paragraph 227(2)(a)).  It is for that reason that the 
Explanatory Statement to an instrument of appointment generally includes a statement 
indicating that the appointments contained in it are not public servant appointments.  The 
Committee notes that, while the Explanatory Statement to this instrument indicates that two 
appointments made at this time are public servant appointments and, as a result, are not 
included in the instrument, there is no statement to indicate that the remaining appointments 
are not public servant appointments.  While this may be inferred, the Committee would prefer 
to see this issue dealt with explicitly in the Explanatory Statement. 

The Committee notes that there is a typographical error in the second-last line of the 
Explanatory Statement. 

Minor drafting issue 

Disallowable Instrument DI2005-209 being the Health (Fees) Determination 2005 (No. 3) 
made under section 36 of the Health Act 1993 revokes DI2005-131 and determines fees for 
the purposes of the Act. 
The Schedule to this instrument sets out the fees that are determined by the instrument.  The 
Committee notes that column 1 of item B(b) of the Schedule refers to the "Commonwealth 
National Health Act 1953".  The Committee suggests that it would be more appropriate to refer 
to the "National Health Act 1953 (Cth)". 
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Is this a disallowable instrument? 

Disallowable Instrument DI2005-212 being the Mental Health (Treatment and Care) 
Official Visitor Appointment 2005 (No. 1) made under section 121 of the Mental Health 
(Treatment and Care) Act 1994 appoints a specified person as an official visitor.  

The Committee notes that Division 19.3.3 of the Legislation Act 2001 generally does not apply 
to instruments appointing public servants to statutory positions (see paragraph 227(2)(a)).  It is 
for that reason that the Explanatory Statement to an instrument of appointment generally 
includes a statement indicating that the appointments contained in it are not public servant 
appointments.  While the Committee notes that the Explanatory Statement to this instrument 
contains no such statement, the Committee also notes that paragraph 121(3)(a) of the Mental 
Health (Treatment and Care) Act 1994 provides that the Minister must not appoint a public 
servant as an official visitor.  This being so, this instrument must be a disallowable instrument 
(unless the person appointed is, in fact, a public servant, in which case the appointment is 
arguably invalid). 

Minor drafting issue 

Disallowable Instrument DI2005-218 being the Independent Competition and Regulatory 
Commission (Reference for Investigation) Determination 2005 (No. 1) made under 
section 15 of the Independent Competition and Regulatory Commission Act 1997 directs the 
Commission to conduct an investigation into the determination of retail prices for 
regulated services in electricity.  
The Committee notes that this instrument refers a matter to the Independent Competition and 
Regulatory Commission (Commission), under section 15 of the Independent Competition and 
Regulatory Commission Act 1997 (Act) and also determines the terms of reference for the 
referral, under section 16 of the Act.  The Committee notes that while, under subsection 16(3) 
of the Act, the written determination of the latter is a disallowable instrument, a determination 
in relation to the former is only a notifiable instrument (and is not even explicitly required to 
be in writing).  The mixing of a notifiable and a disallowable instrument does not affect the 
validity of this instrument, however. 

Is this a disallowable instrument? 

Disallowable Instrument DI2005-219 being the Children and Young People Official 
Visitor Appointment 2005 (No. 3) made under subsection 41(2) of the Children and Young 
People Act 1999 appoints specified persons as Official Visitors.  

The Committee notes that Division 19.3.3 of the Legislation Act 2001 generally does not apply 
to instruments appointing public servants to statutory positions (see paragraph 227(2)(a)).  It is 
for that reason that the Explanatory Statement to an instrument of appointment generally 
includes a statement indicating that the appointments contained in it are not public servant 
appointments.  The Committee notes that the Explanatory Statement to this instrument contains 
no such statement. 
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No Explanatory Statements 

Disallowable Instrument DI2005-223 being the Building (Fees) Determination 2005 (No. 
2) made under section 150 of the Building Act 2004 revokes DI2005-112 and determines 
fees for the purposes of the Act.  

Disallowable Instrument DI2005-224 being the Construction Occupations Licensing 
(Fees) Determination 2005 (No. 3) made under section 127 of the Construction Occupations 
(Licensing) Act 2004 revokes DI2005-115 and determines fees for the purposes of the Act. 

Disallowable Instrument DI2005-225 being the Water and Sewerage (Fees) 
Determination 2005 (No. 2) made under section 45 of the Water and Sewerage Act 2000 
revokes DI2005-120 and determines fees for the purposes of the Act. 
The Committee notes that none of these instruments is accompanied by an Explanatory 
Statement, nor do they give any indication of the size of any change in the fees that are 
determined.  While the latter is not a formal requirement, the Committee notes that it (and the 
Legislative Assembly) are better informed about the effect of an instrument determining fees if 
it contains information as to the size and the reasons for any increases in fees, or the reasons 
for the imposition of any new fees. 
 
 
Subordinate Law—No comment 
 
The Committee has examined the following subordinate law and offer no comment on it: 
 
Subordinate Law SL2005-19 being the Land (Planning and Environment) Amendment 
Regulation 2005 (No. 1) made under the Land (Planning and Environment) Act 1991 
amends the definition of "reticulated services" in the dictionary to include mobile 
telecommunications services.  

Subordinate Law SL2005-20 being the Heritage Amendment Regulation 2005 (No. 1) 
made under the Heritage Act 2004 provides for the protection of 1066 Aboriginal places 
by entry to the heritage register.  

Subordinate Law SL2005-21 being the Smoking (Prohibition in Enclosed Public Places) 
Regulation 2005 made under the Smoking (Prohibition in Enclosed Public Places) Act 2003 
defines the meaning of "enclosed" in relation to an "enclosed public place".  

Subordinate Law SL2005-22 being the Road Transport (Safety and Traffic Management) 
Amendment Regulation 2005 (No. 2) made under the Road Transport (General) Act 1999 
and the Road Transport (Safety and Traffic Management) Act 1999 permits the use of loading 
zones by taxis and allows for pre-paid and all day parking tickets to be used in multi-stay 
ticket parking areas.  

Subordinate Law SL2005-23 being the Fair Trading (Consumer Product standards) 
Amendment Regulation 2005 (No. 1) made under the Fair Trading (Consumer Affairs) Act 
1973 prescribes a consumer product safety standard for baby bath aids.  
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Subordinate Law SL2005-24 being the Magistrates Court (Dangerous Substances 
Infringement Notices) Amendment Regulation 2005 (No. 1) made under the Magistrates 
Court Act 1930 enables infringement notices to be issued for certain offences under the 
Dangerous Substances (Explosives) Regulation and the Dangerous Substances (General) 
Regulation.  

Subordinate Law SL2005-25 being the Water and Sewerage Amendment Regulation 
2005 (No. 2) made under the Water and Sewerage Act 2000 amends the Water and 
Sewerage Regulation 2001.  

Subordinate Law SL2005-26 being the Supreme Court Amendment Rules 2005 (No. 1) 
made under the Court Procedures Act 2004 detail the reasons for an application relating to 
the dismissal of an appeal by a single judge  of the Court of Appeal and extend the 
jurisdiction and power of the Court which may be exercised by a single judge.  
 
 
Subordinate Law—Comment 
 
The Committee has examined the following subordinate law and offers these comments on it: 
 
Inadequate Explanatory Statement? 

Subordinate Law SL2005-27 being the Fair Trading Amendment Regulation 2005 (No. 1) 
made under the Fair Trading Act 1992 enables the Fitness Industry Code of Practice to be 
enforced in the ACT by the Commissioner for Fair Trading.  
This subordinate law makes two amendments to the Fair Trading Regulation 1995 (the 
Regulations).  The first amendment omits from subsection 4(1) of the Regulations a reference 
to the "Fitness Industry Code of Practice" and replaces it with a reference to the "Fitness 
Industry Code of Practice – June 2005".  The second amendment omits section 5 of the 
Regulations, which relates to amendment of the Fitness Industry Code of Practice (ie the 
previous Code of Practice).  

The Explanatory Statement to this subordinate law states: 

Section 33 of the Fair Trading Act 1992 (the Act) provides that a draft Code of Practice 
for fair dealing may be submitted by the Commissioner for Fair Trading to the Minister 
for approval.  Section 34 provides that the Fair Trading Regulation 1995 may prescribe a 
Code of Practice approved by the Minister.  Section 35 provides that amendments to a 
Code of Practice must follow the same process as a new Code of Practice.  On 28 May 
2005 the Minister approved amendments contained in a consolidated republication of the 
Fitness Industry Code of Practice – June 2005 (the Code). 

The purpose of the Fair Trading Amendment Regulation 2005 (the Regulation) is to 
prescribe the Fitness Industry Code of Practice – June 2005.  The Regulation gives effect 
to the Ministers decision to approve the amended Code. 

This amendment to the Regulation will enable the new Code to be enforced in the ACT 
by the Commissioner for Fair Trading. 
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The effect of the first of the amendments made by this subordinate law is not to amend the 
previous Code of Practice but to prescribe a Code of Practice.  As a result, the Committee is 
curious as to why it is necessary to refer to section 35 of the Fair Trading Act 1992 (the Act) in 
the Explanatory Statement.  Of more concern, however, is the fact that the Explanatory 
Statement does not indicate whether or not the requirements of subsections 33(4) and (5) of the 
Act have been met.  Those subsections provide: 

(4) For the purpose of preparing a draft code of practice, the commissioner shall 
arrange for consultation with, and invite submissions from, the persons and 
organisations that, in the opinion of the commissioner, would have an interest in 
the terms of the proposed draft code of practice. 

(5) If the commissioner is satisfied that associated persons in a field of trade or 
commerce have, in consultation with organizations representing consumers and 
other interested persons, agreed to abide by a particular code of practice in their 
dealings with or in relation to consumers, the commissioner may submit the code 
to the Minister for consideration together with any recommendations by the 
commissioner in relation to amendments to the code. 

While the Committee accepts that the failure of the Explanatory Statement to indicate that 
these requirements have been met does not (of itself) affect the validity of this subordinate law, 
the Committee considers that it would have been more useful if such a reference was included 
in the Explanatory Statement, rather than the (arguably confusing) reference to section 35 of 
the Act. 

The Committee also notes that the page of the ACT Legislation Register relating to the Act 
lists the Regulations under the heading "Registrable instruments".  The Committee assumes 
that this is incorrect and the heading should be "Subordinate laws". 
 
 
INTERSTATE AGREEMENTS: 
 
The Committee did not consider any negotiations in respect of an Interstate Agreement. 
 
 
REGULATORY IMPACT STATEMENTS: 
 
The Committee has examined the regulatory impact statements relating to the following 
instruments and makes no comment on them: 
 
Subordinate Law SL2005-21 being the Smoking (Prohibition in Enclosed Public Places) 
Regulation 2005 made under the Smoking (Prohibition in Enclosed Public Places) Act 2003.  

Disallowable Instrument DI2005-220 being the Public Health Notifiable Conditions 
Determination 2005 made under section 100 of the Public Health Act 1997.  
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GOVERNMENT RESPONSES: 
 
The Committee has received responses from: 
 

• The Minister for Industrial Relations, dated 18 October 2005, in relation to comments made in 
Scrutiny Report 17 concerning the Dangerous Substances (Asbestos) Amendment Bill 2005 
(No. 2). 

• The Minister for Planning, dated 19 October 2005, in relation to comments made in Scrutiny 
Report 16 concerning DI2005-175 being the Public Places Names (Fyshwick) Determination 
2005 (No. 1). 

• The Chief Minister, dated 20 October 2005, in relation to comments made in Scrutiny Report 
16 concerning DI2005-172 being the Public Sector Management Amendment Standard 2005 
(No. 7). 

• The Attorney-General, dated 20 October 2005, in relation to comments made in Scrutiny 
Report 15 concerning DI2005-128 being the Attorney General (Fees) Determination 2005. 

 
The Committee wishes to thank the Chief Minister, the Attorney-General, the Minister for 
Industrial Relations and the Minister for Planning for their helpful responses. 
 
 
 
 
Bill Stefaniak, MLA 
Chair 
 
    November 2005 
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