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TERMS OF REFERENCE 
 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 

   (i) is in accord with the general objects of the Act under 
which it is made;  

 

   (ii) unduly trespasses on rights previously established by 
law;  

 

   (iii) makes rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions; or 

 

   (iv) contains matter which in the opinion of the Committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 

(b) consider whether any explanatory statement or explanatory 
memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 

(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

 

   (iii) make rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions;  

 

   (iv) inappropriately delegate legislative powers;  or 
 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny;  

 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 

(e) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILL 
 
Bills—Comment 
 
The Committee has examined the following Bill and offers these comments on it: 
 
 

TERRITORY-OWNED CORPORATIONS AMENDMENT BILL 2010 
 
This is a Bill for an Act to the Territory-owned Corporations Act 1990 to require Territory-
owned Corporations to include in their annual reports the level and types of remuneration 
paid to each director as well as up to each of the five highest paid senior managers 
(executives) of the corporation or group for the financial year. 
 
Report under section 38 of the Human Rights Act 2004 
Do any clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
The right to privacy and information concerning remuneration of a public officer 
 
In the words of the Minister’s Presentation Speech, “the effect of this amendment will be to 
ensure that Territory-owned Corporations will disclose in their annual reports, the details of 
each director and the remuneration details of up to five of the most highly paid senior 
managers and executives in the corporation”. 
 
The Explanatory Statement acknowledges that these amendments engage the right to privacy 
stated in paragraph 12(a) of the Human Rights Act 2004, which provides that “Everyone has 
the right not to have his or her privacy ... interfered with unlawfully or arbitrarily”. This right 
is engaged in that the disclosure of the remuneration of a public officer does appear to 
interfere with an officer’s reasonable expectation that this vital aspect of their financial affairs 
will not be made public.  The extent to which there is an interference of the right to privacy 
turns on whether the law requires that a particular office holder be named, in contrast to the 
naming of a particular position in the Territory-owned Corporation.  The Committee 
considers that this is an issue that should be clarified by the Minister. 
 
Whatever the extent of the interference, the question then is whether it is “arbitrary”. For 
present purposes, this answer to this question may be taken to involve the same sort of 
analysis that is undertaken where the proponent of a bill seeks to justify, in terms of HRA 
section 28, a limitation in the bill to a right stated in the HRA. The Explanatory Statement 
approaches the issue on this basis, and states that: 
 

The proposed amendments require the disclosure of remuneration details of people in the 
interests of public accountability and transparency as Territory owned Corporations are 
wholly owned by the Government and the shares are held in trust by the Voting 
Shareholders on behalf of the Territory.  Such detailed disclosure already takes place with 
respect to publicly listed companies. It is considered that any privacy rights in these 
circumstances have been outweighed by the public interest factor. The impingement upon 
those rights is considered proportionate to the relative importance of that public interest 
and is limited to the minimum extent required to satisfy that need. 
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The Committee also notes that the Presentation Speech argues that “unlike their public 
service counterparts, the executives of Territory-owned corporations are not required to have 
separately disclosed, their remuneration details …”. 
 
The fact that Commonwealth law requires disclosure of remuneration with respect to publicly 
listed companies, and that Territory law requires such disclosure with respect to the “public 
service counterparts” of the executives of Territory owned Corporations, certainly suggests 
that legislators have determined that there is a public interest in such disclosure, and this 
public interest would appear to apply as much to the remuneration of the senior executives 
and managers of Territory owned Corporations. 
 
But it does not follow that the proposed disclosure is necessarily not arbitrary (in terms of 
HRA paragraph 12(a)). The questions are: what is the nature of that public interest, and does 
this interests prevail over the right to privacy? The Explanatory Statement answers this 
question at high level of generality, by arguing that the public interest lies in promoting 
“public accountability and transparency”. Similarly, the Minister’s Presentation Speech 
argues that “there is a general expectation that the public is entitled to be kept properly 
informed of [the] actions and operations of [Territory owned Corporations]”. 
 
In a recent decision, the Court of Appeal of Victoria spoke of the need for a clear and cogent 
justification, in terms of a provision such as section 28, of a particular limitation to an HRA-
right. In R v Momcilovic [2010] VSCA 50, the Court noted that: 
 

143 Counsel for the applicant drew attention to what was said by Dickson CJ in 
Oakes[[1986] 1 SCR 103] about the need for evidence in order to show ‘demonstrable 
justification’ of a human rights infringement. Under s 1 of the Canadian Charter (on 
which s 7(2) was modelled), only those infringements of human rights are permitted 
which can be ‘demonstrably justified’ in a free and democratic society. Dickson CJ said: 

 
Where evidence is required in order to prove the constituent elements of a s 1 
enquiry, and this will generally be the case, it should be cogent and persuasive and 
made clear to the Court the consequences of imposing or not imposing the limit ... A 
Court will also need to know what alternative measures for implementing the 
objective were available to the legislators when they made their decisions.[ Ibid 138 
(emphasis added).] 

 
The Court added a qualification: 
 

There may be circumstances where the justification for interfering with a human right – 
and for doing so by the particular means chosen – is self-evident, but they are likely to be 
exceptional. The government party seeking to make good a justification case under s 7(2) 
will ordinarily be expected to demonstrate, by evidence, how the public interest is served 
by the rights-infringing provision. The nature and extent of the infringement of rights 
sought to be justified will usually determine how much evidence needs to be led, and of 
what kind(s). 

 
As far as they go, these arguments made in the Explanatory Statement and the Presentation 
Speech have force, but they do not address the question of how disclosure of remuneration 
packages of particular officers will assist to achieve these objectives, and whether some other 
options were addressed. 
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The Committee draws this matter to the attention of the Assembly and recommends that the 
Minister respond.  
 
 
SUBORDINATE LEGISLATION 
 
The Committee has examined the following disallowable instruments and offers no 
comments on them: 
 

Disallowable Instruments—No comment 
 

Disallowable Instrument DI2010-45 being the Public Place Names (Beard) 
Determination 2010 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the name of new roads in the Division of Beard. 

Disallowable Instrument DI2010-48 being the Education (Non-government Schools 
Education Council) Appointment 2010 (No. 1) made under section 109 of the Education 
Act 2004 re-appoints a specified person an education member of the Non-government 
Schools Education Council. 

Disallowable Instrument DI2010-49 being the Building and Construction Industry 
Training Levy (Governing Board) Appointment 2010 (No. 1) made under section 7 of 
the Building and Construction Industry Training Levy Act 1999 and section 78 of the 
Financial Management Act 1996 appoints a specified person as a member of the ACT 
Building and Construction Industry Training Fund Board, representing the interests of 
employees. 

Disallowable Instrument DI2010-50 being the Public Place Names (Australian Capital 
Territory) Determination 2010 (No. 1) made under section 3 of the Public Place Names 
Act 1989 determines the name of the ACT/NSW border. 

Disallowable Instrument DI2010-51 being the Adoption (Fees) Determination 2010 (No. 
1) made under section 118 of the Adoption Act 1993 revokes DI2009-186 and determines 
the maximum fees payable for services provided by the ACT Adoption Unit for 2010-
2011. 

Disallowable Instrument DI2010-52 being the Gas Safety (Codes of Practice) Approval 
2010 made under section 65 of the Gas Safety Act 2000 revokes DI2009-187 and approves 
the Code of practice for connecting gas to uninspected consumer piping systems. 

Disallowable Instrument DI2010-59 being the Planning and Development (Amount 
payable for, and period of, further rural lease) Determination 2010 (No. 1) made under 
sections 280 and 281 of the Planning and Development Act 2007 revokes DI2009-38 and 
determines the amount payable, and term of, a further rural lease. 

Disallowable Instrument DI2010-60 being the Housing Assistance Rental Bonds 
Housing Assistance Program 2010 (No. 1) made under subsection 19(1) of the Housing 
Assistance Act 2007 revokes DI2007-266 and provides rental bonds assistance to eligible 
applicants. 
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Disallowable Instrument DI2010-61 being the Road Transport (General) (Application of 
Road Transport Legislation) Declaration 2010 (No. 5) made under section 12 of the 
Road Transport (General) Act 1999 declares that the road transport legislation does not 
apply to a road or road related area that is a special stage of the 2010 Shannons Safari 
Rally. 

Disallowable Instrument DI2010-63 being the Health Professionals (Fees) 
Determination 2010 (No. 1) made under section 132 of the Health Professionals Act 2004 
revokes DI2009-60 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2010-64 being the Legal Profession (Barristers and 
Solicitors Practising Fees) Determination 2010 made under section 84 of the Legal 
Profession Act 2006 revokes DI2009-147 and determines fees payable for the grant or 
renewal of a practising certificate. 

Disallowable Instrument DI2010-66 being the Legal Aid (Commissioner—Financial 
Management) Appointment 2010 made under paragraph 16(1)(c)(v) of the Legal Aid Act 
1977 appoints a specified person as a commissioner of the Legal Aid Commission, with 
expertise in financial management. 

Disallowable Instrument DI2010-72 being the Civil Law (Wrongs) Victorian Bar Inc 
Scheme 2010 (No. 1) made under section 4.10, Schedule 4 of the Civil Law (Wrongs) Act 
2002 approves the Victorian Bar Inc Scheme. 

Disallowable Instrument DI2010-73 being the Road Transport (General) Vehicle 
Registration and Related Fees Determination 2010 (No. 2) made under section 96 of the 
Road Transport (General) Act 1999 revokes DI2010-27 and determines fees payable for 
the purposes of the Act. 

Disallowable Instrument DI2010-74 being the Road Transport (General) Driver Licence 
and Related Fees Determination 2010 made under section 96 of the Road Transport 
(General) Act 1999 revokes DI2009-70 and determines fees payable for the purposes of 
the Act. 

Disallowable Instrument DI2010-75 being the Road Transport (General) Numberplate 
Fees Determination 2010 made under section 96 of the Road Transport (General) Act 
1999 revokes DI2009-72 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2010-76 being the Road Transport (General) Refund and 
Dishonoured Payments Fees Determination 2010 made under section 96 of the Road 
Transport (General) Act 1999 revokes DI2009-71 and determines fees payable for the 
purposes of the Act. 

Disallowable Instrument DI2010-77 being the Road Transport (General) Parking 
Permit Fees Determination 2010 made under section 96 of the Road Transport (General) 
Act 1999 revokes DI2009-69 and determines fees payable for the purposes of the Act. 

Disallowable Instrument DI2010-78 being the Road Transport (General) Fees for 
Publications Determination 2010 made under section 96 of the Road Transport (General) 
Act 1999 determines the fees payable for specified publications. 

Disallowable Instrument DI2010-80 being the Road Transport (General) Traffic 
Offence Detection Device Image Fee Revocation 2010 made under section 96 of the Road 
Transport (General) Act 1999 revokes DI2004-129 to remove an unused statutory 
instrument from the Legislation Register. 
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Disallowable Instrument DI2010-82 being the Domestic Violence (Project Coordinator) 
Appointment 2010 made under section 11 of the Domestic Violence Agencies Act 1986 
appoints a specified person as the Domestic Violence Project Coordinator. 

Disallowable Instrument DI2010-83 being the Victims of Crime (Coordinator) 
Appointment 2010 made under section 15 of the Victims of Crime Act 1994 appoints a 
specified person as the Victims of Crime Coordinator. 

Disallowable Instrument DI2010-86 being the Health (Fees) Determination 2010 (No. 1) 
made under section 192 of the Health Act 1993 revokes DI2009-265 and determines fees 
payable for the purposes of the Act. 

Disallowable Instrument DI2010-88 being the Public Place Names (Macgregor) 
Determination 2010 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the names of five new roads in the Division of Macgregor. 

Disallowable Instrument DI2010-90 being the Training and Tertiary Education 
(Accreditation and Registration Council) Appointment 2010 (No. 1) made under 
subsection 12(2) of the Training and Tertiary Education Act 2003 appoints a specified 
person as chair of the ACT Accreditation and Registration Council. 

Disallowable Instrument DI2010-91 being the Public Place Names (Turner) 
Determination 2010 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the name of a public place in the Division of Turner. 

Disallowable Instrument DI2010-92 being the Duties (Affordable House and Land 
Packages) Revocation 2010 made under section 16B of the Duties Act 1999 revokes 
DI2007-249 being the Duties (Affordable House and Land Packages) Declaration 2007. 

Disallowable Instrument DI2010-93 being the Taxation Administration (Rates—Fire 
and Emergency Services Levy) Determination 2010 (No. 1) made under section 139 of 
the Taxation Administration Act 1999 revokes DI2009-103 and determines new amounts 
for the calculation of the fire and emergency services levy under the Rates Act 2004. 

Disallowable Instrument DI2010-94 being the Taxation Administration (Rates) 
Determination 2010 (No. 1) made under section 139 of the Taxation Administration Act 
1999 revokes DI2009-101 and determines variable rating factors or the calculation of 
rates payable under the Rates Act 2004. 

Disallowable Instrument DI2010-95 being the Taxation Administration (Rates—Rebate 
Cap) Determination 2010 (No. 1) made under section 139 of the Taxation Administration 
Act 1999 revokes DI2009-102 and determines a new rebate cap under the Rates Act 
2004. 

Disallowable Instrument DI2010-96 being the Road Transport (Public Passenger 
Services) Regular Route Services Maximum Fares Determination 2010 (No. 1) made 
under section 23 of the Road Transport (Public Passenger Services) Act 2001 revokes 
DI2009-201 and determines the maximum fares payable on regular route services 
provided by ACTION. 

Disallowable Instrument DI2010-99 being the Road Transport (Public Passenger 
Services) Maximum Fares for Taxi Services Determination 2010 (No. 1) made under 
section 60 of the Road Transport (Public Passenger Services) Act 2001 revokes DI2009-145 
and determines the maximum fares relating to the hiring or use of a taxi. 
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Disallowable Instrument DI2010-101 being the Lotteries (Fees) Determination 2010 
(No. 1) made under section 18A of the Lotteries Act 1964 revokes DI2009-98 and 
determines fees payable for the purposes of the Act. 
 

Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers the 
following comments on them: 
 
Minor typographical/formatting errors 

Disallowable Instrument DI2010-44 being the Civil Law (Wrongs) Professional 
Surveyors' Occupational Association Scheme 2010 (No. 1) made under section 4.10, 
Schedule 4 of the Civil Law (Wrongs) Act 2002 approves the Professional Surveyors' 
Occupational Association Scheme. 

The Committee notes that there are some obvious formatting errors with this instrument, eg 
in the Preamble, “Associat       ion”, “applicatio         n”, “p       urposes”; “t      o”, “commen       
cement”.  The Committee notes that the formatting issues make the table in section 3.2 of the 
instrument difficult to understand. 

Positive comment 

Disallowable Instrument DI2010-47 being the Mental Health (Treatment and Care) 
(Official Visitors) Appointment 2010 (No. 2) made under subsection 121(1) of the Mental 
Health (Treatment and Care) Act 1994 appoints a specified person as an Official Visitor. 

The Committee notes with approval that the Explanatory Statement for this instrument, which 
re-appoints a specified person as an Official Visitor, addresses issues identified by the 
Committee in previous instruments of appointment. 

Are these appointments validly made? 

Disallowable Instrument DI2010-53 being the Workers Compensation (Default 
Insurance Fund Advisory Committee) Appointment 2010 (No. 1) made under Schedule 
3, section 3.4 of the Workers Compensation Act 1951 appoints a specified person as a 
member of the Default Insurance Fund Advisory Committee. 

Disallowable Instrument DI2010-54 being the Workers Compensation (Default 
Insurance Fund Advisory Committee) Appointment 2010 (No. 2) made under Schedule 
3, section 3.4 of the Workers Compensation Act 1951 appoints a specified person as a 
member of the Default Insurance Fund Advisory Committee. 

Disallowable Instrument DI2010-55 being the Workers Compensation (Default 
Insurance Fund Advisory Committee) Appointment 2010 (No. 3) made under Schedule 
3, section 3.4 of the Workers Compensation Act 1951 appoints a specified person as a 
member of the Default Insurance Fund Advisory Committee. 

Disallowable Instrument DI2010-56 being the Workers Compensation (Default 
Insurance Fund Advisory Committee) Appointment 2010 (No. 4) made under Schedule 
3, section 3.4 of the Workers Compensation Act 1951 appoints a specified person as a 
member of the Default Insurance Fund Advisory Committee. 
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Disallowable Instrument DI2010-57 being the Workers Compensation (Default 
Insurance Fund Advisory Committee) Appointment 2010 (No. 5) made under Schedule 
3, section 3.4 of the Workers Compensation Act 1951 appoints a specified person as a 
member of the Default Insurance Fund Advisory Committee. 

Disallowable Instrument DI2010-58 being the Workers Compensation (Default 
Insurance Fund Advisory Committee) Appointment 2010 (No. 6) made under Schedule 
3, section 3.4 of the Workers Compensation Act 1951 appoints a specified person as a 
member of the Default Insurance Fund Advisory Committee. 

The 6 instruments listed above appoint 6 specified persons to the Default Insurance Fund 
Advisory Committee.  The appointments are made under section 3.4 of Schedule 3 to the 
Workers Compensation Act 1951.  The Committee notes that subsection 3.4(2) provides: 

(2) The Minister must appoint the following members: 

 (a) 2 members nominated by a group the Minister is satisfied represents employer 
interests; 

 (b) 2 members nominated by a group the Minister is satisfied represents employee 
interests; 

 (c) 2 members nominated by a majority of approved insurers. 

The Committee notes that there is no indication, either on the face of the instruments or in the 
Explanatory Statements for the instruments as to whether the requirements of 
subsection 3.4(2) of the Workers Compensation Act have been met in relation to these 
appointments.  As a result, there is no evidence on which the Committee (or the Legislative 
Assembly) can be satisfied that the requirements of subsection 3.4(2) of the Workers 
Compensation Act have been met in relation to these appointments. 

In making this comment, the Committee notes that, in each case, the Explanatory Statement 
for the instrument of appointment states that the Standing Committee on Justice and 
Community Safety (ie the Committee, exercising its non-legislative scrutiny function) has 
been consulted in relation to the appointments.  While it may be assumed that, as part of this 
consultation, the Committee has satisfied itself that any statutory requirements were met, the 
Committee has consistently taken the view that where a statutory appointment involves 
mandatory requirements, it is appropriate that either the instrument itself or the Explanatory 
Statement for the instrument indicate that the mandatory requirements have been met.  The 
Committee does not consider this to be an onerous requirement. 

The Committee also notes that the Explanatory Statements for the instruments state that the 
specified persons are 

…. appointed to the Default Insurance Advisory Committee under s 166 of the Workers’ 
Compensation Act 1951. 

Leaving aside the errant apostrophe above (because it is consistent with the title of the Act), 
the Committee notes that, in fact, section 166 of the Workers Compensation Act merely 
establishes the Default Insurance Fund. 

No Explanatory Statement 

Disallowable Instrument DI2010-62 being the Government Procurement Appointment 
2010 (No. 1) made under sections 12 and 13 of the Government Procurement Act 2001 
appoints a specified person as a non-public employee member of the Government 
Procurement Board. 
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This instrument appoints a specified person as a non-public employee member of the 
Government Employment Board.  The appointment is made under section 12 of the 
Government Procurement Act 2001, which provides: 

12   Appointment of members 

 (1) The members are to be appointed by the Minister. 

  Note 1  For the making of appointments (including acting appointments), see Legislation 
Act, pt 19.3. 

  Note 2  Certain Ministerial appointments require consultation with an Assembly committee 
and are disallowable (see Legislation Act, div 19.3.3). 

 (2) A person appointed as chairperson, deputy chairperson, or as a public employee 
member, must be a public employee. 

  Note  Public employee is defined in the Legislation Act, dict, pt 1. 

 (3) A person appointed as a non-public employee member must not be a public 
employee. 

 (4) The instrument appointing, or evidencing the appointment of, a member must 
state whether the member is appointed as chairperson, deputy chairperson, a 
public employee member or a non-public employee member. 

The Committee notes that section 3 of the instrument provides: 

I appoint [the specified person] as a non-public employee member of the Government 
Procurement Board. 

Under section 229 of the Legislation Act 2001, instruments that appoint persons to statutory 
positions are disallowable instruments.  An exception is provided by paragraph 227(2)(a) is 
where the appointee is a public servant.  It is because of paragraph 227(2)(a) that the 
Committee generally prefers that either an instrument of appointment or the Explanatory 
Statement for the instrument contains a statement that the person being appointed is not a 
public servant, to make it clear that the provisions of Division 19.3.3 of the Legislation Act 
(which also include a requirement that Legislative Assembly Committees be consulted about 
appointments), in fact, apply. 

There is no Explanatory Statement for this instrument.  While the Committee notes that 
Explanatory Statements are not mandatory, the Committee has consistently drawn attention to 
instruments that are not accompanied by an Explanatory Statement, as the lack of an 
Explanatory Statement denies the Committee (and the Legislative Assembly) an important 
source of information about the instrument that it is required to scrutinise. 

Given that subsection 12(3) of the Government Procurement Act provides that a person 
appointed as a non-public employee member of the Board must not be a public employee, the 
Committee (and the Legislative Assembly) may be entitled to take it as a given that the 
specified person appointed here is not a public servant.  It would be preferable, however, if 
there were an Explanatory Statement for the instrument and if that Statement expressly 
indicated that the specified person appointed here is not a public servant. 

No Explanatory Statement / Are these appointments valid? 

Disallowable Instrument DI2010-65 being the Auditor-General (Standing Acting 
Arrangements) Appointment 2010 made under Schedule 1.1 of the Auditor-General Act 
1996 and Division 19.3.2 of the Legislation Act 2001 appoints specified persons to act as 
Auditor-General during the absence of the Auditor-General. 
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This instrument appoints 2 specified persons to act as Auditor-General during 2 (non-
overlapping) 6 month periods in 2010.  The instrument variously indicates that it is made 
under “Schedule 1.1” and “Schedule 1 of the Auditor-General Act 1996” and “Division 
19.3.2” of the Legislation Act 2001. 

The Committee notes that section 1.1 of Schedule 1 of the Auditor-General Act provides for 
the appointment of the Auditor-General.  Section 1.5 deals explicitly with the appointment of 
an acting Auditor-General.  It provides: 

1.5 Acting auditor-general 

 Before the Executive appoints a person to act as auditor-general, the Minister 
must consult the presiding member of the public accounts committee about the 
proposed appointment. 

As there is no Explanatory Statement for this instrument, there is no indication as to whether 
or not this requirement has been met. 

The Committee also notes that this instrument is titled “Auditor-General (Standing Acting 
Arrangements) Appointment 2010”.  The Committee also notes that, while Division 19.3.2 of 
the Legislation Act deals with acting appointments, Division 19.3.2A deals with standing 
acting arrangements. 

Included in Division 19.3.2A is section 225A, which provides: 

225A Application of div 19.3.2A 

 This division applies to a position if a law provides that a person acts in the 
position in stated circumstances. 

 Example 

 The Hypothetical Act 2003 provides for the deputy director of the hypothetical entity to act in 
the position of director of the entity if the position is vacant or the director cannot for any reason 
exercise the functions of the position. 

 Note An example is part of the Act, is not exhaustive and may extend, but does not limit, the 
meaning of the provision in which it appears (see s 126 and s 132). 

It is not clear to the Committee whether or not this provision is intended to apply to these 
particular appointments. 

Division 19.3.2 of the Legislation Act deals with acting appointments generally.  It includes 
section 218, which provides: 

218 Instrument may provide when acting appointment has effect etc 

 The instrument making or evidencing the acting appointment may provide that 
the appointment has effect only in stated circumstances or subject to stated 
conditions or limitations. 

 Examples 

 1 The instrument relating to a standing (or dormant) acting appointment for a position 
provides that when the substantive occupant of the position (Y) is overseas X may act in the 
position, but may exercise stated powers of the position only with Y’s approval. 

 2 X is appointed to act in Y’s position if Y is out of the ACT and a declaration of acute fire 
danger is published under the ABC Act 2000. 

 Note An example is part of the Act, is not exhaustive and may extend, but does not limit, the 
meaning of the provision in which it appears (see s 126 and s 132). 
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Again, it is not clear whether this provision is intended to apply to these appointments. 

The Committee has consistently observed that, even though it is not a mandatory 
requirement, the provision of an Explanatory Statement with an instrument provides a 
valuable opportunity to provide the Committee (and the Legislative Assembly) with 
background information about an instrument, including information about whether mandatory 
requirements (eg of consultation or of qualifications, etc) have been met. 

The Committee would appreciate the Minister’s advice as to the applicability of section 1.5 
of Schedule 1 of the Legislation Act to these appointments and, if it applies, whether the 
requirements of section 1.5 have been met in this instance.  The Committee would also 
appreciate the Minister’s advice as to whether Division 19.3.2 or Division 19.3.2A of the 
Legislation Act applies to these appointments. 

Drafting error? 

Disallowable Instrument DI2010-67 being the Public Sector Management Amendment 
Standards 2010 (No. 1) made under section 251 of the Public Sector Management Act 
1994 amends the Standards by updating the overtime duty meal allowance rate. 

This instrument amends the Public Sector Management Standards.  It is made under 
section 251 of the Public Sector Management Act 1994, which provides (in part): 

251 Management standards 

 (1) The commissioner may, with the Chief Minister’s written approval, make 
management standards for this Act. 

…………………………………….. 

The Explanatory Statement for the instrument states: 

The Chief Minister has given ongoing approval for the specified purpose of amendments 
that are consistent with a policy direction previously endorsed by Government.  Provided 
the amendments do not include any significant policy changes, that is, where the changes 
are technical in nature – such as changes to the rates of allowances, clarification of 
existing clauses and correction of typographical errors – the Commissioner may make 
Standards without . 

This amendment is of a technical nature and is in accordance with parameters agreed to 
by the Chief Minister under sections 251(6) and (7) of the Act. 

The Committee notes that words appear to have been omitted after “without” above.  The 
Committee assumes that the relevant words are along the lines of “ … seeking further 
approval from the Chief Minister”.  The Committee would, however, appreciate the Chief 
Minister’s confirmation that this is the case. 

Is this appointment validly made? 

Disallowable Instrument DI2010-68 being the Domestic Violence Agencies (Council 
Chairperson) Appointment 2010 made under section 6A of the Domestic Violence 
Agencies Act 1986 appoints a specified person as chairperson of the Domestic Violence 
Prevention Council. 

This instrument appoints a specified person as chairperson of the Domestic Violence 
Prevention Council.  The appointment is made under section 6A of the Domestic Violence 
Agencies Act 1986, which provides: 
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6A Chairperson of council 

 The Minister must appoint an appointed member as chairperson of the council. 

 Note For the making of appointments (including acting appointments), see the Legislation Act, pt 
19.3. 

The Committee assumes that the specified person is already an appointed member of the 
Council.  In making this comment, the Committee notes that a person of the same name as 
the specified person was appointed as a member of the Council by the Domestic Violence 
Agencies (Council) Appointment 2009 (Disallowable Instrument DI2009-74).  It would be 
preferable, however, if the Explanatory Statement for the instrument expressly indicated that 
the specified person is already a member of the Council. 

Are these appointments validly made? 

Disallowable Instrument DI2010-69 being the Health Professionals (Psychologists 
Board) Appointment 2010 (No. 1) made under the Health Professionals Act 2004, sections 
5 and 10 of the Health Professionals Regulation 2004 and section 229 of the Legislation 
Act 2001 appoints specified persons as president and a member of the ACT 
Psychologists Board. 

Disallowable Instrument DI2010-70 being the Health Professionals (Dental Technicians 
and Dental Prosthetists Board) Appointment 2010 (No. 1) made under the Health 
Professionals Act 2004, sections 5 and 10 of the Health Professionals Regulation 2004 and 
section 229 of the Legislation Act 2001 appoints specified persons as president and a 
member of the ACT Dental Technicians and Dental Prosthetists Board. 

Disallowable Instrument DI2010-71 being the Health Professionals (Physiotherapists 
Board) Appointment 2010 (No. 2) made under the Health Professionals Act 2004, sections 
5 and 35 of the Health Professionals Regulation 2004 and section 229 of the Legislation 
Act 2001 appoints a specified person as a member of the ACT Physiotherapists Board. 

The first of the instruments listed above appoints 2 specified persons as the president and as a 
member of the ACT Psychologists Board, respectively.  The instrument indicates that it is 
made under (among other things) sections 5 and 10 of the Health Professionals Regulation 
2004. 

The Committee notes that notes to sections 5 and 10 of the Health Professionals Regulation 
indicate that section 11 of the Health Professions Regulation also applies to certain 
appointments.  Section 11 provides (in part): 

11 Consultation about appointment to board 

 (1) Before appointing someone, other than a community representative, to a health 
profession board the Minister must consult the board. 

 (2) The Minister may also seek advice, and nominations, from an entity the Minister 
considers suitable to give advice, and make nominations, in relation to the health 
profession board. 

 ………………………………. 

The Committee notes that there is no indication, either in the instrument itself or in the 
Explanatory Statement for the instrument that any of the relevant consultation has taken 
place.  While it may be thought that the very making of the appointments can be taken as an 
indication that any mandatory requirements for appointment have been met, it assists the 
Committee (and the Legislative Assembly) if either the face of an instrument or the 
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Explanatory Statement for an instrument of appointment expressly indicates that any 
mandatory requirements for appointment have been met.  As the Committee has observed, 
this is not an onerous requirement. 

The same issue arises in the second of the instruments listed above, which appoints 2 
specified persons as the president and as a member of the ACT Dental Technicians and 
Dental Prosthetists Board, respectively. 

The same issue arises, in slightly different circumstances, in relation to the third instrument 
listed above.  This instrument appoints a specified person to the ACT Physiotherapists Board, 
following a failed election of elected members of the relevant Board.  The appointment is 
triggered by section 35 of the Health Professionals Regulation, which provides: 

35  If no candidates 
 (1) If no candidate is nominated for an election for a health profession, the election 

is taken to have failed and the electoral commissioner must, in writing, tell the 
board president and the Minister about the failure of the election. 

 (2) If the electoral commissioner tells the Minister about the failure of the election, 
the Minister must, under section 10, appoint as members of the health profession 
board the number of people who would otherwise be required to be elected. 

The effect of section 35 is that the specified person is appointed under section 10 of the 
Health Professionals Regulation.  This means that the consultation requirement in section 11 
applies.  There is not indication that that consultation requirement has been met. 

The Committee also notes that, for the third instrument, the Explanatory Statement 
incorrectly refers to “appointments”, when only a single appointment is made. 

The Committee would appreciate the Minister’s confirmation that the relevant consultation 
was undertaken in relation to each of the appointments referred to above. 

Incorrect section references? - Is this instrument valid? 

Disallowable Instrument DI2010-79 being the Dangerous Goods (Road Transport) Fees 
and Charges Determination 2010 (No. 2) made under section 194 of the Dangerous 
Goods (Road Transport) Act 2009 revokes DI2010-41 and determines fees payable for the 
purposes of the Act. 

This instrument determines fees in relation to things or services provided by “the competent 
authority” to persons involved in the transportation of dangerous goods by road.  The 
Committee notes that this instrument revokes and replaces the Dangerous Goods (Road 
Transport) Fees and Charges Determination 2010 (No. 1) (Disallowable Instrument 
DI2010-41), which the Committee commented on in its Scrutiny Report No 23 of the Seventh 
Assembly.  The Committee’s comments on the previous instrument related to apparently 
incorrect references to the provisions of the Dangerous Goods (Road Transport) Regulation 
2010 in relation to which fees are determined, by the instrument. 

The Committee notes that this instrument repeats incorrect references from the previous 
instrument. 

The Committee draws the Legislative Assembly’s attention to this instrument, as it does not 
appear to have been validly made and is, therefore, possibly in breach of principle (a)(i) of 
the Committee’s terms of reference, in that it may not be in accord with the general objects of 
the Act under which it is made. 
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Is this instrument validly made? / Typographical error? 

Disallowable Instrument DI2010-81 being the Public Place Names (Bonner) 
Determination 2010 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the names of new roads in the Division of Bonner. 

This instrument determines place names, under the Public Place Names Act 1989, for new 
roads in the Division of Bonner. 

Section 3 of the Public Place Names Act provides: 

3  Minister to determine names 

 (1) The Minister may, in writing, determine the name of— 

  (a) a division of Territory land; or 

  (b) a public place that is Territory land. 

 (2) If the Minister is making a determination about the naming of a division, or the 
naming of a public place after a person mentioned in section 4 (2) (a) or (b), the 
Minister must consider— 

  (a) the number of women and men after whom divisions or public places have 
been named in the last 10 years; and 

  (b) whether the names of women are well-represented. 

 (3) A determination is a disallowable instrument. 

  Note A disallowable instrument must be notified, and presented to the Legislative Assembly, 
under the Legislation Act 2001. 

Section 4 of the Public Place Names Act provides: 

4  Regard given to certain names 

 (1) When making a determination in respect of the naming of a division, the 
Minister shall have regard to the names of persons who have made notable 
contributions to the existence of Australia as a nation. 

 (2) When making a determination in respect of the naming of a public place, the 
Minister shall have regard to— 

  (a) the names of persons famous in Australian exploration, navigation, 
pioneering, colonisation, administration, politics, education, science or 
letters; 

  (b) the names of persons who have made notable contributions to the 
existence of Australia as a nation; 

  (c) the names of Australian flora; 

  (d) the names of things characteristic of Australia or Australians; and 

  (e) Aboriginal or Torres Strait Islander vocabulary. 

 (3) Before having regard to Aboriginal or Torres Strait Islander vocabulary under 
subsection (2) (e), the Minister must consult with each entity prescribed under 
the regulations as an entity that represents the interests of Aboriginals and 
Torres Strait Islanders. 
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The Committee notes that both the instrument itself and the Explanatory Statement for the 
instrument indicate that the theme for naming public places in Bonner is Indigenous leaders 
and their supporters.  The Explanatory Statement states: 

This instrument commemorates eight women and five men. 

This statement does not appear to be correct.  In fact, the instrument seems to commemorate 
seven women and six men.  In making this observation, the Committee notes that, though the 
reference to “Guboo Ted Thomas” does not (other than the middle name “Ted”) give any 
indications as to the gender of the person commemorated, the Committee’s research indicates 
that Guboo Ted Thomas was a male. 

The Committee also notes that subsection 4(3) of the Public Place Names Act requires that, 
before “having regard to Aboriginal or Torres Strait Islander vocabulary” the Minister must 
consult with each entity prescribed under the regulations as an entity that represents the 
interests of Aboriginals and Torres Strait Islanders.  Section 2 of the Public Place Names 
Regulation 2001 provides: 

An entity that represents the interests of Aboriginals and Torres Strait Islanders is the 
Aboriginal and Torres Strait Islander Commission. 

There is no indication, either on the face of the instrument or in the Explanatory Statement 
for the instrument, that any consultation took place in this case.  This may, perhaps, be 
because the Aboriginal and Torres Strait Islander Commission no longer exists (and 
demonstrates that the Public Place Names Regulation ought to be amended, to prescribe a 
new entity or entities). 

While it is not entirely clear to the Committee what “having regard to the Aboriginal or 
Torres Strait Islander vocabulary” is intended to mean, the Committee notes that several of 
the names of the persons commemorated by the instrument appear to have indigenous 
elements.  That being so, the Committee can see a utility in consulting the Aboriginal and 
Torres Strait Islander Commission on the naming of streets after indigenous persons, in that 
this would appear to be a means of ensuring that the names of the persons are correctly 
represented. 

Are these instruments valid? 

Disallowable Instrument DI2010-84 being the Animal Welfare (Animals Used on Film 
Sets) Code of Practice 2010 made under section 22 of the Animal Welfare Act 1992 
approves the Code of Practice for the Welfare of Animals Used on Film Sets. 

Disallowable Instrument DI2010-85 being the Animal Welfare (Welfare of Dogs in the 
ACT) Code of Practice 2010 made under section 22 of the Animal Welfare Act 1992 
revokes DI1997-30 and approves the Code of Practice for the Welfare of Dogs in the 
ACT 2010. 

Disallowable Instrument DI2010-89 being the Animal Welfare (Welfare of Poultry: 
Non-Commercial) Code of Practice 2010 made under section 22 of the Animal Welfare 
Act 1992 approves the Code of Practice for the Welfare of Poultry: Non-Commercial 
2010. 

The 3 instruments listed above are codes of practice, made under section 22 of the Animal 
Welfare Act 1992, relating to protecting the welfare of animals in various contexts.  The 
Committee notes that section 24 of the Animal Welfare Act provides: 
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24 Publication 

 (1) The authority must publish in a newspaper published and circulating in the 
Territory, on or before the date of effect of an approval under section 22, notice 
of that approval— 

  (a) stating the date on which the approval takes effect; and 

  (b) stating a place or places at which copies of the code of practice to which 
the approval relates may be purchased; and 

  (c) containing a statement to the effect that a copy of that code of practice may 
be inspected by members of the public at the office of the authority during 
office hours; and 

  (d) containing a statement to the effect that the approval is subject to 
disallowance by the Legislative Assembly under the Legislation Act. 

 (2) The authority must ensure that— 

  (a) a copy of the code of practice to which an approval under section 22 
relates is made available for public inspection at the office of the authority 
during office hours; and 

  (b)  copies of that code of practice are made available for purchase at each 
place stated for that purpose in the relevant notice under subsection (1). 

 (3) In this section: 

  code of practice includes any document (or part of a document) the provisions 
of which are applied by the code. 

The Committee notes that there is no indication, either on the face of the 3 instruments or in 
the Explanatory Statements for the instruments, that the mandatory requirements of 
section 24 have been met.  While it may be assumed, from the very fact that the instruments 
have been made, that any mandatory requirements for their making have been met, the 
Committee has consistently taken the view that where the making of an instrument involves 
mandatory requirements, it is appropriate that either the instrument itself or the Explanatory 
Statement for the instrument indicate that the mandatory requirements have been met.  The 
Committee does not consider this to be an onerous requirement. 

Minor drafting issue 

Disallowable Instrument DI2010-87 being the Blood Donation (Transmittable Diseases) 
Blood Donor Form 2010 (No. 1) made under subsection 10(3) of the Blood Donation 
(Transmittable Diseases) Act 1985 revokes DI2008-198 and AF2008-96 and approves a 
new blood donation declaration form. 

This instrument determines an approved form, under subsection 10(3) of the Blood Donation 
(Transmittable Diseases) Act 1985, for use in seeking various declarations from blood 
donors. 

The Explanatory Statement for the instrument states: 

Section 5 (a) of the Blood Donation (Transmittable Diseases) Act 1985 specifies that: 

For the purposes of sections 3 and 4, the prescribed requirements in relation to the taking 
of blood from a donor, are – 
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that, before taking blood from the donor, the Society obtains from the donor a declaration 
in accordance with a form approved by the Minister and notified and presented to the 
Legislative Assembly, under the Legislation Act 2001. 

The Committee notes that section 5 of the Blood Donation (Transmittable Diseases) Act 1985 
provides (in part): 

5 Requirements to be complied with 

 For sections 3 and 4, the prescribed requirements, in relation to the taking of blood 
from a donor, are— 

 (a) that, before taking blood from the donor, the society gets from the donor a 
written declaration; and 

 …………………….. 

 (emphasis added) 

Though it is not clear that the Explanatory Statement is intended to quote paragraph 5(a) of 
the Act, the Committee notes that the Explanatory Statement replaces the (somewhat 
inelegant) “gets” from the statute with “obtains”. 

Is it possible to determine a percentage of 0? 

Disallowable Instrument DI2010-97 being the Betting (ACTTAB Limited) Payments to 
Territory Determination 2010 (No. 1) made under subsection 32(3) of the Betting 
(ACTTAB Limited) Act 1964 revokes DI1998-18 and determines the percentage payable 
to the Territory by ACTTAB Limited relating to the monthly distribution to declared 
racing clubs. 

Disallowable Instrument DI2010-98 being the Betting (ACTTAB Limited) Payments to 
Territory Determination 2010 (No. 2) made under subsection 32(3) of the Betting 
(ACTTAB Limited) Act 1964 revokes DI1996-138 and determines the percentage payable 
to the Territory by ACTTAB Limited relating to the annual distribution of the Racing 
Development Fund. 

The 2 instruments listed above determine percentages of the amounts of bets taken by 
ACTTAB Limited that are payable, to the Territory.  The instruments are made under 
section 32 of the Betting (ACTTAB Limited) Act 1964, which provides: 

32 Payments to Territory 

 (1) The company shall, as soon as practicable after the first day of each month, pay 
to the Territory the percentage determined under subsection (3) of the amount of 
bets accepted by the company during the previous month. 

 (2) The company shall, as soon as practicable after the end of a financial year, pay 
to the Territory the percentage determined under subsection (3) of the amount of 
bets accepted by the company during that financial year. 

 (3) The Minister may, in writing, determine a percentage for subsection (1) or (2). 

 (4) A determination is a disallowable instrument. 

  Note A disallowable instrument must be notified, and presented to the Legislative Assembly, 
under the Legislation Act 2001. 
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 (5) In this section: 

 bet does not include a bet relating to a sporting event or a sports bookmaking 
event. 

The Committee notes that one of the effects of the instruments is that from 1 July 2010, the 
percentage payable to the Territory is 0. 

The Committee notes that the Explanatory Statement for the second instrument provides 
some explanation for this, stating: 

Subsection 32(2) of the Act specifies that the Company shall pay to the Territory a 
percentage of the amount of bets accepted by the Company during the previous financial 
year.  This payment relates to the annual distribution of the Racing Development Fund. 

Subsection 32(3) empowers the Minister to determine the percentage that shall be paid. 

This instrument specifies that the percentage that shall be paid by the Company to the 
Territory shall be 0.5 per cent of bets accepted by the Company during the financial year 
ending on 30 June 2010.  For any bets accepted by the Company during the financial year 
commencing on 1 July 2010, the percentage is 0.0 per cent. 

……………………….. 

Under new arrangements, to take effect from 1 July 2010, racing clubs will be funded 
directly from the ACT Budget. 

The Committee seeks the Minister’s confirmation that it is permissible, as a matter of law, to 
determine a percentage of 0. 

In seeking this confirmation, the Committee notes that the imposition of an impost such as 
those permitted by section 32 of the Betting (ACTTAB Limited) Act are intended to provide 
revenue to the Territory or (as in the case of the second instrument), indirectly, to entities 
reliant (at least in part) on the Territory for funds.  The Betting (ACTTAB Limited) does not 
appear to contemplate that a percentage of 0 could be determined.  This being so, it might be 
suggested that the Act assumes that at least some percentage of bets will be paid, by 
ACTTAB Limited, to the Territory.  The Committee also notes that Australian legislative 
scrutiny committees have, in the past, queried whether the power to determine a fee includes 
the power to determine a fee of 0 (see, eg, Senate Standing Committee on Regulations and 
Ordinances, 40th Parliament Report - 112th Report (June 2005), at paragraph 69). 

Subordinate Laws—No comment 
 
The Committee has examined the following subordinate laws and offers no comment on 
them: 
 
Subordinate Law SL2010-13 being the Health Professionals Amendment Regulation 
2010 (No. 1) made under the Health Professionals Act 2004 amends the Health 
Professionals Regulation 2004 to include sport and exercise medicine in the list of 
medical specialties. 

Subordinate Law SL2010-14 being the Planning and Development Amendment 
Regulation 2010 (No. 3) made under the Planning and Development Act 2007 corrects an 
anomaly in Schedule 1, section 1.14 of the Planning and Development Regulation 2008. 
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Subordinate Law SL2010-15 being the Building Legislation Amendment Regulation 
2010 (No. 1), including a regulatory impact statement, made under the Building Act 2004 
and Water and Sewerage Act 2000 amends the Building (General) Regulation 2008 and 
Water and Sewerage Regulation 2001. 

Subordinate Law SL2010-16 being the Medicines, Poisons and Therapeutic Goods 
Amendment Regulation 2010 (No. 3) made under the Medicines, Poisons and Therapeutic 
Goods Act 2008 amends the Medicines, Poisons and Therapeutic Goods Regulation to 
enable nurse practitioners to prescribe controlled medicines. 

Subordinate Law SL2010-17 being the Workers Compensation Amendment Regulation 
2010 (No. 1) made under the Workers Compensation Act 1951 amends the Workers 
Compensation Regulation by creating an express basis for the Minister to approve 
protocols prescribing how approved insurers are required to discharge their role within 
the ACT Private Sector Workers' Compensation Scheme. 
 

Subordinate Laws—Comment 
 
The Committee has examined the following subordinate laws and offers these comments on 
them: 
 
Reversal of the onus of proof re receipt of a notice by post 

Subordinate Law SL2010-18 being the Road Transport (General) Amendment 
Regulation 2010 (No. 1) made under the Road Transport (General) Act 1999 amends the 
Road Transport (General) Regulation by providing for the contents of notices of 
suspension required to be given under the Act. 

This subordinate law amends provisions of the Road Transport (General) Regulation 2000 
relating to notices provided to persons whose driver’s licences are suspended, as a result of 
the non-payment of infringement notice penalties.  Section 4 of the subordinate law inserts 
new sections 9, 9A and 9B into the Road Transport (General) Regulation.  The Explanatory 
Statement for the subordinate law states: 

New clause 9 fills an inadvertent gap in the road transport legislation.  It provides for the 
contents of notices of suspension required to be given under section 44 of the Road 
Transport (General) Act 1999. 

New clause 9A also fills an inadvertent gap in the road transport legislation.  It provides 
for the contents of notices of suspension given under section 85 of the Road Transport 
(General) Act 1999. 

New clause 9B deals with notices under the road transport legislation that are sent by 
prepaid post to person’s residential address or address for service.  The note to clause 
9B (1) reminds readers of the obligation of drivers and registered operators of motor 
vehicles to inform the road transport authority of a change of address.  Clause 9B (2) 
provides that a notice is taken to be given to a person when it is received at the person’s 
address. 

Clause 9B (3) contains certain presumptions regarding timeframes for postage and 
delivery of computer generated correspondence.  By way of background, the road 
transport authority generates several hundreds of thousands of letters containing notices 
under the road transport legislation each year.  These notices include driver licence and 
vehicle registration renewal notices, infringement notices and reminder notices, and 
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notices of driver licence or vehicle registration suspension and cancellation.  Well over 
95% of these notices are generated by computer programs from templates.  They are 
despatched by prepaid post, rather than being manually addressed and stamped. 

As there are several provisions in the road transport legislation which provide for 
something to happen a specified time after a person is given a notice it is desirable to 
have a means of calculating when a notice that is sent by prepaid post can be said to have 
been “given” to the person. 

Accordingly, new regulation 9B (3) (a) provides for a rebuttable presumption that a notice 
is posted 4 working days after the date of the notice, while 9B (3) (b) provides for a 
presumption that the notice is received 4 working days after it is posted, unless the 
contrary is established.  The rebuttable presumption of receipt is based on section 62 of 
the New South Wales Fines Act 1996.  The presumption is consistent with the standard 
delivery timeframes for postal articles and allows for some additional slippage due to 
unforseen circumstances.  Australia Post’s Customer Service Charter requires it to deliver 
94% of standard letters in metropolitan areas such as the ACT by the next business day 
and by the second business day between country areas.  According to its 2008 - 2009 
Annual Report (page 17), Australia Post actually exceeded its community service 
obligations, by delivering 95.5% of domestic letters on time or early and 97.5% of bulk 
mail on time or early.  The rebuttable presumption of receipt is also consistent with the 
obligation that clients have to inform the road transport authority when they change their 
address. 

Clause 9B (4) disapplies section 250 (1) of the Legislation Act 2001 to notices under the 
road transport legislation.  Instead, the presumptions relating to the date of postage and 
date of receipt in new section 9B will apply to those notices. 

Clause 9B (5) defines the concept “road transport authority record or register”, which 
encompasses various registers of information about drivers and vehicles that are required 
to kept under the road transport legislation. 

As noted above, new subsection 9B(4) expressly disapplies subsection 250(1) of the 
Legislation Act 2001.  Section 250 of the Legislation Act provides (in part): 

250 When document taken to be served 

 (1) A document served by post under this part is taken to be served when the 
document would have been delivered in the ordinary course of post. 

 (2) However, subsection (1) does not affect the operation of the Evidence Act 1995 
(Cwlth), section 160. 

  Note  The Evidence Act 1995 (Cwlth), s 160 provides a rebuttable presumption that a postal 
article sent by prepaid post addressed to a person at an address in Australia or an 
external territory was received on the 4th working day after posting. 

 ……………………………. 

The Committee notes that section 251 of the Legislation Act provides: 

251 Other laws not affected etc 

 (1) This part does not affect the operation of any other law that authorises or 
requires service of a document otherwise than as provided under this part. 

 (2) Despite this part, a law (or, if the law is an Act, a regulation under the Act) may 
provide— 
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  (a) that a document of a particular kind may or must be served (however 
described) only in a particular way or to a particular address or number; or 

  (b) for the date (or date and time) when service (however described) of a 
document is taken to have been made. 

One of the effects of section 251 is that it expressly contemplates that, as this subordinate law 
does (and as section 160 of the Evidence Act 1995 (Cwlth) also does), different arrangements 
may be made for when documents are taken to have been served. 

On its face, the new provisions inserted into the Road Transport (General) Regulation by this 
subordinate law reverse the onus of proof, in that, rather than the road transport authority 
being required to prove that a suspension notice was served on a person, there is an 
assumption that a notice was served (if posted) within 4 working days after the date on the 
notice.  If there are any issues with the posting of the notice (including that the person to 
whom the notice was addressed did not receive the notice), the onus is on the person to whom 
the notice was addressed raising sufficient doubt about the presumption.  This is clearly a 
reversal of the onus of proof, in the sense that it imposes an obligation on a “defendant” the 
obligation to prove that they did not receive a notice, rather than the road transport authority 
having to prove that they did. 

As already indicated, the Explanatory Statement for this subordinate law expressly addresses 
the fact that the subordinate law both disapplies subsection 250(1) of the Legislation Act and 
puts the obligation on an intended recipient to provide evidence that they did not receive a 
notice. 

In support of the measure, the Explanatory Statement refers to Australia Post’s Customer 
Service Charter and the reported rates of success of Australia Post in meeting its delivery 
targets.  The Explanatory Statement also notes that the presumption created by the new 
provisions is rebuttable. 

It is a matter for the Legislative Assembly as to whether placing with a person to whom a 
notice is sent the obligation to rebut the presumption that he or she received the notice is 
justified in this particular case. 

The Committee draws the attention of the Legislative Assembly to this subordinate law, on 
the basis that it may be considered to trespass unduly on rights previously established by law, 
contrary to principle (a)(ii) of the Committee’s terms of reference. 
 
 
REGULATORY IMPACT STATEMENT 
 
The Committee has examined a regulatory impact statement provided with the following 
subordinate law and offers no comments on it: 
 
Subordinate Law SL2010-15 being the Building Legislation Amendment Regulation 
2010 (No. 1). 

GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
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Scrutiny Report No. 24—28 June 2010 

 The Chief Minister, dated 11 June 2010, in relation to comments made in Scrutiny 
Report 22 concerning Subordinate Laws: 

 SL2010-4, being the Road Transport (Mass, Dimensions and Loading) Regulation 
2010; and 

 SL2010-9, being the Animal Welfare Amendment Regulation 2010 (No. 1). 

 The Attorney-General, dated 22 June 2010, in relation to comments made in Scrutiny 
Report 23 concerning comment on the Government response to the Crimes (Sentence 
Administration) Bill 2010. 

 The Attorney-General, dated 23 June 2010, in relation to comments made in Scrutiny 
Report 11 concerning Disallowable Instrument DI2009-147, being the Legal Profession 
(Barristers and Solicitors Practising Fees) Determination 2009. 

 
The Committee wishes to thank the Chief Minister and the Attorney-General for their helpful 
responses. 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     June 2010 
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JUSTICE AND COMMUNITY SAFETY—STANDING COMMITTEE 
(PERFORMING THE DUTIES OF A SCRUTINY OF BILLS AND 

SUBORDINATE LEGISLATION COMMITTEE) 
 

REPORTS—2008-2009-2010 
 

OUTSTANDING RESPONSES 
 

 

Bills/Subordinate Legislation 
 

 
Report 1, dated 10 December 2008 
Development Application (Block 20 Section 23 Hume) Assessment Facilitation Bill 

2008 
 
Report 2, dated 4 February 2009 
Disallowable Instrument DI2008-221 - Emergencies (Bushfire Council Members) 

Appointment 2008 (No. 2) 
Disallowable Instrument DI2008-222 - Emergencies (Bushfire Council Members) 

Appointment 2008 (No. 3) 
Education Amendment Bill 2008 (PMB) 
Freedom of Information Amendment Bill 2008 (No. 2) 
 
Report 3, dated 23 February 2009 
Subordinate Law SL2008-55 - Firearms Regulation 2008 
 
Report 8, dated 22 June 2009 
Disallowable Instrument DI2009-75 - Utilities (Consumer Protection Code) 

Determination 2009 
Disallowable Instrument DI2009-86 - Legal Aid (Commissioner—Bar Association 

Nominee) Appointment 2009 
 
Report 10, dated 10 August 2009 
Disallowable Instrument DI2009-93 - Utilities (Grant of Licence Application Fee) 

Determination 2009 (No. 2) 
Subordinate Law SL2009-25 - Criminal Code Amendment Regulation 2009 (No. 1) 
 
Report 11, dated 24 August 2009 
Disallowable Instrument DI2009-104 - Government Procurement Appointment 2009 

(No. 1) 
Subordinate Law SL2009-34 - Agents Amendment Regulation 2009 (No. 1) 
 
Report 12, dated 14 September 2009 
Civil Partnerships Amendment Bill 2009 (PMB)  
Crimes (Assumed Identities) Bill 2009  
Disallowable Instrument DI2009-185 - Public Sector Management Amendment 

Standards 2009 (No. 7) 
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Eggs (Cage Systems) Legislation Amendment Bill 2009 (PMB)  
 

Bills/Subordinate Legislation 
 

 
Report 14, dated 9 November 2009 
Building and Construction Industry (Security of Payment) Bill 2009  
Disallowable Instrument DI2009-58 - Heritage (Council Chairperson) Appointment 

2009 (No. 1) 
Education (Participation) Amendment Bill 2009 
 
Report 15, dated 16 November 2009 
Disallowable Instrument DI2009-211 - Emergencies (Strategic Bushfire Management 

Plan for the ACT) 2009 
Subordinate Law SL2009-48 - Crimes (Sentencing) Amendment Regulation 2009 

(No. 1) 
 
Report 17, dated 9 December 2009 
Civil Partnerships Amendment Bill 2009 (No. 2) 
 
Report 18, dated 1 February 2010 
Planning and Development (Notifications and Review) Amendment Bill 2009 (PMB) 
 
Report 19, dated 22 February 2010 
Disallowable Instrument DI2009-235 - Attorney General (Fees) Amendment 

Determination 2009 (No. 5) 
Education (Suspensions) Amendment Bill 2010 (PMB)  
 
Report 20, dated 15 March 2010 
Disallowable Instrument DI2010-10 - Exhibition Park Corporation (Governing Board) 

Appointment 2010 (No. 1) 
Subordinate Law SL2009-56 - Court Procedures Amendment Rules 2009 (No. 3) 
 
Report 22, dated 27 April 2010 
Infrastructure Canberra Bill 2010 (PMB) 
Radiation Protection (Tanning Units) Amendment Bill 2010 (PMB)  
 
Report 23, dated 15 June 2010 
Disallowable Instrument DI2010-40 - Surveyors (Surveyor-General) Practice Directions 

2010 (No. 1) 
Disallowable Instrument DI2010-41 - Dangerous Goods (Road Transport) Fees and 

Charges Determination 2010 (No. 1) 
Disallowable Instrument DI2010-42 - Electricity Feed-in (Renewable Energy Premium) 

Rate Determination 2010 (No. 1) 
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