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TERMS OF REFERENCE 

 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 
(a) consider whether any instrument of a legislative nature made under 

an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 
(e) report to the Assembly on these or any related matter and if the 

Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation. 

 
 



 

Scrutiny Report No. 42—15 September 2011 

 
 
 

MEMBERS OF THE COMMITTEE 
 
 

Mrs Vicki Dunne , MLA (Chair) 
Mr John Hargreaves, MLA (Deputy Chair) 

Ms Meredith Hunter, MLA 
___________ 

 
Legal Adviser (Bills):  Mr Peter Bayne 

Legal Adviser (Subordinate Legislation):  Mr Stephen Argument 
Secretary: Mr Max Kiermaier 

(Scrutiny of Bills and Subordinate Legislation Committee) 
Assistant Secretary: Ms Anne Shannon 

(Scrutiny of Bills and Subordinate Legislation Committee) 
 
 
 
 
 

 
 
 
 

ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
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BILLS 
 
Bills—Comment 
 
The Committee has examined the following bills and offers these comments on them: 
 

CHILDREN AND YOUNG PEOPLE (TRANSITION TO INDEPENDENCE) 
AMENDMENT BILL 2011 

 
This Bill would amend the Children and Young People Act 2008 (the Act) to extend the 
legislative responsibility of the director general to support young people who have been 
subject to Care and Protection Orders in the ACT from 18 to 25 years of age. 
 
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?  
Report under section 38 of the Human Rights Act 2004  
 
The right to privacy – HRA paragraph 12(a) 
 
The Explanatory Statement acknowledges that the Bill engages the right to privacy, and also 
that “the extent to which the Bill may limit this right must be balanced against the extent to 
which the Bill recognises and promotes the right to the protection needed by a child 
established by [HRA] section 11”. 
 
The Committee refers the Assembly to the discussion in the Explanatory Statement. 
 
Consultation with respect to the preparation of a transition plan for a young person or a young 
adult and the right to equal protection of the law – HRA subsection  8(3) 
 
Proposed section 529E of the Act (clause 19) provides that the director-general must prepare 
a transition plan for a young person who is in out-of-home care, and at least 15 years old. By 
proposed section 529F, the director-general must consult with the young person, and notify, 
and permit submissions from those persons listed in subclause 529(3), (noting the catch-all 
“anyone else the director-general considers would be able to provide information or 
guidance about the plan”: paragraph 529F(3)(d)).  
 
Where the young person is an Aboriginal or Torres Strait Islander, there is a specific 
obligation to notify stated classes of Aboriginal or Torres Strait Islander persons and 
organisations. This is justified in the Explanatory Statement on the basis that “[i]t is 
important to recognise the cultural significance of family and kin who may have an interest 
in the wellbeing of the young person and this section aims to strengthen this by noting that 
there is a need to consult with any Aboriginal or Torres Strait Islander people or 
organisations who provide ongoing support to the young person”: paragraph 529F(3)(c)). 
 
Subsection 8(3) of the Human Rights Act provides that “[e]veryone ... is entitled to the equal 
protection of the law without discrimination”. On the face of it, the effect of paragraph 
529F(3)(c) is to deny the equal protection of the law to family and kin of a young person 
who is not an Aboriginal or Torres Strait Islander. In terms of HRA section 28, the issue 
here is whether there is sufficient reason not to extend the policy of recognising the cultural 
significance of family and kin to such persons. This issue is not identified in the Explanatory 
Statement. 
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The same issue arises in respect of proposed paragraph 529H(3)(c). 
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Member respond.  
 
Would proposed section 511A of the Act inappropriately delegate legislative power?—
Committee term of reference (c)(iv) 
 
Proposed section 511A (see clause 10) provides: 

511A Charter of rights for children, young people and young adults in, or 
previously in, out-of-home care 

 (1) The director-general must prepare a charter of rights for children, young 
people and young adults in, or previously in, out-of-home care (the charter of 
rights). 

 (2) The director-general must give a copy of the charter of rights to each child and 
young person in out-of-home care. 

 (3) The director-general must uphold the rights conferred by the charter of rights. 
 (4) The director-general must promote compliance with the charter of rights by 

out-of-home carers. 
 (5) Out-of-home carers must uphold the rights conferred by the charter of rights. 
 (6) The charter of rights is a notifiable instrument. 
  Note A notifiable instrument must be notified under the Legislation Act. 

 
The Explanatory Statement argues that: 
 

Creation of the Charter itself has been delegated to the director general as the person 
responsible for the care of children and young people for whom the Territory is parent as 
the director general is best placed to identify the particular requirements of children and 
young people in care and it is simply not practical for the Assembly to fulfil this task. 
The charter of rights is notifiable instrument. 

 
Noting that the Charter would impose on the director-general and on an out-of-home carer a 
duty to observe its terms, which might extend the legal liability of such persons, (for 
example, in negligence and/or breach of statutory duty), the issue is whether the subject 
matter of the Charter is better provided for in the proposed Act, or in an amendment of the 
Act. It is noted too that the Assembly could not disallow the Charter. 
 
The Committee draws these matters to the attention of the Assembly. 
 

CRIMES (CERTAIN PENALTY INCREASES) AMENDMENT BILL 2011 
 
This Bill would amend the Crimes Act 1900 to increase the maximum penalties for certain 
offences in the Act. 
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Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?  
Report under section 38 of the Human Rights Act 2004  
 
The Explanatory Statement states that “[a]n increase to a maximum penalty for criminal 
offences will not engage rights located in the ACT’s Human Rights Act 2004. As this Bill 
only impacts on penalty levels, a human rights analysis is not provided”. 
 
This approach appears to contradict an earlier position taken by the Attorney-General. In 
Scrutiny Report No 2 of the 7th Assembly, concerning the Justice and Community Safety 
Legislation Amendment Bill 2004 (No 2), the Committee acknowledged the Attorney-
General’s concern that the proposed sections 31 and 35 of the Smoking (Prohibition in 
Enclosed Public Places) Act 2003 introduced a penalty regime that may not be a 
proportionate response to the fact that the licensee has been found guilty of an offence. In 
Scrutiny Report No 55 of the 5th Assembly, the Committee drew attention to section 10 of the 
Human Rights Act and noted a comment that “[i]n various jurisdictions around the world it is 
a constitutional principle that no person should be subjected to a grossly disproportionate 
sentence”.1 
 
The Committee adheres to its view that the prescription of a penalty for a criminal offence 
does engage the Human Rights Act 2004, and the Assembly should be alert to consider the 
issue when maximum penalties are increased. The issue is whether the penalty is so 
disproportionate to a “high end” offence that it is “cruel”, in terms of HRA paragraph 
10(1)(b), and  it is one worth addressing where, as in the case of this Bill, significant 
increases in penalties are proposed.  
 
The Committee refers the Assembly to the discussion in the Explanatory Statement.  
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Member respond. 
 

CRIMES (PROTECTION OF WITNESS IDENTITY) BILL 2011 
 
This is a Bill for an Act to provide, in the context of court proceedings, a scheme to protect 
the identities of undercover operatives both within the ACT and in other jurisdictions. 
 
Introduction 
 
The critical elements of the scheme are stated in the Explanatory Statement: 
 

The [Act would empower] the chief officer (the ACT Chief Police Officer (ACT CPO) or 
the Chief Executive Officer of the Australian Crime Commission (ACC CEO)) to give a 
witness identity protection certificate in relation to a proceeding. The effect of such a 
certificate is to:  

 
• enable an operative to give evidence under his or her assumed name or a court 

name;  

                                                 
1 D van Zyl Smitand A Ashworth, “Disproportionate Sentences as Human Rights Violations” (2004) 
67 Modern Law Review 541 at 541. 
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• excuse an operative from stating his or her real name or address during the 
proceeding; and  

• prevent the asking of any question or the making of any statements during the 
proceeding that may lead to the disclosure of the operative’s real identity or where 
the operative lives. 

 
In addition, “[t]o protect police and other operatives, the Bill also creates offences for 
disclosing information that reveals or is likely to reveal the real identity of an operative 
covered by a witness identity protection certificate”. 
 
Clause 18 is also critical, in that it proposes a scheme whereby the court may authorise 
disclosure of the identity of an operative. 
 
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties?  
Report under section 38 of the Human Rights Act 2004  
 
A privative clause 
 
Subclause 11(1) empowers the chief officer of a law enforcement agency to give a witness 
identity protection certificate.  Subclause 11(2) then provides: 
 

(2) A decision to give a witness identity protection certificate— 

 (a) is final and is not subject to appeal or review; and 

 (b) must not be called into question, quashed or invalidated by a court. 
 
The Committee has long been concerned about such privative clauses.  They may be an undue 
trespass on rights or incompatible with HRA subsection 21(1).  Moreover, it is possible that the 
power of the Assembly to restrict judicial review is limited by subsection 48A(1) of the 
Australian Capital Territory (Self-Government) Act 1988; see generally Scrutiny Report No 11 
of the 6th Assembly, concerning the Water Resources Amendment Bill 2005. 
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Member respond. 
 
The scheme for the protection against disclosure of the identity of an operative and the 
defendant’s right to a fair trial (HRA subsection 21(1)), and/or right to examine prosecution 
witnesses (HRA paragraph 22(2)(g)). 
 
The Explanatory Statement notes that “[a] significant body of jurisprudence already exists in 
Australia allowing for the protection of an undercover police operative’s identity where they 
appear as a witness in proceedings”. It notes that section 130 of the Evidence Act 1995 
(Cwlth), which currently applies in the ACT, governs the operation of public interest 
immunity.2 Currently, this immunity is the basis for a claim that the identity of an undercover 
operative should not be disclosed. Under section 130, the court is required to engage in a 
broadly defined balancing process, and allows more scope (than is permitted by the Bill) for 

                                                 
2 The Explanatory Statement notes that Evidence Act 2011 (ACT), notified on 13 April 2011, will cease 
the application of the Evidence Act 1995 (Cwlth) in the Territory, upon commencement. Section 130 of 
the Evidence Act 2011 (ACT) is substantially the same as section 130 of the Evidence Act 1995 (Cwlth). 
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the disclosure to a party to the proceeding of the identity of an operative. The existence of 
section 130 is not therefore a sufficient or even particularly relevant matter to consider when 
addressing the scheme of the Bill.  
 
Where a witness identity protection certificate is upheld and applied, there is a departure from 
a fundamental principle of the common law, which in turn is an aspect of the right to a fair 
trial stated in HRA subsection 21(1), and also more particularly in the right stated in 
paragraph 22(2)(g) “to examine prosecution witnesses, or have them examined ...”. The 
Committee appreciates that the certificate procedure applies to both civil and criminal 
proceedings, but the discussion following may at points refer to criminal proceedings, given 
that it is this context that the HRA compatibility issue will be more acute.  
 
A fair trial challenge could arise in two ways. In the first place, the challenge may be that the 
certificate procedure is in all cases HRA incompatible. Secondly, the challenge may be that in 
the context of the particular proceeding, the operation of the certificate procedure would deny 
a party a fair trial, and in making its assessment, a court may well have regard to the 
operation of other procedures, to the end of making a global assessment of the fairness of the 
trial. In this second case, the remedy might be to stay the proceeding. This Report will focus 
on the first way in which an issue of compatibility may be raised. 
 
There are judicial views (expressed extra-curially) to the effect that in no circumstances 
should a party be precluded from asking a witness to reveal the identity and address of the 
relevant operative. In R v Davis, Lord Bingham said that ”[i]t is a long-established principle 
of the English common law that, subject to certain exceptions and statutory qualifications, the 
defendant in a criminal trial should be confronted by his accusers in order that he may cross-
examine them and challenge their evidence”.3 Some judicial figures have seen this principle 
as a bar to the keeping secret of the identity of a witness. Lord Bingham illustrated this point 
in the following remarks: 
 

in Northern Ireland in 1972 (when) a commission chaired by Lord Diplock reported on 
Legal Procedures to Deal with Terrorist Activities there. The commission concluded 
(Chapter 2, para 7(b)) that the problem of witness intimidation could not be overcome by 
any changes in the conduct of the trial, the rules of evidence or the onus of proof which it 
would regard as appropriate to trial by judicial process in a court of law. It considered 
(chapter 4, para 20) that the minimum requirements for criminal trial by a court of law 
called for the accused to be informed in detail of the nature of the accusation against him 
and to examine or have examined witnesses against him. The commission could see no 
way (ibid) of keeping the identity of witnesses secret without gravely handicapping the 
defence or exposing counsel to a conflict between his duty to his client and a duty to the 
state inconsistent with the role of the defendant's lawyer in a judicial process. A 
committee under the chairmanship of Lord Gardiner "to consider, in the context of civil 
liberties and human rights, measures to deal with terrorism in Northern Ireland", reporting 
in 1975 (Cmnd. 5847), considered the possibility of measures to conceal the identity of 
witnesses but concluded (chapter 2, para 55) that the very serious limitations they would 
place on effective cross-examination would imperil the whole concept of a fair trial, and 
the committee regarded this, as the Diplock Commission had done, as a conclusive 
argument against such measures. 

 

                                                 
3 [2008] UKHL 36 [5].  
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On the other hand, the courts in Australia, and other common law jurisdictions, as well as 
bodies such as the European Court of Human Rights, have permitted restrictions on evidence 
to protect police informers and police witnesses. It is sufficient to refer to the discussion of 
case-law in the Explanatory Statement.4 It is also the case, however, that the courts have 
emphasised that the restrictions must be limited in the interests of protecting the defendant.  
 
This raises what is perhaps the more critical issue of whether the scheme in the Bill provides 
enough in the way of protecting the right of a party to a fair trial. 
 
A brief discussion of this issue starts with the common law, including the way statutory 
provisions such as section 130 of the Evidence Act are applied. The Explanatory Statement 
acknowledged that “[t]here is currently authority that the only excuse for granting disclosure 
of the operative’s identity is where the information is necessary to allow the accused in a 
criminal trial to fully answer the case against him or her”. 
 
It is well-accepted at common law that withholding information based on the informer 
privilege is subject to what is known as the “innocence at stake” exception. In 
Marks v Beyfus5 Lord Esher MR said: 
 

if upon the trial of a prisoner the judge should be of opinion that the disclosure of the 
name of the informant is necessary or right in order to shew the prisoner’s innocence, 
then one public policy is in conflict with another public policy, and that which says that 
an innocent man is not to be condemned when his innocence can be proved is the policy 
that must prevail. 

 
In Cain v Glass (No. 2) McHugh JA said that the trial judge must require the disclosure of the 
informer’s identity if “the jury might reasonably think that the evidence, which is likely to 
result from the disclosure, will lead to an acquittal”.6 In Jarvie v Magistrates' Court of 
Victoria at Brunswick,7 Brooking J said that the identity of a witness could not be withheld 
"if there is good reason to think that disclosure may be of substantial assistance to the 
defendant in combating the case for the prosecution". 
 
In particular, the courts have been concerned to ensure that a defendant may explore the 
credibility of a prosecution witness. In R v Davis, Lord Bingham quoted the words of the 
majority opinion of the Supreme Court in Smith v Illinois:8  
 

... when the credibility of a witness is in issue, the very starting point in 'exposing 
falsehood and bringing out the truth' through cross-examination must necessarily be to 
ask the witness who he is and where he lives. The witness' name and address open 
countless avenues of in-court examination and out-of-court investigation. To forbid this 
most rudimentary inquiry at the threshold is effectively to emasculate the right of cross-
examination itself. 

 

                                                 
4 See too the references to Rowe v United Kingdom and R v A (No 2) in the Committee’s comments below on the 
Evidence Amendment Bill 2011. 
5 (1890) 25 Q.B.D. 494 at 498. 
6 (1985) 3 NSWLR 230 at 251. 
7 [1995] 1 VR 84. 
8 390 US 129, 131 (1968) (footnotes omitted). 
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However, evidence as to the name and address of a witness may also be relevant more 
directly in the sense that it is relevant to the proof or disproof of a fact in issue. In S v Leepile 
Ackerman J pointed out that the withholding from the defendant of the name and address of a 
witness would “make it more difficult to make enquiries to establish that the witness was not 
at places on the occasions mentioned by him”.9 There are circumstances in which the issue of 
whether a witness was at the place he or claimed to be is an issue of fact, and not an issue as 
to the credibility of the witness.10 Another instance where evidence as to the name and 
address of a witness may be relevant to the proof or disproof of a fact in issue is where it is 
relevant to establishing a defence, such as entrapment.11 Given that an assessment of the basis 
for admission of evidence is entirely dependent on the context in which the issue arises, there 
is no limit to the number of situations in which the name and address of a witness might be 
relevant to the proof or disproof of a fact in issue. 
 
Clause 18 proposes a scheme whereby the court may authorise disclosure of the identity of an 
operative, as outlined in the Explanatory Statement. 
 

Clause 18(2) allows a party to a proceeding where a certificate has been filed to apply to 
the court: 

 
• for leave to ask a witness a question; or 

• for leave to request that a person involved in the proceeding make a statement; 

• for an order requiring a witness to answer a question, give evidence, or provide 
information 

• that discloses or may lead to the disclosure of the operative’s identity or address. 
 
Clause 18(3) provides for the court to give leave or make an order for a person to do any 
of the things mentioned in clause 18(2).  Clause 18(4) provides that the court must not 
give leave or make an order unless there is evidence that, if accepted, would substantially 
call into question the operative’s credibility, and it would be impractical to test properly 
the credibility of the operative without allowing for possible disclosure of their identity or 
address. It must also be in the interests of justice for the operative’s credibility to be 
tested. 

 
It appears then that the court cannot consider whether evidence about the law enforcement 
operative’s identity would be relevant to proof of the facts in issue in a way that would assist 
the accused to point to innocence. The common law cases do not draw this distinction, and it 
seems wrong in principle. On the face of it, it is odd that a defendant is entirely precluded 
from using evidence of the name and address of a witness to cross-examine as to issues of 
fact, while being permitted to use the evidence to attack the credibility of the witness about 
what are sometimes described as “collateral fact” issues, such as the extent and nature of 
offences committed by the witness. Exploring credibility may be very time-consuming and in 
the end results in evidence that does not bear directly on the issues of fact before the court.  
 

                                                 
9 (1986) (4) SA 187 at 189 (South Africa), quoted in R v Davis, above n3 [9].  
10 See Piddington v Bennett & Wood Pty Ltd [1940] HCA 2. 
11 A point noted R v Scott (1990), 61 C.C.C. (3d) 300 (S.C.C.), at 314 (Supreme Court of Canada). 
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Given this limited basis in the Bill for a party to a matter to obtain evidence of the identity of 
an operative, there is an issue whether the scheme can be justified as a limitation to a party’s 
right to a fair trial. A court addressing the compatibility of the scheme with a party’s right to 
a fair trial might find that the trial cannot be fair unless the wider common law “innocence at 
stake” exception is available to the party. 
 
The Explanatory Statement asserts that “[t]he limitation on the right to a fair trial and rights 
in criminal proceedings is reasonable and only goes as far as is necessary for the purpose of 
protecting the personal safety of witnesses and their families”. There is no indication that any 
less restrictive measures were considered. 
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Minister respond. 
 
The Committee notes that the Explanatory Statement appears to overstate the power of a 
court under clause 18 to give leave to allow the disclosure of a witness’ identity, despite the 
existence of a witness identity protection certificate. It states that “[t]he court may give leave 
where the interests of justice, specifically the interests in a fair trial, require the witness’ 
identity to be disclosed to explore credibility”. There is no reference to the interests of a fair 
trial in subclause 18(4). 
 
The Explanatory Statement also states that “[f]urthermore, if there were cases where the 
protection of the witness’ identity means that the defendant is unable to properly test the facts 
in issue, the court has a discretion to stay the proceedings in the interest of justice”. There is 
no such provision in the Bill, and the reference is perhaps to some other basis in law for this 
power of the court. If so, the Committee considers that this power be identified and discussed 
with reference to the situation that could arise as a result of the operation of this scheme. 
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Minister respond. 
 
A misleading provision 
 
Subclause 23(1) provides: 
 

(1) Despite any other territory law, the functions of a chief officer of a law enforcement 
agency under this Act must not be delegated to anyone else. 

 
This is misleading in that a provision of a Territory statute cannot limit the power of the 
Legislative Assembly to enact a later statute to amend an earlier statute. The public should be 
able to rely on what a plain reading of a statute suggests, and this is clearly not the case with 
subclause 23(1). It once again recommends that such clauses not be stated in a bill. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Minister respond. 
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EVIDENCE AMENDMENT BILL 2011 
 
This Bill would amend the Evidence Act 2011 to create a professional confidential 
relationship privilege; provide for the mutual recognition of self-incrimination certificates; 
expand the circumstances in which a person is taken to not be available to give evidence; and 
incorporate the provisions of the Evidence Act 1995 (Commonwealth) that provide for a 
journalist privilege. 
 
Do any provisions of the Bill amount to an undue trespass on personal rights and 
liberties? 
Report under section 38 of the Human Rights Act 2004 
 
The proposed amendments in relation to the protection of protected confidence 
communications 
 
The Explanatory Statement explains that clause 4: 
 

[proposes to amend] part 3.10 of the Evidence Act 2011 to expand the categories of 
privilege to include a professional confidential relationship privilege. The privilege is 
designed to protect evidence from disclosure on the ground that it concerns a 
communication made in circumstances where a professional was acting under an 
obligation not to disclose the evidence. 

 
New section 126A defines a number of terms for the purpose of division 3.10.1A. 
Importantly, protected confidence is defined to mean a communication made by a person 
in confidence to someone else (referred to as the confidant): 

 
(a) in the course of a relationship in which the confidant was acting in a professional 

capacity; and 

(b) when the confidant was under an express or implied obligation not to disclose its 
contents, whether or not the obligation arises under law or can be inferred from 
the nature of the relationship between the person and the confidant.  

 
There is a lack of clarity surrounding the scope of the discretion of a court to exclude 
evidence of a protected confidence. One possible view is that a court would have a discretion 
to order that the evidence not be presented in any case where it finds that presenting the 
evidence would disclose a protected confidence (proposed subsection 126B(1)), and the only 
limitation on this power is that the court must take into account the non-exhaustive list of 
matters stated in proposed subsection 126B(4). 
 
A narrower view is that proposed subsection 126B(3) requires the court in every instance to 
be satisfied that (a) it is likely that harm would or might be caused (whether directly or 
indirectly) to a protected confider if the evidence is presented; and (b) the nature and extent 
of the harm outweighs the desirability of the evidence being presented and, that, in making 
this assessment, the court must take into account the non-exhaustive list of matters stated in 
proposed subsection 126B(4). Moreover, the effect of proposed subsection 126B(3) is to 
require the court to be satisfied of these matters, so that if the matter is evenly balanced, it 
should not make the order. 
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The Explanatory Statement does not make any reference to proposed subsection 126B(3). 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Minister clarify the relationship of proposed subsection 126B(3) to proposed subsections 
126B(1) and 126B(4). 
 
Whatever view is taken, the provisions in proposed division 3.10.1A raise a significant rights 
issue. As the Attorney-General has stated, “[t]he right to a fair trial, which is enshrined in 
[section 21 of] the ACT Human Rights Act 2004, is based on the premise that all relevant 
evidence is brought before the courts in a trial”.12 The rights dimension of this principle was 
made clear by Spigelman CJ in R v Young: 
 

The starting point is that the search for the truth requires all oral and documentary 
information, which is directly or indirectly relevant or material, to be available. As Rich J 
has put it: “The paramount principle of public policy is that truth should always be 
accessible to the established courts of the country.” McGuinness v Attorney-General (Vic) 
(1940) 63 CLR 73 at 87.13 

 
The Supreme Court has recognised this aspect of the right to a fair trial. In Pappas v Noble, 
Master Harper said: 
 

There seems to me a respectable argument that a provision in [a] Territory Act which 
makes inadmissible evidence which would otherwise be relevant and admissible and 
which might be determinative of issues in the trial of a civil action, might well be 
categorised as inconsistent with the right to a decision after a fair hearing.14 

 
In Rowe v United Kingdom15 the European Court of Human Rights, addressing the right to a 
fair trial in article 6 of the European Convention on Human Rights, said that: 
 

the entitlement to disclosure of relevant evidence is not an absolute right. In any criminal 
proceedings there may be competing interests, such as national security or the need to 
protect witnesses at risk of reprisals or keep secret police methods of investigation of 
crime, which must be weighed against the rights of the accused (see, for example, the 
Doorson v. the Netherlands judgment of 26 March 1996, Reports of Judgments and 
Decisions 1996-II, p. 470, § 70). In some cases it may be necessary to withhold certain 
evidence from the defence so as to preserve the fundamental rights of another individual 
or to safeguard an important public interest. However, only such measures restricting the 
rights of the defence which are strictly necessary are permissible under Article 6 § ... . 
Moreover, in order to ensure that the accused receives a fair trial, any difficulties caused 
to the defence by a limitation on its rights must be sufficiently counterbalanced by the 
procedures followed by the judicial authorities ... [some footnotes omitted]. 

                                                 
12 Undated letter to the Senate Standing Committee on Legal and Constitutional Affairs 
http://www.aph.gov.au/Senate/Committee/legcon_ctte/journalists/submissions/sub10.pdf 
13 [1999] NSWCCA 166 [75]. 
14 [2006] ACTSC 39 at [14]. In that case, the particular context was that of a plaintiff “who is not 
permitted to call evidence from a treating medical practitioner of that practitioner's opinion, so that 
the Court is limited in relation to medical opinion as to diagnosis and prognosis to that of a single 
expert, may well complain that he or she has not had a fair trial”. The operation of proposed section 
126B of the Evidence Act could well produce a similar result. 
15 (2000) 30 EHRR 1 at [61]. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%2030%20EHRR%201
http://www.worldlii.org/eu/cases/ECHR/2000/91.html#para60
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Also addressing  article 6, in R v A (No 2), Lord Steyn (in the  House of Lords) said that: 
 

[i]n order to assess whether [a particular provision] is incompatible with the convention 
right to a fair trial, it is necessary to consider what evidence it excludes. The mere fact 
that it excludes some relevant evidence would not by itself amount to a breach of the fair 
trial guarantee. On the other hand, if the impact of [the particular provision] is to deny the 
right to accused in a significant range of cases from putting forward full and complete 
defences it may amount to a breach.16 

 
An assessment of the compatibility of a provision of a Territory bill with section 21 of the 
Human Rights Act must of course be made having regard to section 28 of this Act. The 
Explanatory Statement acknowledges that the provisions of proposed division 3.10.1A engage 
the right to fair trial, and in particular that their operation “could result in relevant evidence 
being unavailable to the court”. It also argues that the provisions place “a reasonable limit on 
the right to a fair trial that can be demonstrably justified in a free and democratic society”, and 
offers a short analysis in terms of the matters stated in section 28 of the Human Rights Act. The 
Committee refers the Assembly to the Explanatory Statement and adds three additional points. 
 
The first is that made in earlier Committee reports concerning provisions that could operate to 
exclude evidence of statements made by a person out of court, where the statement is tendered 
on the basis that the assertions of fact made in the statements are evidence of the existence of 
those facts. In many instances, evidence of a protected confidence will be offered on this basis. 
The probative value of a communication is that it may be made at a point of time very close to 
the occurrence of the events the communication represents as having occurred. Although the 
communication would be adduced for the hearsay purpose of proving that the events occurred, 
the Evidence Act permits such a statement to be admitted on a wide basis, and some judges 
have said that, given the time at which it was made, such a statement has significant probative 
value.17 The exclusion of a communication might thus have a significant detrimental effect of 
the ability of a party to prove their case. 
 
The second is that the operation of proposed division 3.10.1A may well be to add considerable 
time, cost and complexity to the conduct of many trials. For example, a communication 
between a doctor and a patient will be a protected confidence, and in the conduct of many 
personal injury cases there will often be many relevant communications of this nature. It is to 
be noted that it is not only a party to the matter that may seek a direction from the court; the 
court may give a direction on its own initiative, or on the application of the protected confider 
or confidant (whether or not either is a party) (proposed subsection 126B(2)). It is also possible 
that a party may seek to make applications for directions “strategically”, with a view to wearing 
down an opponent with the costs burden of frequent and disparate applications. 
 
The third point is that the list of non-exhaustive factors set out in proposed subsection 
126B(4) to guide the exercise of judicial discretion makes no reference to the value of a 
party’s right to a fair trial. 
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Minister respond. 

                                                 
16 [2001] UKHL 25 at [33]. 
17 See for example, Graham v The Queen (1998) 195 CLR 606 at 608, per Gaudron, Gummow and 
Hayne JJ. 

http://www.bailii.org/uk/cases/UKHL/2001/25.html
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The proposed amendments in relation to the protection of a journalist’s informant’s 
identity 
 
Clause 4 also proposes to insert proposed division 3.10.1C into the Evidence Act “to provide 
that if a journalist has promised an informant not to disclose his or her identity, neither the 
journalist nor his or her employer is compellable to answer any question or produce any 
document that would disclose the identity of the informant or enable their identity to be 
ascertained” (Explanatory Statement, and see proposed subsection 126K(1)). 
 
This protection is however qualified by proposed subsections 126K(2) and 126K(3): 
 

(2) The court may, on the application of a party, order that subsection (1) is not to 
apply if it is satisfied that, having regard to the issues to be decided in the 
proceeding, the public interest in the disclosure of the informant’s identity 
outweighs— 
 

 (a) any likely adverse effect of the disclosure on the informant or anyone else; 
and 

(b) the public interest in the communication of facts and opinion to the public by 
the news media and, accordingly also, in the news media’s ability to access 
sources of facts. 

(3) An order under subsection (2) may be made subject to the conditions (if any) the 
court thinks fit. 

 
The Explanatory Statement acknowledges that the provisions of proposed division 3.10.1C 
engage the right to fair trial, and in particular that their operation “could result in relevant 
evidence being unavailable to the court”. It also argues that the provisions place “a 
reasonable limit on the right to a fair trial that can be demonstrably justified in a free and 
democratic society”, and offers a short analysis in terms of the matters stated in section 28 of 
the Human Rights Act. The Committee refers the Assembly to the Explanatory Statement 
and also to the Committee’s additional points made above. It is noted in particular that 
proposed subsection 126K(2) makes no reference to the value of a party’s right to a fair trial. 
 
The Committee also notes (drawing here on a submission made by the Territory 
Attorney-General to the Senate Standing Committee on Legal and Constitutional Affairs’ 
inquiry into the Evidence Amendment (Journalists’ Privilege) Bill 2009),18 that the Bill does 
not “provide that the privilege does not prevent the adducing of evidence of a communication 
made, or the contents of a document prepared, in the furtherance of the commission of a fraud, 
or an offence, or the commission of an act that renders a person liable to civil penalty. The Bill 
would remove this automatic loss of privilege on the grounds of misconduct. This amendment 
would enable the possible application of journalists’ privilege to cases where the 
communication between a journalist and their source is itself an offence.”. 
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Minister respond. 

                                                 
18 http://www.aph.gov.au/Senate/Committee/legcon_ctte/journalists/submissions/sub10.pdf 
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RESIDENTIAL TENANCIES (MINIMUM HOUSING STANDARDS) AMENDMENT 
BILL 2011 

 
This Bill would amend the Residential Tenancies Act 1997 to set minimum standards for 
rental properties in the ACT, in particular in relation to energy efficiency and water 
efficiency. 
 
Does a clause of the Bill inappropriately delegate legislative powers? Committee term of 
reference (c)(iv) 
 
The Explanatory Statement explains that two kinds of minimum standards for rental properties 
are prescribed by the Bill; that is, in relation to energy efficiency and water efficiency. 
Proposed paragraph 35(c) (see clause 10) also provides that minimum housing standard is “a 
standard determined by the Minister under section 35C”. Proposed section 35C provides that 
the Minister “must determine minimum standards” in relation to a number of matters, 
(including some that are very broadly stated, such as “construction, condition and safety of 
premises”), and “may determine minimum housing standards in relation to any other matter”. 
 
The detail of the minimum housing standards is thus a matter of significance. In the first place, a 
landlord is obliged to ensure that the premises meet the minimum housing standards, and in 
some instances this could be quite costly. The Bill contains a complex process whereby a failure 
by a landlord to comply with a minimum housing standard may result in that person being 
subject to an order by ACAT to rectify a matter, or reduce the rent, or to terminate the tenancy 
agreement. Engaging in this process could be expensive. Secondly, and depending on the nature 
of the obligations, the scope of the obligations could have an effect on the residential rental 
market in the Territory, in relation to the level of rents and the supply of housing. 
 
There is thus an issue whether this topic is more appropriately regulated by the Act, rather 
than by regulations. The justification offered in the Explanatory Statement is that “[t]he 
detail of these obligations have been delegated to the Minister because of the detailed nature 
and complexity of the task and the need for further community involvement in the process 
(this is provided for in section 35D)”. 
 
The Committee draws this matter to the attention of the Assembly.  
 

SMOKING IN CARS WITH CHILDREN (PROHIBITION) BILL 2011 
 
This Bill would introduce a ban on smoking in cars on a road or road-related area when 
children are present. 
 
Do any provisions of the Bill amount to an undue trespass on personal rights and 
liberties? 
Report under section 38 of the Human Rights Act 2004 
 
The provisions of the Bill engage the right to privacy in HRA paragraph 12(a) and a 
restriction on this right needs to be justified in terms of HRA section 28. The two strict 
liability offence provisions (clauses 8 and 9) engage the presumption of innocence (HRA 
subsection 22(1)) and also require justification. The ban on smoking in cars on a road or 
road-related area when children are present may also be seen to enhance the “right to 
protection needed by the child because of being a child” (HRA subsection 11(2)). 
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The Committee commends the thorough and thoughtful discussion of these issues in the 
Explanatory Statement and refers the Assembly to this discussion. 
 
The Committee draws these matters to the attention of the Assembly. 
 
 
SUBORDINATE LEGISLATION 
 
Disallowable Instruments—No comment 
 
The Committee has examined the following disallowable instruments and offers no 
comments on them: 
 

Disallowable Instrument DI2011-182 being the Public Place Names (Forrest) 
Determination 2011 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the name of one road in the Division of Forrest.  
Disallowable Instrument DI2011-183 being the Public Place Names (Wright) 
Determination 2011 (No. 2) made under section 3 of the Public Place Names Act 1989 
determines the names of new roads in the Division of Wright.  
Disallowable Instrument DI2011-184 being the Public Place Names (Belconnen District) 
Determination 2011 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the name of one road in the District of Belconnen.  
Disallowable Instrument DI2011-186 being the Juries (Payment) Determination 2011 
made under section 51 of the Juries Act 1967 revokes DI2010-270 and determines 
payments made to jurors for the purposes of the Act.  
Disallowable Instrument DI2011-187 being the Building and Construction Industry 
Training Levy (Governing Board) Appointment 2011 (No. 1) made under section 7 of 
the Building and Construction Industry Training Levy Act 1999 and section 79 of the 
Financial Management Act 1996 reappoints a specified person as chair of the ACT 
Building and Construction Industry Training Fund Board.  
Disallowable Instrument DI2011-188 being the Building and Construction Industry 
Training Levy (Governing Board) Appointment 2011 (No. 2) made under section 7 of 
the Building and Construction Industry Training Levy Act 1999 and section 78 of the 
Financial Management Act 1996 reappoints a specified person as a member of the ACT 
Building and Construction Industry Training Fund Board.  
Disallowable Instrument DI2011-189 being the Building and Construction Industry 
Training Levy (Governing Board) Appointment 2011 (No. 3) made under section 7 of 
the Building and Construction Industry Training Levy Act 1999 and section 78 of the 
Building and Construction Industry Training Levy Act 1999 and Financial Management Act 
1996 reappoints a specified person as a member of the ACT Building and Construction 
Industry Training Fund Board.  
Disallowable Instrument DI2011-190 being the Building and Construction Industry 
Training Levy (Governing Board) Appointment 2011 (No. 4) made under section 7 of 
the Building and Construction Industry Training Levy Act 1999 and section 78 of the 
Financial Management Act 1996 reappoints a specified person as a member of the ACT 
Building and Construction Industry Training Fund Board.  
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Disallowable Instrument DI2011-191 being the Education (Non-Government Schools 
Education Council) Appointment 2011 (No. 2) made under section 109 of the Education 
Act 2004 appoints a specified person as an education member of the Non-government 
Schools Education Council.  
Disallowable Instrument DI2011-192 being the Education (Non-Government Schools 
Education Council) Appointment 2011 (No. 3) made under section 109 of the Education 
Act 2004 appoints a specified person as an education member of the Non-government 
Schools Education Council.  
Disallowable Instrument DI2011-193 being the Education (Non-Government Schools 
Education Council) Appointment 2011 (No. 4) made under section 109 of the Education 
Act 2004 appoints a specified person as a community member of the Non-government 
Schools Education Council.  
Disallowable Instrument DI2011-195 being the Health Professionals (Veterinary 
Surgeons Board) Appointment 2011 (No. 3) made under the Health Professionals Act 
2004 and sections 10 and 12 of the Health Professionals Regulation 2004 appoints a 
specified person as a community representative member of the ACT Veterinary 
Surgeons Board.  
Disallowable Instrument DI2011-196 being the Racing Appeals Tribunal Appointment 
2011 (No. 1) made under section 40 and Schedule 1, section 1.1 of the Racing Act 1999 
revokes DI2008-256 and appoints a specified person as a member and deputy president 
of the Racing Appeals Tribunal.  
Disallowable Instrument DI2011-198 being the Planning and Development (Lease 
Variation Charges) Determination 2011 (No. 1) made under paragraph 276C(2)(a) and 
subsection 276E(1) of the Planning and Development Act 2007 determines lease variation 
charges.  
Disallowable Instrument DI2011-200 being the Road Transport (General) (Pay Parking 
Area Fees) Determination 2011 made under section 96 of the Road Transport (General) 
Act 1999 revokes DI2010-130 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2011-201 being the Training and Tertiary Education (Fees) 
Determination 2011 made under section 111 of the Training and Tertiary Education Act 
2003 revokes DI2010-151 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2011-202 being the Public Baths and Public Bathing (Active 
Leisure Centre Fees) Determination 2011 made under section 37 of the Public Baths and 
Public Bathing Act 1956 revokes DI2010-152 and determines fees payable for the 
purposes of the Act.  
Disallowable Instrument DI2011-203 being the Race and Sports Bookmaking (Sports 
Bookmaking Venues) Determination 2011 (No. 1) made under subsection 21(1) of the 
Race and Sports Bookmaking Act 2001 revokes DI2010-301 and approves the inclusion of 
a sub-agency in the Kaleen Bar and Bistro.  
Disallowable Instrument DI2011-205 being the Canberra Institute of Technology (Fees) 
Determination 2011 made under subsection 53(1) of the Canberra Institute of Technology 
Act 1987 revokes DI2009-195 and determines the fees payable for attendance at public 
access courses and programs.  
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Disallowable Instrument DI2011-207 being the Civil Law (Wrongs) Professional 
Standards Council Appointment 2011 (No. 2) made under Schedule 4, section 4.38 of 
the Civil Law (Wrongs) Act 2002 reappoints a specified person as a member of the 
Professional Standards Council.  
Disallowable Instrument DI2011-208 being the Legal Aid (Commissioner—Bar 
Association Nominee) Appointment 2011 made under subsection 16(2) of the Legal Aid 
Act 1977 revokes DI2009-86 and appoints a specified person, a nominee of the ACT Bar 
Association, as a part-time member of the Board of the Legal Aid Commission.   
Disallowable Instrument DI2011-209 being the Domestic Animals (Fees) Determination 
2011 (No. 2) made under section 144 of the Domestic Animals Act 2000 revokes DI2011-
119 and determines fees payable for the purposes of the Act.  
Disallowable Instrument DI2011-210 being the Public Place Names (Harrison) 
Determination 2011 (No. 3) made under section 3 of the Public Place Names Act 1989 
determines the name of a new road in the Division of Harrison.  
Disallowable Instrument DI2011-211 being the Public Place Names (Hume) 
Determination 2011 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the names of new roads in the Division of Hume.  
Disallowable Instrument DI2011-213 being the Public Place Names (Forde) 
Determination 2011 (No. 2) made under section 3 of the Public Place Names Act 1989 
determines the names of new roads in the Division of Forde.  
Disallowable Instrument DI2011-214 being the Cemeteries and Crematoria (Perpetual 
Care Trust Percentage and Perpetual Care Trust Reserve Percentage) Determination 
2011 (No. 1) made under section 11 of the Cemeteries and Crematoria Act 2003 revokes 
all previous determinations made under section 11 and determines the perpetual care 
trust amount and perpetual care trust reserve amount for the next planning period of 
five years.  
Disallowable Instrument DI2011-215 being the Civil Law (Wrongs) Australian Property 
Institute Valuers Limited Scheme Amendment 2011 (No. 1) made under sections 4.10 
and 4.11, Schedule 4, of the Civil Law (Wrongs) Act 2002 approves amendments to the 
Australian Property Institute Valuers Limited Scheme submitted by the New South 
Wales Professional Standards Council in accordance with the Act.  
Disallowable Instrument DI2011-217 being the ACT Teacher Quality Institute Board 
Appointment 2011 (No. 2) made under Division 3.2, sections 14 and 15 of the ACT 
Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 
appoints a specified person as a member of the ACT Teacher Quality Institute Board, 
nominated by the Association of Independent Schools of the ACT.  
Disallowable Instrument DI2011-219 being the ACT Teacher Quality Institute Board 
Appointment 2011 (No. 3) made under Division 3.2, sections 14 and 15 of the ACT 
Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 
appoints a specified person as a member of the ACT Teacher Quality Institute Board, 
nominated by the Archdiocese of Canberra and Goulburn Catholic Education Office.  
Disallowable Instrument DI2011-220 being the ACT Teacher Quality Institute Board 
Appointment 2011 (No. 4) made under Division 3.2, sections 14 and 15 of the ACT 
Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 
appoints a specified person as a member of the ACT Teacher Quality Institute Board, 
nominated by the ACT Branch of the Australian Education Union.  



17 
 

Scrutiny Report No. 42—15 September 2011 

Disallowable Instrument DI2011-221 being the ACT Teacher Quality Institute Board 
Appointment 2011 (No. 5) made under Division 3.2, sections 14 and 15 of the ACT 
Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 
appoints a specified person as a member of the ACT Teacher Quality Institute Board, 
nominated by the NSW/ACT Independent Education Union.  
Disallowable Instrument DI2011-222 being the ACT Teacher Quality Institute Board 
Appointment 2011 (No. 6) made under Division 3.2, sections 14 and 15 of the ACT 
Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 
appoints a specified person as a member of the ACT Teacher Quality Institute Board, 
nominated by the University of Canberra.  
Disallowable Instrument DI2011-223 being the ACT Teacher Quality Institute Board 
Appointment 2011 (No. 7) made under Division 3.2, sections 14 and 15 of the ACT 
Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 
appoints a specified person as a member of the ACT Teacher Quality Institute Board, 
nominated by the Australian Catholic University, ACT Campus.  
Disallowable Instrument DI2011-224 being the ACT Teacher Quality Institute Board 
Appointment 2011 (No. 8) made under Division 3.2, sections 14 and 15 of the ACT 
Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 
appoints a specified person as a member of the ACT Teacher Quality Institute Board, 
representing teachers and principals of the non-government sector.  
Disallowable Instrument DI2011-225 being the ACT Teacher Quality Institute Board 
Appointment 2011 (No. 9) made under Division 3.2, sections 14 and 15 of the ACT 
Teacher Quality Institute Act 2010 and section 78 of the Financial Management Act 1996 
appoints a specified person as a member of the ACT Teacher Quality Institute Board, 
representing teachers and principals of the non-government sector.  
 
Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers these 
comments on them: 
 
No Explanatory Statement 

Disallowable Instrument DI2011-155 being the Auditor-General Appointment 2011 
(No. 1) made under Schedule 1, section 1.1 of the Auditor-General Act 1996 appoints a 
specified person as Auditor-General.  
The Committee notes that no explanatory statement was provided for this instrument of 
appointment.  While the Committee also notes that explanatory statements are not formally 
required for primary or subordinate legislation, there is an assumption (reflected both in the 
Legislation Act 2001 and in the Committee’s terms of reference) that they will be provided.  
In addition, explanatory statements can be invaluable to the Committee (and to the 
Legislative Assembly) in scrutinising legislation. 

It would generally be appropriate for the Committee to draw the Legislative Assembly’s 
attention to this instrument, arguably under principle (b) of the Committee’s terms of 
reference, which requires the Committee to consider whether any explanatory statement or 
explanatory memorandum associated with legislation and any regulatory impact statement 
meets the technical or stylistic standards expected by the Committee.  However, in this 
particular instance, the Committee considers that there is probably little that an explanatory 
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statement could add in relation to this particular appointment.  Nevertheless, the Committee 
re-states its general view that explanatory statements are usually invaluable and, as a result, 
should be provided with all legislation. 

This comment does not require a response from the Minister. 

Retrospectivity / Drafting issue 

Disallowable Instrument DI2011-197 being the Planning and Development (Remission 
of Lease Variation Charges) Determination 2011 (No. 1) made under section 278F of the 
Planning and Development Act 2007 determines the amounts to be remitted for lease 
variation charges.  
The Committee notes that the Explanatory Statement for this instrument indicates that it has a 
retrospective operation.  It states: 

Retrospectivity 
The instrument has retrospective application in that it applies from 1 July 2011 as it needs 
to be operational from that date.  The Government decided that these remissions should 
apply to all Codified lease variations applications determined after 30 June 2011 i.e. from 
1 July 2011 onwards.  If the Determination was not retrospective then the remission may 
not be available to the intended of lease variation applications. 

This retrospectivity does not contravene section 76 of the Legislation Act 2001 because it 
is non-prejudicial.  The effect of the instrument is to reduce a charge that is payable by 
certain types of LV applications (codified). 

While the instrument is not expressed to commence retrospectively, it is apparent from the 
above statement that it has a retrospective effect.  That being so, the Committee notes with 
approval that the Explanatory Statement expressly addresses the requirements of section 76 
of the Legislation Act 2001, which prohibits prejudicial retrospectivity. 

The instrument indicates that it is made under section 278F of the Planning and Development 
Act 2007, which provides: 

278F   When commissioner must remit lease variation charges—
chargeable variations generally 

 (1) The Treasurer may determine, for a financial year, an amount to be remitted 
for each lease variation charge for a chargeable variation for which a notice of 
assessment has been given under section 276D in the financial year. 

 (2) The amount must be expressed as a percentage of the lease variation charge 
for a chargeable variation. 

 (3) The determination must be made not less than 1 year before the beginning of 
the financial year for which the determination will apply. 

 (4) The commissioner for revenue must remit the amount determined under 
subsection (1) for a chargeable variation to which the determination applies. 

 (5) A determination is a disallowable instrument. 
  Note A disallowable instrument must be notified, and presented to the Legislative 

Assembly, under the Legislation Act. 

 (6) Subsection (3) does not apply to a determination made within 1 year after the 
day this section commences. 
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 (7) This subsection and subsection (6) expire 1 year after the day this section 
commences. 

The Committee notes that sections 2 and 3 of this instrument set out an amount to be remitted 
in relation to various specified provisions of the Planning and Development Act.  Section 4 
then provides: 

4 Remission of lease variation charges—all other chargeable 
variations—Act, s 278F (1) 

 (1) This section applies to a chargeable variation other than a chargeable variation 
mentioned in section 2 or section 3. 

 (2) The determined amount of the lease variation charge for the chargeable 
variation to be remitted is an amount equal to 0% of the charge. 

In effect section 4 provides that unless section 2 or 3 applies, nothing is to be remitted.  
However, the Committee also notes that subsection 278F(1) is expressed in terms of the 
Treasurer determining an amount to be remitted for each lease variation charge for a 
chargeable variation for which a notice of assessment has been given.  That being so, it might 
be thought that there is an obligation to determine a zero amount for any chargeable variation 
that is not expressly dealt with in section 2 or 3. 

An alternative argument, however, is that the power in subsection 278F(1) is discretionary.  It 
is premised in terms of “the Treasurer may determine an amount to be remitted for each lease 
variation charge, etc. 

In light of what is set out above, the Committee seeks the Minister’s advice as to the 
logic of the approach adopted in section 4 of this instrument. 

Is this appointment valid? 

Disallowable Instrument DI2011-216 being the Education (Government Schools 
Education Council) Appointment 2011 (No. 2) made under section 57 of the Education 
Act 2004 appoints a specified person as an education member of the Government 
Schools Education Council, representing the ACT Council of Parents and Citizens 
Association.  
This instrument appoints a specified person, under section 57 of the Education Act 2004, as 
an education member of the Government Schools Education Council.  The Committee notes 
that the Explanatory Statement for the instrument states: 

The appointee is not a permanent public servant and the determination is a disallowable 
instrument for the purpose of division 19.3.3 of the Legislation Act 2001.  (emphasis 
added) 

The Committee notes that it has consistently maintained that instruments of appointment that 
are considered by the Committee should generally contain a statement to the effect that “the 
person appointed is not a public servant”.  This is intended to address the fundamental 
jurisdictional issue for the Committee, which is that (generally) statutory appointments are 
only disallowable by the Legislative Assembly (and, therefore, subject to the jurisdiction of 
the Committee) if they appoint persons who are not “public servants”, as defined in the 
Legislation Act 2001.  The legal basis for this is as follows. 
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Section 227 of the Legislation Act provides for the application of Division 19.3.3 of that Act, 
which contains the requirements, for statutory appointments, for (a) consultation with the 
relevant Legislative Assembly committees, and (b) disallowance of an appointment by the 
Assembly.  It provides: 

227 Application—div 19.3.3 
 (1) This division applies if a Minister has the power under an Act to appoint a 

person to a statutory position. 

 (2) However, this division does not apply to an appointment of— 

  (a) a public servant to a statutory position (whether or not the Act under which 
the appointment is made requires that the appointee be a public servant); or 

  (b) a person to, or to act in, a statutory position for not longer than 6 months, 
unless the appointment is of the person to, or to act in, the position for a 
2nd or subsequent consecutive period; or 

  (c)  a person to a statutory position if the only function of the position is to 
advise the Minister. 

“Public servant” is defined in Part 1 of the Dictionary for the Legislation Act: 

public servant means a person employed in the public service. 

“Public service” is then defined as follows: 

public service means the Australian Capital Territory Public Service. 
Note The Public Sector Management Act 1994, s 12 deals with the constitution of the public service. 

The Committee notes that nothing set out above hinges on whether or not an appointee is a 
permanent public servant.  That being so, the Committee is perplexed by the use of that term 
in the Explanatory Statement for this instrument.  Indeed, the Committee suggests that if, in 
fact, the person appointed by this instrument is a part-time public servant, Division 19.3.3 of 
the Legislation Act would not appear to apply to the person and this is not, in fact, a 
disallowable instrument. 

The Committee would appreciate the Minister’s clarification as to whether or not the 
person appointed by this instrument is a public servant. 
 

Subordinate law—Comment 
 
The Committee has examined the following subordinate laws and offers these comments 
on them: 
 
Delay of commencement of operation of responsible service of alcohol offence provisions  
“Henry VIII” clause 

Subordinate Law SL2011-23 being the Liquor Amendment Regulation 2011 (No. 1) 
made under the Liquor Act 2010 amends the Liquor Regulation 2010 to extend, by six 
months, the stay of commence of Division 8.1 (Responsible services of alcohol) offences 
in the Act.  



21 
 

Scrutiny Report No. 42—15 September 2011 

Section 4 is the operative provision of this subordinate law.  It provides: 

4  Schedule 4, modification 4.1, section 250A (1) 
  substitute 
 ‘(1) Division 8.1 (Responsible service of alcohol) commences on 1 June 2012. 

The Committee notes that the Explanatory Statement for this subordinate law states: 

Section 4  Schedule 4, modification 4.1, section 250A (1) 
This section replaces section 250A(1) of Schedule 4 at section 4.1 of the Liquor 
Regulation 2010 and delays commencement of the offences dealing with the responsible 
service of alcohol (RSA) in Division 8.1 of the Liquor Act 2010 until 1 June 2012.  This 
will give the liquor industry additional time to undertake RSA courses taught by an ACT 
approved Registered Training Organisation. 

The Committee notes that there is a further link in the legislative chain that leads to the 
amendment made by section 4 of this subordinate law.  Section 258 of the Liquor Act 2010 
provides: 

258 Transitional regulations 
 (1) A regulation may prescribe transitional matters necessary or convenient to be 

prescribed because of the enactment of this Act. 

 (2) A regulation may modify this part (including in relation to another territory law) 
to make provision in relation to anything that, in the Executive’s opinion, is not, 
or is not adequately or appropriately, dealt with in this part. 

 (3) A regulation under subsection (2) has effect despite anything elsewhere in this 
Act. 

Section 258 is a “Henry VIII” clause, in that it authorises the modification (and, in effect, the 
amending) of the primary legislation (ie the Liquor Act) by subordinate legislation (ie the 
Liquor Regulation 2010). 

Subsection 250A(1) of the Liquor Regulation, as it existed prior to the amendment made by 
this subordinate law, provided: 

250A Modification—s 2 (Commencement) 
  Section 2 (1) and (2) apply as if they were omitted and the following substituted: 

  ‘(1) Division 8.1 (Responsible service of alcohol) commences 12 months after 
the day section 3 commences. 

……………………… 

So, the effect of section 250A was to modify the Liquor Act, such that subsections 2(1) and 
(2) provide that Division 8.1 of the Liquor Act (ie the responsible service of alcohol 
provisions) commenced 12 months after the commencement of section 3.  The effect of the 
amendment made by this subordinate law further modifies subsection 2(1) of the Liquor Act, 
to further delay the commencement of Division 8.1 of the Liquor Act (for the reasons set out 
in the Explanatory Statement). 
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The Committee notes that what is provided for in this subordinate law, while relying on a 
“Henry VIII” clause, is expressly provided for by section 258 of the Liquor Act.  It seems 
entirely plausible that the need to allow the liquor industry “additional time to undertake RSA 
courses taught by an ACT approved Registered Training Organisation” is a “transitional 
matter” that is “necessary or convenient to be prescribed because of the enactment of [the] 
Act”.  It would be preferable, of course, if these sorts of timing issues were properly taken 
into account in the development and enactment of the relevant legislation, with the result that 
recourse to such transitional regulations (relying, as they do, on “Henry VIII” clauses) would 
not be required. 

This comment does not require a response from the Minister. 

“Henry VIII” clause 

Subordinate Law SL2011-24 being the ACT Teacher Quality Institute Amendment 
Regulation 2011 (No. 1) made under the ACT Teacher Quality Institute Act 2010 amends 
the ACT Teacher Quality Institute Regulation 2010 to include a provision that modifies 
part 15 of the Act so that persons employed or engaged to teach since 1 January 2011 
are included in the transitional provisions.  
Section 4 is the operative part of this subordinate law.  It provides: 

4  New section 23 
  insert 

23  Modification of Act, pt 15—Act, s 153 (2) 
  The Act, part 15 applies as if the following section were inserted: 

‘151B Teachers beginning teaching 
 (1) This section applies to a person who is employed or engaged to teach in a school 

on or after the commencement day. 

 (2) The person is taken to be an approved teacher from the beginning of the day the 
person is employed or engaged until the earlier of the following: 

  (a) the day the person is registered or granted a permit under this Act; 

  (b) either— 

   (i) 31 October 2011; or 

   (ii) if the institute is satisfied there are special circumstances for allowing 
a later date—the later date. 

 (3) This section does not apply to a person who is a teacher currently teaching 
within the meaning of section 151 (5). 

 (4) This section expires on the day the ACT Teacher Quality Institute Act 2010, part 
15 expires.’ 

The Committee notes that the Explanatory Statement for this subordinate law states: 

The ACT Teacher Quality Institute Regulation 2010 (the Regulation) contains the 
administrative requirements for the effective operation of the Act. 
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Part 4 of the Regulation currently describes and provides for the transitional arrangement 
put in place for teachers currently employed in the ACT. 

Section 153 of the Act provides that a regulation may modify part 15 of the Act to make 
provision in relation to anything that, in the Executive’s opinion, is not, or is not 
adequately or appropriately, dealt with in the chapter. 

This regulation amends the principal regulation to include a provision that modifies part 
15 of the Act by inserting a new section 151B.  This amendment means that persons 
employed or engaged to teach in the ACT since 1 January 2011 are included in the 
transitional provisions. 

The Explanatory Statement goes on to state: 

Section 4 – new section 23 
New section 23 (Modification of Act, pt 15 – Act, s 153 (2)) states that the Act, part 15 
applies as if section 151B (as set out in new section 23) were inserted in that part.  The 
purpose of section 151B is to extend the transitional provisions to include teachers who 
have been employed or engaged to teach in the ACT since 1 January 2011.  The effect of 
the transitional provisions is that teachers who were engaged or employed on or after the 
commencement of the Act are taken to be approved to teach from the date they were 
employed or engaged until the date they are registered under the Act, or 31 October 2011 
(or a later date allowed by the institute) whichever occurs first.  Section 151B contains an 
expiry provision that has the effect of expiring section 151B at the same time as the Act, 
part 15 expires. 

The Committee notes that the start of the legislative chain that culminates in this subordinate 
law is section 153 of the ACT Teacher Quality Institute Act 2010, which provides: 

153  Transitional regulations 
 (1) A regulation may prescribe transitional matters necessary or convenient to be 

prescribed because of the enactment of this Act. 

 (2) A regulation may modify this part (including in relation to another territory law) 
to make provision in relation to anything that, in the Executive’s opinion, is not, 
or is not adequately or appropriately, dealt with in this part. 

 (3) A regulation under subsection (2) has effect despite anything elsewhere in this 
Act or another territory law. 

Section 153 is a “Henry VIII” clause, in that it authorises the modification (and, in effect, the 
amending) of the primary legislation (ie the ACT Teacher Quality Institute Act) by 
subordinate legislation (ie the ACT Teacher Quality Institute Regulation 2010). 

The effect of new section 23 of the ACT Teacher Quality Institute Regulation is to modify 
the ACT Teacher Quality Institute Act, to modify the operation of the transitional provisions 
in that Act.  As the Explanatory Statement notes, the effect of the new transitional provisions 
is that teachers who were engaged or employed on or after the commencement of the Act are 
taken to be approved to teach from the date that they were employed or engaged until the 
earlier of: 

(1) the date that they are registered under the Act, or  

(2) 31 October 2011; or 

(3) a later date allowed by the ACT Teacher Quality Institute Act. 
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The Committee notes that what is provided for in this subordinate law, while relying on a 
“Henry VIII” clause, would appear to be expressly provided for by section 153 of the ACT 
Teacher Quality Institute Act.  The Committee assumes that what is provided for by section 4 
of this subordinate law is a “transitional matter” that is “necessary or convenient to be 
prescribed because of the enactment of [the] Act”.  It would be preferable, of course, if these 
sorts of timing issues were properly taken into account in the development and enactment of 
the relevant legislation, with the result that recourse to such transitional regulations (relying, 
as they do, on “Henry VIII” clauses) would not be required. 

The Committee makes two further comments.  First, the Committee notes with approval that 
the new subsection 151B(4) of the ACT Teacher Quality Institute Act that is inserted by this 
subordinate law contains a “sunset” provision that has the effect of repealing the new section 
151B at the same time that Part 15 is repealed (ie 3 years after its commencement - see 
section 154 of the ACT Teacher Quality Institute Act).  This means that the “transitional” 
provisions have a limited operation, consistent with their transitional nature. 

Second, however, the Committee notes that the effect of subparagraph 151B(2)(b)(ii) is to 
delegate to the ACT Teacher Quality Institute a power to influence a date of effect of the 
amendments.  Subsection (2) provides: 

(2) The person is taken to be an approved teacher from the beginning of the day the 
person is employed or engaged until the earlier of the following: 

 (a) the day the person is registered or granted a permit under this Act; 

 (b) either— 

  (i) 31 October 2011; or 

  (ii) if the institute is satisfied there are special circumstances for 
allowing a later date—the later date. 

This means that the ACT Teacher Quality Institute can specify a date later than the date 
specified in the legislation  ie 31 October 2011.  The Committee assumes, however, that such 
a power could only be exercised in a way that was beneficial to individual teachers.  

This comment does not require a response from the Minister. 
 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 
• The Attorney-General, dated 22 August 2011, in relation to comments made in Scrutiny 

Report 40 concerning the Law Officers Bill 2011. 

• The Chief Minister, dated 24 August 2011, in relation to comments made in Scrutiny 
Report 40 concerning the Work Health and Safety Bill 2011. 

• The Minister for the Environment and Sustainable Development, dated 1 September 
2011, in relation to comments made in Scrutiny Report 38 concerning Disallowable 
Instrument DI2011-61, being the Nature Conservation (Special Protection Status) 
Declaration 2011 (No. 1). 

• The Attorney-General, dated 8 September 2011, in relation to comments made in 
Scrutiny Report 40 concerning the Terrorism (Extraordinary Temporary Powers) 
Amendment Bill 2011 
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• The Minister for Health, dated 9 September 2011, in relation to comments made in 
Scrutiny Report 40 concerning Disallowable Instrument DI2011-131, being the Health 
(Fees) Determination 2011 (No. 1). 

 
The Committee wishes to thank the Chief Minister, the Attorney-General, the Minister for the 
Environment and Sustainable Development and the Minister for Health for their helpful 
comments.  
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     September 2011 



i 

 

JUSTICE AND COMMUNITY SAFETY—STANDING COMMITTEE 
(PERFORMING THE DUTIES OF A SCRUTINY OF BILLS AND 

SUBORDINATE LEGISLATION COMMITTEE) 
 

REPORTS—2008-2009-2010-2011 
 

OUTSTANDING RESPONSES 
 

 

Bills/Subordinate Legislation 
 

 
Report 1, dated 10 December 2008 
Development Application (Block 20 Section 23 Hume) Assessment Facilitation Bill 

2008 
 
Report 2, dated 4 February 2009 
Education Amendment Bill 2008 (PMB) 
 
Report 8, dated 22 June 2009 
Disallowable Instrument DI2009-75—Utilities (Consumer Protection Code) 

Determination 2009 
 
Report 10, dated 10 August 2009 
Disallowable Instrument DI2009-93—Utilities (Grant of Licence Application Fee) 

Determination 2009 (No. 2) 
 
Report 12, dated 14 September 2009 
Civil Partnerships Amendment Bill 2009 (PMB)  
 
Report 14, dated 9 November 2009 
Building and Construction Industry (Security of Payment) Bill 2009  
Disallowable Instrument DI2009-58—Heritage (Council Chairperson) Appointment 

2009 (No. 1) 
 
Report 18, dated 1 February 2010 
Planning and Development (Notifications and Review) Amendment Bill 2009 (PMB) 
 
Report 19, dated 22 February 2010 
Education (Suspensions) Amendment Bill 2010 (PMB)  
 
Report 22, dated 27 April 2010 
Infrastructure Canberra Bill 2010 (PMB) 
Radiation Protection (Tanning Units) Amendment Bill 2010 (PMB)  
 
Report 24, dated 28 June 2010 
Disallowable Instrument DI2010-65—Auditor-General (Standing Acting Arrangements) 

Appointment 2010 
 



ii 

 

 

Bills/Subordinate Legislation 
 

 
Report 30, dated 15 November 2010 
Corrections Management (Mandatory Urine Testing) Amendment Bill 2010 (PMB)  
Discrimination Amendment Bill 2010 (PMB) 
 
Report 34, dated 24 March 2011 
Disallowable Instrument DI2011-17—Cultural Facilities Corporation (Governing 

Board) Appointment 2011 (No. 1) 
Road Transport (Third-Party Insurance) Amendment Bill 2011  
 
Report 38, dated 27 June 2011 
Disallowable Instrument DI2011-75—Territory Records (Advisory Council) 

Appointment 2011 (No. 1) 
Disallowable Instrument DI2011-76—Territory Records (Advisory Council) 

Appointment 2011 (No. 2) 
Disallowable Instrument DI2011-77—Territory Records (Advisory Council) 

Appointment 2011 (No. 3) 
Disallowable Instrument DI2011-78—Territory Records (Advisory Council) 

Appointment 2011 (No. 4) 
Disallowable Instrument DI2011-79—Territory Records (Advisory Council) 

Appointment 2011 (No. 5) 
Disallowable Instrument DI2011-80—Territory Records (Advisory Council) 

Appointment 2011 (No. 6) 
 
Report 39, dated 28 June 2011 
Electoral (Donation Limit) Amendment Bill 2011 (PMB) 
 
Report 40, dated 11 August 2011 
Crimes (Penalties) Amendment Bill 2011 (PMB) 
Security Industry Amendment Bill 2011 
 
Report 41, dated 22 August 2011 
Disallowable Instrument DI2011-169 - Superannuation Management Guidelines 2011  
Disallowable Instrument DI2011-170 - Financial Management (Territory Authorities) 

Guidelines 2011 
 
 
 



 

 

 



 

 

 



 

 
 



 

 
 



 

 

 



 

 

 



 

 
 



 

 

 



 

 

 



 

 

 



 

 
 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 
 



 

 

 



 

 

 



 

 

 



 

 
 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 
 



 

 

 



 

 

 



 

 

 


	TERMS OF REFERENCE
	Ms Meredith Hunter, MLA

	CHILDREN AND YOUNG PEOPLE (TRANSITION TO INDEPENDENCE) AMENDMENT BILL 2011
	CRIMES (CERTAIN PENALTY INCREASES) AMENDMENT BILL 2011
	CRIMES (PROTECTION OF WITNESS IDENTITY) BILL 2011
	EVIDENCE AMENDMENT BILL 2011
	RESIDENTIAL TENANCIES (MINIMUM HOUSING STANDARDS) AMENDMENT BILL 2011
	SMOKING IN CARS WITH CHILDREN (PROHIBITION) BILL 2011
	Disallowable Instruments—No comment
	Disallowable Instruments—Comment
	Subordinate law—Comment
	GOVERNMENT RESPONSES
	OUTSTANDING RESPONSES

