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Introduction

The ACT Government welcomes the Standing Committee on Planning, Transport and
City Services’ (the Committee) Report on the inquiry into the Planning Amendment

Bill 2022 (the Bill).

The Bill was presented in the Legislative Assembly on 21 September 2022. The
Committee made a decision to inquire into the Bill on 21 September 2022. The
Committee invited public submissions and held public hearings on 6 and 7 December

2022.

The Bill is the result of a comprehensive review of the ACT’s planning system and will
deliver a new, simpler system that will focus on the best outcomes for our city, our
environment and our people. In developing the Bill, the Government has heard
extensively from the community and industry on how the planning system can be
improved. The Bill will improve and modernise the way the Government plans for
the future in light of the new challenges faced by cities around the world, including

population growth and climate change.

The ACT Government acknowledges the value of public discussion around the ACT’s
planning system and has carefully considered each of the Committee’s

recommendations.



ACT Government Response to the Standing Committee on Planning, Transport and City Services

Report No. 12 - Inquiry into the Planning Bill 2022

#

Recommendation

Position

Response

1

The Committee recommends that the ACT Government
amend the Bill to require longer time periods for public
consultation on key planning decisions, including:
e For Development Applications, from 15 working days
to 20 working days;
e For significant developments, from 25 working days
to 40 working days;
e For draft Environmental Impact Statements, from 30
working days to 40 working days; and
e For draft major amendments to the Territory Plan,
from 30 working days to 40 working days.

Agreed in part

The Government considers the current time periods provide a
balance between the needs of the proponent to progress a
project and the rights of the public to provide input to the
decision-making process.

The Government will amend the Planning Bill 2022 (the Bill) and
the planning regulations in relation to significant developments
to include a two-stage notification process. Stage one
notification will involve consultation for 20 working days, after
which the proponent will be required to respond to public
comments and entity advice. Stage 2 notification will commence
once a response has been received by the proponent and will
involve a further consultation period for 10 working days where
the public can view and comment on the proponent’s responses.

This will require a corresponding change to the statutory
timeframe for a decision, prior to a deemed refusal.

A proposed development is a significant development if it
requires any of the following:

(a) a subdivision design application;

(b) consultation with the design review panel;




Recommendation Position Response

(c) an environmental impact statement.
The Committee recommends that the ACT Government Agreed in The Government agrees that further clarity should be provided
amend the Bill to include in the ‘principles of good principle on the outcomes sought through the Principles of Good

consultation’ that:

e consultation must be well-informed;

e community and developers must be consulted early
in the process;

e views must be taken into account; and

e relevant people, including those in nearby affected
areas, are directly approached and not only
approached via a general public call.

Consultation. Guidelines will detail how the Principles of Good
Consultation should be implemented in line with statutory
processes and will provide further detail on best practice
consultation approaches. This is provided for under Section 12
of the Bill.

Section 11(2)(e) already provides that consultation must be well
informed by requiring any consultation to be resourced and the
processes are appropriately supported, taking into account the
significance, complexity and likely impact of the subject of the
consultation. Further, Section 11(2)(d) requires that information
provided as part of the consultation must be adequate to make
sure all stakeholders understand the subject of, and issues
relating to, the consultation and can give informed responses.

The Government encourages proponents to undertake early
consultation for all developments. Section 11(2)(g)(i) provides
that consultation is timely if it is undertaken at an appropriate
time in the planning process. In some, but not all cases, early
consultation will be appropriate. Examples will be provided in
the Guidelines when this should occur.

The Government does not consider it practical to require that
views must be taken into account. While all views should be
carefully considered (as is required by the Bill, for Development
Applications (Section 183(g)), for revising or withdrawing a draft
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major plan amendment (Section 64(2)), for a proposed minor
plan amendment (Section 84(4)), in revising the draft Territory
Plan review report (Section 90(2)) and before making a Territory
Priority Project (Section 215(4)(c)), it is not uncommon that
varying views on a proposal might be received. Instead, the
Guidelines will require a proponent to show how they
considered the views and provide reasons on the final outcome.
This principle also applies to the Territory Planning Authority in
deciding Development Applications (see Section 193(2)(c)).

The Government considers there are a range of ways
consultation could be conducted, and in some instances, a direct
approach to potentially impacted community members would
be appropriate. The Guidelines will provide further clarity on
best practice consultation including where a tailored
consultation approach would be beneficial.

The Government will consider this further prior to debate of the
Bill.

The Committee recommends that the ACT Government
publish explicit and detailed reasons in a listening report or
consultation report as to why the recommendations that
were made by those who submitted to the government
consultation were not actioned in the Bill, Territory Plan, or
District Strategy. This should be an ongoing practice, and
accordingly, the proposed Territory Planning Authority
should consider and respond to community and stakeholder
feedback on Territory Plan variations.

Noted

All ‘recommendations’ within the 329 submissions were
considered in detail. None were rejected. They were grouped by
theme, carefully considered and appropriately responded to in
the following categories to reflect the Government’s position:
e Agreed - change made to Bill (this is self-explanatory —
the comment is agreed, and a change has been made as
a result of feedback);
e Agreed in principle — change made to Bill (this is where
the principle of the feedback is agreed and that an
amendment to something potentially already in the Bill
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has been made or that a change that is considered to
retain the core principles of the Bill but also capture the
principle of the feedback is made);

e Agreed in principle — no change required (this is where it
is considered that the principle of the comments might
already be reflected in the Bill or that elements of the
comments might be agreed but it is considered no
change is required to the Bill);

e Not agreed / outside of scope (this is where the
comments are not agreed and not considered to align
with the purpose, principles and role of the Bill and
therefore outside scope of the Bill);

e Noted (this is where comments are neither agreed or
not agreed; comments might relate to matters that are
not relevant to the Bill or the scope of this project and
therefore noted or acknowledged); and

e Noted — passed on to the relevant team/agency (this is
where comments are those as described above but
where it is considered the comments are not within the
scope of the project and can be directed to a relevant
team of the directorate, or government for information
in the work that the comment might be more relevant
to).

The level of detail able to be provided in a Consultation Report is
dependent on the volume and complexity of comments received
during the consultation process. Consultation on the Bill
received in excess of 1,300 individual recommendations from
the community for consideration. The category response
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provided was considered the optimal approach to capture and
respond to all comments, concerns and ideas that were raised
during the consultation process in a timely manner.
The Committee recommends that the ACT Government Agreed The Government will be providing case studies on how
provide hypothetical examples of planning decisions and Development Applications and Territory Plan variations will be
outcomes during the consultation and workshop these to processed under the new Planning Act and the new Territory
demonstrate how this new system works and how it differs Plan as part of community and industry education on the
from the current system. implementation of the Bill.
This advice was provided to the Committee following the Inquiry
into the Planning Bill 2022 hearing, which was held on
7 December 2022 as part of QON 15.
The Committee recommends that the ACT Government Agreed ACT Budget funding was provided in 2022/23 for the

ensure that the Territory Planning Authority’s website is
accessible and make explicit the ability for members of the
public to access information in-person at Access Canberra, as
well as ensuring the same information is available to people
with no internet access, at no additional cost.

implementation of a new planning system. Funding was
provided for the design and development of digital
infrastructure to support the new planning system, drive
innovation and improve customer interface, including for the
Territory Planning Authority’s website.

Canberrans can currently inspect the public register at the
Access Canberra Specialised Centre in Mitchell free of charge or
by emailing the Environment, Planning and Sustainable
Development Directorate (EPSDD).

There is currently a fee for obtaining copies and extracts of
associated documents. This service will remain in place as part
of the new system.
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The Committee recommends that the ACT Government Agreed in Community consultation is a fundamental element of a good
amend the Bill to include a requirement that, for significant principle planning system. The Government encourages proponents to

developments, the proponents undertake consultation early
in the development process and prior to the Development
Application consultation process.

undertake early consultation for all developments.

Under the current system, pre-development consultation seeks
to encourage developers take onboard community concerns and
address them through design changes while the development is
still in the early stages.

During 2019, EPSDD reviewed the operation of the Pre-DA
Community Consultation Guidelines over the first 12-months
they were in place, including a compliance audit of select
Development Applications that undertook Pre-DA consultation
during the period. The findings indicated that both the
community and industry had little confidence in Pre-DA
consultation achieving better design outcomes. Ultimately, Pre-
DA consultation has seen mixed results with stakeholders
confused about the purpose of the process, and generally
perceived not to be meaningful.

Under the Bill, Pre-DA Community Consultation has been
replaced with increased focus on consultation during the
statutory Development Application process. The Bill
introduces “Principles of Good Consultation”, and future
guidelines will detail best practice consultation approaches.
Additional time is also provided in the Bill for consultation on
significant developments.
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The consultation process required under the Bill allows for input
at various times prior to and during the Development
Application process. This includes review by the National Capital
Design Review Panel, advice from entities, and seeking input
from the community through the public notification process.

It is acknowledged that some stakeholders value the
opportunity to consider development proposals as early as
possible; however, it is important to strike a balance between
allowing a developer to make the case for a development, the
community’s right to comment, and the planning and land
authority’s role as an independent decision-maker. The ACT
Government consider that the extended public notification
period provided to significant Development Applications
together with the “Principles of Good Consultation” under the
Bill adequately achieves this balance.

The Government’s response to Recommendation 1 supports
additional notification requirements for significant
developments. It maintains the opportunity for early community
input while increasing the accountability of proponents to the
consultation process.

The Committee recommends that the ACT Government
include in the requirement for consultation early in the
development process that the consultation be in accordance
with the principles of good consultation and that proponents
demonstrate how the proponent has incorporated
community feedback into the development proposal as
proposed in the Development Application.

Agreed

As outlined above, Guidelines will detail how the Principles of
Good Consultation should be implemented and provide further
detail on best practice consultation approaches. Any
consultation conducted prior to the lodgement of a
Development Application would be expected to be undertaken
in accordance with the Principles of Good Consultation as
outlined under Section 11 of the Bill, including transparency on
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the reasons for decisions, including how community views have
been taken into account.

The Committee recommends that the ACT Government
consider implementing a threshold on how many corrections
a proponent can make to a Development Applications,
especially when an amendment to a Development
Application is a substantial to the design and requires further
consultation.

Agreed in
Principle

It is unclear from the Committee’s report the number of times a
proponent should be limited to amending a Development
Application or the benefit of this approach. Such a limitation
would result the proponent being required to lodge a new
Development Application increasing cost and timeframes for
projects (and in turn, potentially, affordability of the final
product). Amended Development Application’s must be publicly
notified in the majority of cases. It should be noted that
amendments occur not only during the application process but
also post approval being received.

The Government will explore ways to reduce the number of
amendments to Development Applications, including increasing
fees where a proponent makes a large number of changes. It is
possible that this can be addressed administratively.

The Committee recommends that the ACT Government
provides a consistent touchpoint on cases for Development
Applications such as through a system or case manager, to
ensure all inquiries are handled properly and in a well-
informed manner for proponents and stakeholders.

Not agreed

The Government does not support introducing a single
touchpoint for Development Applications as this could
potentially increase probity and integrity risk for the Territory.
The ACT Government has invested considerable effort in
safeguarding the Development Application assessment process
against corruption, probity and integrity risks. The current
process allows for proponents or the members of the
community to contact a single coordination point (being the
Development Application Coordinator) for information and
updates on the progress of their Development Application,
however contact between the proponent and the person
assessing the Development Application is generally not
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encouraged, reducing the risk of unhealthy relationships
developing. There is no evidence in the Report to suggest that
the Government currently do not handle queries from
proponents and the public appropriately. The recommendation
risks diluting the Government’s anti-corruption, probity and
integrity initiatives.

10

The Committee recommends that the ACT Government
introduce amendments to the Bill to provide clearer
penalties to act as a deterrent for ‘exempt development’ that
is not in fact exempt.

Noted

Under the new legislative framework, it is proposed to have two
regulations: a general regulation and an exempt development
regulation. The exempt development regulation will detail what
is and is not an exempt development. This approach has been
taken to make it easier to locate and navigate the provisions for
exempt development, as these are provisions which are
regularly accessed by the building and development industry.

Section 399 of the Bill provides significant penalties where a
person undertakes development without development approval.
The penalty ranges from 60 to 2,000 penalty units (2,500 penalty
units for a corporation) depending on a person’s conduct. The
offence as drafted in the Bill is extremely clear.

The Government will undertake community awareness to
educate the community on exempt developments.

11

The Committee recommends that the ACT Government
review the current arrangement whereby the role of the
Chief Planner and the role of the Director-General of EPSDD
are held by the same person, to see whether better
governance and potentially better outcomes could be
achieved by separating those roles.

Agreed

The Government has full confidence in the independence and
the governance framework established to guarantee
appropriate governance and separation of roles of the Chief
Planner and the Director-General, EPSDD and the
professionalism and integrity of delegated staff in the Authority.
The Bill provides for the appointment of the Chief Planner as the
statutory officeholder who performs the functions of the
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Territory Planning Authority. The Chief Planner is appointed by
the Australian Capital Territory Executive. The Director-General,
EPSDD is engaged by the ACT Head of Service under Section
31(2) of the Public Sector Management Act 1994. The Director-
General is responsible for leadership of EPSDD and leadership in
the ACT public service and furthermore answerable to the
Minister(s) responsible for the portfolios covered by EPSDD and
to the ACT Head of Service. Each role and function is clearly
described and separated by legislation. It should be noted that it
is not uncommon for officers in the Government to have a
number of responsibilities under their portfolio. For example,
the Conservator of Flora and Fauna is also the land manager
(Parks and Conservation), regulator, Executive Group Manager
of Environment, Heritage and Water (policy), and holds portfolio
responsibility for the Heritage Council.

Governance arrangements associated with the planning system
are primarily concerned with the statutory decisions made by
the Territory Planning Authority, and the performance and
accountability indicators/measurements associated with its
decisions. Statutory decisions made within the planning system
are currently subject to review in the ACT Civil and
Administrative Tribunal (ACAT) and in the ACT Supreme Court.
This will continue under the new system, and therefore there is
no need to review this arrangement. Performance and
accountability indicators and measurements are annually
reviewed as part of the annual reporting processes.
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Notwithstanding the above, the Government will undertake a
review to make sure that the governance arrangements are best
practice and fit for purpose for the new planning system. The
Government will also consider the timing of such a review as the
timing of any potential change could result in the current Chief
Planner / Director-General being made redundant, given current
arrangements, with consideration needing to be given to
appropriate compensation (given potential removal of an
officeholder from a statutory office; this may also require
further legislative change).

This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 7.

12

The Committee recommends that the ACT Government
review governance and administrative arrangements to
ensure that entities and individuals that are intended to
provide frank, fearless and independent planning advice to
the Chief Planner, can do so.

Agreed

Advice provided by any referral entity and individuals is
intended and expected to be “frank and fearless” and
independent (refer to Sections 8 and 9 of the Public Sector
Management Act 1994). Referral entities do not have any
structural relationship with the Territory Planning Authority or
Chief Planner in the current legislation or the Bill.

The Chief Planner has no role in appointing, dismissing,
directing, tasking or remunerating staff employed by EPSDD, or
any other entity within the ACT Public Service. The ESPDD
Director-General’s powers, roles and responsibilities for
recruitment and related matters are established under the
Public Sector Management Act 1994, Public Sector Management
Standards 2016, and ACT Public Sector Enterprise Agreements.
These powers have been delegated to various officer levels
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throughout the directorate. Executive contracts (for example,
the Conservator of Flora and Fauna) are administered centrally
by the Chief Minister, Treasury and Economic Development
Directorate on behalf of the Head of Service, who has
responsibility for Executive appointments, suspensions, and
terminations (see the Public Sector Management Act 1994).
Remuneration of Executives is set by the ACT Remuneration
Tribunal, not the Director-General.

In all administrative systems it important for decision-makers to
receive frank and fearless advice. This applies to planning
systems, whether outcomes focused or more prescriptive. It is
always in the Government’s or decision-maker’s interest to be
made aware of the consequences that a proposed policy or
decision may have.

Notwithstanding the above, the Government will undertake a
review to make sure the governance arrangements are best
practice and fit for purpose for the new planning system.

The timing of this review will need to consider the timing of the
review proposed in Recommendation 11.

This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 7.

13

The Committee recommends that the ACT Government
amend clause 47 of the Bill to ensure that the Territory Plan

Noted

The Bill provides that the Territory Plan, Planning Strategy and
District Strategies may give effect to relevant outcomes related
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must give effect to relevant outcomes related to planning
contained in other government strategies and policies.

to planning contained in other Government strategies and
policies.

Flexibility is necessary in order for an efficient planning system
to operate. There may be circumstances where outcomes as
specified in Government policies and strategies are in conflict
and the role of the decision-maker is to balance these during the
deliberation process. Also, not all of the provisions in these
government policies are relevant to planning.

The mandatory inclusion of all outcomes related to planning
contained in other government strategies and policies in the
Territory Plan could lead to perverse outcomes (noting that
under Section 50 of the Bill the Territory, the Executive, a
Minister or a territory authority must not do any act, or approve
the doing of an act, that is inconsistent with the Territory Plan).

On balance, the Government considers it is appropriate to retain
the current approach in Section 47(c) of the Bill.

This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 12 noting that this question
specifically asked to clarify why consideration of recent
strategies such as the ACT Climate Change Strategy, the Living
Infrastructure Plan and the Urban Forest Strategy are only
discretionary considerations under Section 47(c), and not
mandatory.
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14

The Committee recommends that the ACT Government
amend clause 187 of the Bill to ensure that when making
decisions contrary to entity advice, the Bill:
e provides criteria as to what would ‘provide a
substantial public benefit’;
e requires the decision-maker to publish reasons for
the decisions; and
e sets clear limits on the decision-maker to override
the ACT Conservator of Flora and Fauna’s advice.

Not agreed

The Government does not support defining ‘a substantial public
benefit’ within the Act. The public benefit to the Territory may
vary for each proposal. Public benefit is commonly used in
legislation and it is considered appropriate that the ordinary
meaning apply, which is not uncommon.

The Government does not consider amendments are required to
Section 187 of the Bill in relation to the publishing of reasons
where a decision is inconsistent with entity advice. Section
193(2)(c) provides for a decision notice to include the reasons
for the decision. Section 193(2)(d) provides for a decision notice
to include a summary of any entity advice in relation to an
application received from an entity and under Section 193(2)(e)
if the decision-maker does not follow the entity’s advice in
making the decision, the decision must provide the reasons for
not following the advice.

It is the Authority’s practice to include a summary of all entity
advice received and if considered necessary depending on the
nature of the departure, a statement of why the Authority
departed from entity advice in the Notice of Decision for a
Development Application. All decisions are published on the
Authority’s website and are available for public inspection.

The Bill already provides clear limits on the decision-maker to
carefully consider and in certain circumstances act inconsistently
with the advice of the ACT Conservator of Flora and Fauna. The
limiting provision to allow the Minister for Planning and Land
Management or the Chief Planner to depart from Conservator
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advice in relation to declared protected matters, must
significantly improve the planning outcome to be delivered,
provide a substantial public benefit and be consistent with the
offsets policy.
This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 7.

15 | The Committee recommends that the ACT Government Not agreed The reduction from 20 to 10 business days is to improve the
ensure the Minister refer all major Territory Plan variations overall efficiency of the planning system and provide greater
to the relevant Assembly Committee, and the Committee certainty to proponents. To support an efficient and effective
have 20 business days to decide whether to inquire, as per planning system, the Government supports retaining the 10
current provisions in the Planning and Development Act business daytime period currently in the Bill.

2007.

If a shorter timeframe is required, then the Minister, when The 10 business days allows the Committee to decide whether
tabling the major Territory Plan variation, should request the an inquiry is to be held. The tabling of the major Territory Plan
relevant Assembly Committee to consider a shorter time variation occurs either after the committee advises no inquiry is
period and provide reasons as to why urgency is needed. required or once the inquiry process has been completed.

16 | The Committee recommends that the ACT Government Not agreed The decision-maker for a Development Application does not

explore opportunities to employ an independent professional
body of experts who can feed into the decision-making
process when overriding entity advice under clause 187 of
the Bill.

‘override’ entity advice, rather, the Bill is clear that the decision
may be inconsistent with such advice, having carefully
considered it and other relevant information. Referral entities
are professional bodies that provide independent advice to the
Authority to aid the decision-making process. The Authority is an
independent body (of professional experts) established to
consider expert advice and make decisions, and the
implementation of this recommendation would duplicate the
functions and role of the Authority and other parts of the ACT
Public Service and would be costly and inefficient, given that it
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would effectively require the creation of another government
entity duplicating existing entities.

17 | The Committee recommends that the ACT Government Agreed The Government will review the timeline in the Bill to make sure
review the timeline in the Bill that allows 10 days for the it matches the Federal Minister for Environment’s practices.
Federal Minister for Environment to respond to ensure that Where there is conflict between the timelines provided in
this timeline matches the Federal Minister’s practices and if Commonwealth and ACT legislation, the timeframes provided in
not, that this timeline be reviewed. the Commonwealth legislation would apply.

18 | The Committee recommends that the ACT Government Noted The Government does not consider it necessary to provide

provide sufficient links, in the legislation, between the
objects of the Bill and decisions by decision-makers.

explicit links in the legislation between the objects of the Bill and
decisions by decision-makers because the provisions of the
planning strategies, plans and polices must have considered the
object of the Act (refer to Section 10).

The Bill establishes the framework for the planning system and
the hierarchy of documents and policies required under the Bill
(e.g. the Territory Plan and District Strategies) to give effect to
the planning system.

Section 10 of the Bill states that to achieve good planning
outcomes, a person must consider the object and the principles
of good planning set out at Section 10(a) to (i). Those principles
inform the development of documents such as the Territory
Plan, by setting out the desired outcomes pursuant to which
Development Applications are assessed.

Section 183(a) sets out that in deciding a Development
Application any applicable desired outcomes in the Territory
Plan must be considered.
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Drawing explicit links throughout the legislation to the objects of
the Act would be inconsistent with best practice drafting
principles applied by the Parliamentary Counsel.

19

The Committee recommends that the ACT Government
ensure that people and bodies involved in the administration
of the Bill are required to exercise powers and functions and
make decisions consistently with the objects of the Bill.

Agreed In
Principle

As outlined in the response to recommendation 18, the object of
the Act must be considered by any person when developing
planning strategies, plans and policies. The recommendation of
the Committee is therefore already achieved in the Bill.

The Planning and Land Authority is currently developing a
training package to assist its staff to undertake their duties in
accordance with the requirements of the proposed new
legislation, acknowledging the extensive range of skills,
experience and qualifications that already exist within the
organisation.

This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 21.

20

The Committee recommends that the ACT Government
ensures the Territory Planning Authority has the sufficient
staff, upskilling, training, and resourcing to support the new
planning system, and that meaningful evaluation of
resources is done on an annual basis.

Agreed

ACT Budget funding was provided in 2022/23 for the
implementation of a new planning system including providing
training for users of the ACT’s planning system and providing an
appropriately skilled workforce to implement and enforce the
reforms. Resourcing needs for the Authority will continue to be
evaluated through normal budget processes.

The Authority is currently developing a training package to assist
staff to undertake their duties in accordance with the
requirements of the proposed new legislation, acknowledging
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the extensive range of skills, experience and qualifications that
already exist within the organisation.
Staff at EPSDD and the Authority have the relevant professional
skills, experience and qualifications to make appropriate
decisions in planning matters to achieve good planning
outcomes through exercising their functions under the Act.
This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 21.

21 | The Committee recommends that the ACT Government Agreed A high level organisation chart of the Authority is published here
publish an organisational chart for the Territory Planning and was provided to the Committee during the Inquiry
Authority. (response to QON 7). Details of individual Authority staff who

are delegated as decision-makers are not published due to
probity and integrity reasons.

22 | The Committee recommends that the ACT Government Agreed in The Planning Act and other elements of the reformed planning
undertake a review of the operations of the Bill and the full principle system will be reviewed, and amendments will be considered on
package of the planning reform within two to three years of a periodic basis in accordance with normal legislative review
commencement. timeframes.

23 | The Committee recommends that the ACT Government Noted Resourcing needs for the ACAT will continue to be evaluated
consider appropriate resourcing of the ACT Civil and through normal budget processes. The Government is currently
Administrative Tribunal to ensure that it has the capacity, seeking to engage additional Tribunal members with planning
specialist resources and expertise to review decisions under knowledge and expertise.
the new planning system.

24 | The Committee recommends that the ACT Government Noted The Government does not support the retention of the capacity

amend the Bill to enable any person(s) to retain their rights
to access administrative or judicial remedies to enforce a
breach, or anticipated breach, of the Bill, and to reinsert the

for community members to apply for a Controlled Activity Order
to enforce a breach, or anticipated breach, of the legislation. It is
considered that the proposed approach whereby a person can



https://www.environment.act.gov.au/__data/assets/pdf_file/0003/581727/epsdd-organisation-structure-20220324.pdf
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ability for community members to apply for a Controlled
Activity Order.

raise a complaint with Access Canberra for their consideration
and will provide a balanced approach to considering these
matters.

Currently, the Authority has no discretion to dismiss the
application on the basis it is frivolous or vexatious, and cannot
consider whether, having regard to Access Canberra’s risk-based
regulatory model, compliance action is appropriate.

The Bill introduces discretion into the controlled activity order
process. Discretion is considered necessary noting that
compliance and enforcement activities are resource intensive,
and those limited resources should be expended in a manner
consistent with the risk-based compliance policy that has been
endorsed by Government. This formalises the important risk-
assessment undertaken by Access Canberra in undertaking
compliance functions on behalf of the Authority.

25

The Committee recommends that the ACT Government
undertake an independent review of planning decisions and
new developments annually, to examine whether they are
meeting the Bill’s intentions.

Noted

Internal audits of planning decisions (Development Applications)
are regularly undertaken to make sure the performance of the
Authority is evaluated, as part of compliance with its internal
integrity framework. Similarly the Authority, as part of its
ongoing review, undertakes periodic review of its decisions. The
Government considers it good practice that this continues.

It would not be practical or feasible for an independent review
to be undertaken of all planning decisions, including the
approval of all new developments, which are already required to
be decided by the independent Authority. This would effectively
create a duplicate Planning Authority.
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It would be extremely costly to duplicate existing structures,
processes and resources and the current administrative process
of targeted audits is a better use of Government resources.

26 | The Committee recommends that the ACT Government: Noted The Bill provides that a proponent must submit an expected

e introduce amendments to the Bill to include strong greenhouse gas emissions statement for consideration. Relevant
compliance and enforcement mechanisms available referral agencies, such as the Environment Protection Authority,
for development proposals that are likely to or members of the community, may then provide advice on this
contribute to climate change through greenhouse statement.
gas emissions and that are likely to have a significant
adverse environmental impact; and The compliance powers available to the Authority under the

e ensure that after each major development is Planning and Development Act 2007 were generally fit for
complete, an inspection is conducted to ensure that purpose and comprehensive and have been retained in the Bill.
its impacts were as expected.

27 | The Committee recommends that the ACT Government Noted Minor plan amendments or technical variations are required to
amend the Bill to ensure that minor and technical variations be consistent with the policy of the Territory Plan and this has
to the Territory Plan are defined so that they do not include been the case since such variations were first introduced
policy decisions, and ensure there are publicly available through the Planning and Development Act 2007.
guidelines about the interpretation of ‘minor’ or ‘technical’,
and that these are genuinely minor and technical variations. The Government considers the provisions in the Bill adequately

outlines what a minor (technical) amendment is and is
appropriate for this purpose.

This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 10.

28 | The Committee recommends that the ACT Government Agreed in The importance of climate resilience is recognised in the object
amend the Bill to require that significant developments must | principle of the Bill and Principles of Good Planning. The Bill specifically

achieve good planning principles including climate resilience.

refers to the considerations of other ACT Government policies
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and strategies in the strategic and spatial planning processes
established by the Bill, providing a direct connection and
opportunity for integration of environmental and climate
change policy into planning policy.

Climate resilience will be a significant consideration and
decision-makers will refer to these along with a wide range of
other factors when making a decision in the outcomes-focused
planning system.

As required by Section 10 of the Bill, the draft new District
Strategies and draft new Territory Plan have been developed
having considered the object of the Bill and the Good Planning
Principles as outlined in Section 10(1)(a) through to Section
10(1)(i) inclusive.

29

The Committee recommends that the ACT Government
amend the Bill to provide a clearer legislative link to ensure
that the Territory Planning Authority ensures the principles
of good planning are applied explicitly to planning and
scoping documents including Development Applications,
developer-led Territory Plan variations, and Environmental
Impact Statements.

Agreed in
principle

The Government considers the Bill to be clear that the principles
of good planning must be applied to all planning and scoping
documents.

Section 10(1) of the Bill provides that a person must consider
the object of this Act and the Principles of Good Planning in
developing planning strategies, plans and policies. This will be
included in the assessment templates for planning and scoping
documents.

30

The Committee recommends that the ACT Government
amend the Bill to contain a clear provision on housing
affordability in principles of good planning.

Agreed

The Government acknowledges the role planning plays in
relation to housing supply. The Bill and regulations set the
framework for a range of initiatives and programs that the
Government is pursuing to provide housing and choice for the
people of the ACT. Section 10(2) under the activation and
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liveability principles of the Bill provides for urban areas to
include a range of high-quality housing options with an
emphasis on living affordability.

The Government will amend the existing provisions on housing
affordability contained in the principles of planning in the Bill to
explicitly include housing affordability in addition to living
affordability.

31

The Committee recommends that the ACT Government
amend the Bill to ensure greater clarification is provided to
terminology such as ‘planning outcome’, ‘outcomes-
focussed’ and ‘good planning outcome’, as well as defining
‘substantial public benefit’ in paragraph 187(2)(ii).

Noted

The Bill establishes the framework for the planning system. The
hierarchy of documents and policies required under the Bill (e.g.
the Territory Plan and District Strategies) give effect to the
outcomes sought through the planning system.

A good planning outcome is defined by the nine (9) planning
principles set out and defined in Section 10(2).

The Committee has not articulated why additional definitions
from the nine (9) planning principles (and definitions) are
required. Defining these further could create confusion and
misunderstanding. Where terms are not defined in the Bill, the
ordinary meaning is used. It is not practical to define every term
used in the Bill, particularly where there is an established
ordinary meaning.

The Bill provides further clarification on terminology. For
example, Section 10 provides that a good planning outcome is
achieved where a person considers the object of the Act and the
Principles of Good Planning.
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The Government does not support further defining these terms
within the Bill but will investigate any opportunities to provide
clarification on the above information.

32

The Committee recommends that the ACT Government
ensure that the use of terminology referencing community
consultation is consistent throughout the Bill.

Agreed

The Government will amend the Bill to make sure the reference
to ‘community consultation’ is amended to ‘public consultation’
to align with the terminology used in the Bill.

It should be noted the terms ‘consultation’ and ‘participation’
are not interchangeable and have different meanings within the
Bill.

33

The Committee recommends that the ACT Government
amend subclause 215(1) of the Bill to include ‘(d) has
undergone sufficient community consultation’.

Not agreed

The Government does not support the inclusion of ‘has
undergone sufficient community consultation’ in Section 215(1).
The use of the term ‘sufficient’ is not clear and has not been
defined by the Committee.

The Government considers that the legislation as drafted
provides for sufficient community consultation (using the
ordinary meaning of the term). Section 215 provides that prior
to making a Territory Priority Project declaration, the Minister
provides at least 15 working days for the community to provide
comments about the proposed declaration. In addition, any
consultation must be undertaken in accordance with the
principles of good consultation as set out under Section 11 of
the Bill.

34

The Committee recommends that the ACT Government
consider amending subclause 215(2) of the Bill to ensure that
a Territory Priority Project declaration is a disallowable
instrument. In making this recommendation, the Committee

Noted

The Government supports the continued use of a notifiable
instrument for a Territory Priority Project declaration. This
provides an appropriate balance between scrutiny, transparency
and certainty to the process and timeliness of projects. The
responsible Minister must make a statement to the Legislative




# | Recommendation Position Response
notes a change of this type could be considered a significant Assembly following the making of the declaration, which will be
change in planning practice. available to Legislative Assembly and public scrutiny.

The Government acknowledges the rationale for the
recommendation and will consider options prior to debate of
the Bill that provides a pathway forward while also providing for
a sufficient level of certainty.

35 | The Committee recommends that the ACT Government Agreed The Government consulted with First Nations peoples on the
ensure First Nations peoples are meaningfully consulted in ACT Planning System Review and Reform Project through the
the ACT Planning System Review and Reform Project. Dhawura Ngunnawal Caring for Country Committee and the

Aboriginal and Torres Strait Islander Elected Body.

The Government will make sure that First Nations peoples
continue to be consulted with during the implementation of the
ACT Planning System Review and Reform Project.

36 | The Committee recommends that the ACT Government Agreed in The Government is committed to working effectively with First
explore training for staff in the Territory Planning Authority principle Nations people across all areas of engagement, including

and statutory planning team to attend government-funded
immersion training and learn how to better work with First
Nations people in the ACT and how to view the land as First
Nations land; and that Government develop guidelines for
consultation with First Nations, which should be culturally
safe and developed through consultation with First Nations
people and communities.

planning, and is currently exploring training opportunities for
the whole of government.

The Government currently has guidelines and protocols for
engaging and working with First Nations peoples. The
Ngunnawal Traditional Custodians are consulted on the ACT
Planning System Review and Reform Project through the
Dhawura Ngunnawal Caring for Country Committee and First
Nations peoples and more broadly through the Aboriginal and
Torres Strait Islander Elected Body.
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37 | The Committee recommends that the ACT Government Agreed in part The Government will amend the object of the Bill to recognise
amend the objects of the Bill to recognise the cultural and the cultural and spiritual connections held by First Nations
spiritual connections held by First Nations people in the ACT people in the ACT.
and amend clause 9 to elevate considerations of cultural
heritage. The Government does not support amending Section 9 to
elevate considerations of cultural heritage. Each ecologically
sustainable development principle listed in Section 9 must be
considered on its merits. The principles have equal weight and
are not listed in any order of priority or importance.
38 | The Committee recommends that the ACT Government Agreed in Part 2.1 sets out the object of the Bill and the key elements that
amend the Bill’s objectives to include reference to protection | principle must be considered in achieving the object. These include
of biodiversity and climate change. conserving biological diversity and ecological integrity and a
net-zero greenhouse gas future using integrated mitigation and
adaptation best practices. The Government considers the
current objects sufficiently capture and provide for the
protection of biodiversity and climate change.
39 | The Committee recommends that the ACT Government Noted Part 2.1 sets out the object of the Bill and the key elements that

amend the objects of the Bill to include climate change and
climate resilience so that these are mandatory considerations
for all decisions made, and powers and functions exercised,
under the Bill.

must be considered in achieving the object. These include a
net-zero greenhouse gas future using integrated mitigation and
adaptation best practices and creating and maintaining resilient
communities and economies.

As outlined in the responses to recommendations 18 and 19,
Section 10 requires that the object of the Act must be
considered when making planning strategies, plans and policies
that underpin the planning system.

The Government considers the current objects, principles and
important concepts contained in Chapter 2 of the Bill provide
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sufficient coverage, for consideration to be given to climate
change and climate resilience.

40

The Committee recommends that the ACT Government
amend the Bill to include a clearer and stronger definition of
‘ecologically sustainable development’, in line with the
common national and international definitions as well as the
recommendations set out in the Environmental Defenders
Office’s submission to the draft Bill.

Agreed in
principle

The definition of the term ‘ecologically sustainable
development’ in the Bill retains the existing elements of the
term ‘sustainable development’ from the Planning and
Development Act 2007, while also incorporating contemporary
ideas, with inspiration drawn from Section 3(2) of Queensland’s
Planning Act 2016 and the 2030 United Nations Agenda for
Sustainable Development (national and international
definitions).

The definition has been amended to incorporate reference to
the integration of economic considerations rather than
achieving economic growth and to enhance the protection of
ecological processes and natural systems at local, territory and
broader landscape levels to provide consistency with the other
ecologically sustainable development principles.

41

The Committee recommends that the ACT Government
amend the Bill to reinsert Strategic Environmental
Assessments into the Bill, or it be amended to include a
trigger to assess listed ACT-threatened species under the
Nature Conservation Act 2014 in parallel with a Strategic
Environmental Assessment as required under the EPBC Act.

Noted

The strategic environmental assessment process has not been
used, except for the review of the current Territory Plan. The
process is not considered to be an effective process for assessing
potential environmental implications of planning policy changes,
and that assessment of broad environmental impacts is
appropriately dealt with through various existing processes
applied at different scales of the planning system, including:

e consideration of environmental and sustainability
principles and outcomes through strategic and spatial
planning processes, including recognition in the object
of the Act and principles of good planning
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e the environmental impact assessment process for
development proposals

e the strategic assessment process under Part 10 of the
Environment Protection and Biodiversity Conservation
Act 1999 (Cth).

Further, the removal of this process will be offset by increased
consideration of environmental and sustainability outcomes in
an outcomes-focussed planning system. Strategic and spatial
planning will be informed by principles of good planning
requiring consideration of natural environment and
sustainability outcomes, ecological sustainability, and wellbeing
and liveability.

The Government considers there is sufficient coverage to assess
listed ACT-threatened species under the Nature Conservation
Act 2014, and a specific assessment trigger is not required.

Further information was provided to the Committee on strategic
environmental assessments following the Inquiry into the
Planning Bill 2022 hearing which was held on 7 December 2022
as part of QON 11.

42

The Committee recommends that the ACT Government
amend the Bill to include reference to ‘cumulative
environmental impact’ in the planning principles and define
‘environmentally sound’.

Agreed in part

While the Government considers these impacts are sufficiently
covered under the Bill and the planning strategies, plans and
policies, in consideration of the Committee’s recommendation,
the Government will amend the Bill to include reference to
‘cumulative environmental impact’ in the Principles of Good
Planning. The Bill includes natural environment conservation
principles and sustainability and resilience principles which
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taken together are intended to minimise environmental impacts
and promote healthy and resilient ecosystems and the
maintenance of ecosystem services and amenity.
The ordinary meaning of ‘environmentally sound’ has not been
amended as the Committee has not provided any guidance to a
proposed definition that would be more useful than the ordinary
meaning.

43 | The Committee recommends that the ACT Government Agreed The Government will amend the Bill to include ‘key threatening
amend the Bill to include ‘key threatening process’ as a process’ as a trigger for an Environmental Impact Statement.
trigger for an Environmental Impact Statement in Chapter 6
of the Bill.

44 | The Committee recommends that the ACT Government Agreed in The Bill provides a strong link to existing environmental
amend the Bill to provide a stronger link to existing principle legislation. Under the Bill, all existing Environmental Impact
environmental legislation such as the Nature Conservation Statement triggers relating to threatened species will remain.
Act 2014. The Government considers that an Environmental Impact

Statement would still be required for a development on
Territory land (as opposed to National or Designated land) that
impacts on threatened species.

45 | The Committee recommends that the ACT Government Agreed in The Bill provides a strong link to the Nature Conservation Act
amend the Bill’s definition of ‘protected matters’ to include principle 2014. The provisions of the Act must be considered by decision-
matters protected under the Nature Conservation Act 2014. makers under the Bill.

46 | The Committee recommends that the ACT Government Agreed in The Government has commenced work on reviewing offsets
review offsets policy to ensure it is current and the planning principle policy. The review will consider the circumstances in which
system only allows offsetting in limited circumstances and in offsetting should be permitted in line with the best practice
line with the best practice science-based principles. science-based principles.

47 | The Committee recommends that the ACT Government Not agreed The Environment, Planning and Sustainable Development

appoint a Government Landscape Architect to provide advice

Directorate employs a range of expertise to support the delivery
of its business, including qualified landscape architects. The
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to the ACT Government and explore the introduction of a
landscape policy for the Territory.

National Capital Design Review Panel membership is selected
from a pool of experts identified for their skills, expertise and
record of achievement in one or more fields relevant to
planning, design and development. This includes qualified
eminent landscape architects.

The Government does not support the Committee’s
recommendation to establish a specific ‘landscape policy’ in the
ACT. Consideration of landscape is best set through a range of
policy documents for the ACT, including the ACT Planning
Strategy, Canberra’s Living Infrastructure Plan and new District
Strategies. The District Strategies will be a key element of the
new contemporary and best practice planning system that keeps
our valued urban form and connection to the natural landscape.
The blue-green network driver focuses on protection and
enhancement of vegetation, nature reserves, open space, water
elements and cultural heritage elements to provide the setting
for a city ‘in the landscape.’

This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 6.

48

The Committee recommends that the ACT Government
establish a Social Planning Committee or a Social Planning
Unit.

Not Agreed

The Authority employs social planning expertise to support its
functions, and this will continue. The Government supports an
integrated approach, where staff with this expertise are
deployed in a range of business units, to support up-skilling of all
staff and avoid siloed behaviour.
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This information was provided to the Committee following the
Inquiry into the Planning Bill 2022 hearing which was held on
7 December 2022 as part of QON 16.

49 | The Committee recommends that the Assembly consider this | Agreed Responding to this recommendation is more of a matter for the

report along with additional comments before debating the
Planning Bill 2022.

Assembly than the Government.

The Government appreciates the time that the Standing
Committee, and the Assembly, has spent on consideration of
these important changes to our planning system.




