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STANDING COMMITTEE ON PLANNING, ENVIRONMENT AND TERRITORY 

AND MUNICIPAL SERVICES 

RESOLUTION OF APPOINTMENT 

On 27 November 2012 the ACT Legislative Assembly (the Assembly) agreed by resolution to establish 

legislative and general purpose standing committees to inquire into and report on matters referred 

to them by the Assembly or matters that are considered by the committees to be of concern to the 

community, including: 

(e) a Standing Committee on Planning, Environment and Territory and Municipal Services 

to examine matters related to planning, public works, land management, mun:jcip'~J'aod 
\ . ' .. ·. 

transport services, heritage and sport and recreation and matters related to ~ll)sp'ectsof /: 

climate change policy and programs, water and energy policy and programsJ p~ovi~ion of 

water and energy services, conservation, environment and ecological sust~f fiablUty. / .. ' /./ . ) ( ) /l i \ 

The Assembly agreed that each committee shall have power to consider and make use ofthe 
evidence and records of the relevant standing committees appoint!?<fduring the pre0i~D~ Assembly.1 

, . . 
( / 

TERMS OF REFERENCE 
. . 

On 8 April 2014, the Legislative Assembly referred \t1e Pla'nf\ihg 9i;id, Development (Project 

Facilitation) Amendment Bill 2014 for inquiry an<;lt~port by f:iM~y 2014. 
,,/ :,, 

1 
Legislative Assembly for the ACT, Minutes of Proceedings No. 2, 27 November 2012, pp. 24-27, accessible at 
http://www. parliament.act.gov .au/ downloads/minutes-of-proceedings/Mo P%202. pdf 
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(PROJECT FACILITATION) AMENDMENT BILL 2014 

RECOMMENDATIONS 

RECOMMENDATION 1 

1.20 The Committee recommends that the Planning and Development (Project 

Facilitation) Amendment Bill 2014 proceed subject to the recommendations set 

out in this report. 

RECOMMENDATION 2 

2.18 
'",:,,(".:;; 

The Committee recommends that the consideration period for spe~ial /.! 

amendments is widely promoted to ensure that a variety of stakeh~lders are able 
r:/ >J.,,~·",, ',, '\ 

to participate in the consultation process. 

RECOMMENDATION 3 

2.34 The Committee recommends that mechanisms to protect Al,loriginal sites under " . . /'; 

the Heritage Act 2004 continue to be provi~ed for. // 

RECOMMENDATION 4 

2.57 The Committee recommends that toe AcTrGO~(ernment produce a guidelines / '\ //:;,; \ ,,_ < 
document to provide clarity a~pllt the criteria for declaring a project of major 

Authority website. 

significance and that this document be published on the ACT Planning and Land /. ( r -",, . 

REC 0 MME ND AT I 0 N. 5 

2.77 The C0mmitte~ re·comme~ds that the ACT Government consider that the 
I ' . ~ ' '' 
' . ', \ ' 

prpposalt() allow a)c:Jevelopment proponent to lodge a development application 
\ ' I' • . ./ ; 

at the same time as a draft variation is considered be amended from being an 

optional provision to a mandatory requirement. 
!) 

' 

RECOIV!MENDATION 6 
1 l.87 The Committee recommends that the ACT Government enable the concurrent 

'' 
iJdgement of Environmental Impact Statements, Draft Variations and 

Development Applications for all public and private projects outside Special 

Precinct Areas. 

RECOMMENDATION 7 

3.28 The Committee recommends that the period for community consultation to 

consider draft Special Precinct Variations and draft Significant Project 

Declarations be extended to a minimum of 60 days. 
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TERRITORY AND MUNICIPAL SERVICES 

RECOMMENDATION 8 

3.29 The Committee recommends that the consultation period for inspection of 

consultation comments on draft Special Precinct Variations and draft Significant 

Project Declarations be extended to a minimum of 30 working days. 

RECOMMENDATION 9 

3.30 The Committee recommends that all documentation related to draft Special 

Precinct Variations and draft Significant Project Declarations be made.available 
/'/ ' ..• \/) 

free of charge on the Environment and Sustainable Development.~el;>.sit~. 

RECOMMENDATION 10 
/( .. · .. ·•. . 

3.51 The Committee recommends that the Planning and Develop{rient.(Projed / 
L(' (fl<> 

Facilitation) Amendment Bill 2014 be amended to)nclude•a;sunset cl~iise. 

RECOMMENDATION 11 . 
. ~- ~l . . . . 

3. 76 The Committee recommends that the ACT Government co'nijuct a review of the 
< - -_/ -

application of the Planning and Develop.ment(Project F~~ilitation) Amendment 

Bill 2014 during its period of en;;tctmefit: 
' -- __ , 
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1 INTRODUCTION 

BACKGROUND TO THE INQUIRY 

1.1 The Planning and Development (Project Facilitation) Amendment Bill 2014 was presented to 

the Legislative Assembly on Thursday 20 March 2014 by Mr Corbell MLA, Mini~t~rfo.r.t.ne 
I .t ( 

Environment and Sustainable Development. \\ 

1.2 On 8 April 2014, the Assembly referred the Planning and Development (Project.~acilitation) 

Amendment Bill 2014 to the Standing Committee on Planning, Environ'Jl~~{a~dtti:~ito~y and 

Municipal Services for inquiry and report by 6 May 2014. ' \( ( 
1 

); 

1.3 

1.4 

1.5 

CONDUCT OF THE INQUIRY 

The Committee invited submissions from a range ofstak~hblders. The inquiry was advertised 
( ! (/ ) ' .• , , '·, 

on the Committee website. ·· /;/ 1 • 
\ ~. ir• 

'' //<•,, ' .J r 

The Committee received 25 submissions Vilhich are listed at Appendix A and published on the 
' '·.) 

inquiry website at the following locatjqn: http://www.parliament.act.gov.au/in-
/· I·' . ·. '· . 

committees/standing committees/Planning,+Environment-and-Territory-and-Municipal-

Services/planning-and-developMent:prolect-faciliation-amendment-bill-2014 

The Committee held twa·pubJic heari6gs to assist its inquiry. On 14 April 2014 the Committee 
('> \ '{ '< > 

heard evidence from Mr Simon\Cqrbell MLA, Minister for the Environment and Sustainable 

Development \a.ryd~di~ectqrateo.fhcials. On 24 April 2014 the Committee heard evidence from 

individuals, community grdups and other organisations. A list of witnesses is provided at 
/""' . . . ''. ' 

Appendix·B.(Transc;ripts:.of proceedings are available on the inquiry website at the following 

locatjon: http://wvvW.parliament.act.gov.au/in-committees/standing committees/Planning,~ 
·. Envf~6nment-and-Territory-and-Municipal-Services/planning-and-development-project-

\ '' \ \ 
faciliation-amendment-bill-2014 

TIMIN
1

G OF THE INQUIRY 

1.6 The Committee received correspondence from individuals and organisations expressing their 

concern about the short timeframe for the Committee to conduct its inquiry and requesting 

that the Committee extend the period of the inquiry. 

1.7 The Committee acknowledges that there was a very short timeframe available for interested 

stakeholders to prepare submissions, particularly as the submission period coincided with 

school holidays and the Easter holiday period. 

1 



2 STANDING COMMITTEE ON PLANNING, ENVIRONMENT AND TERRITORY AND 

1.8 In light of the short timeframe, the Committee sought to expedite the inquiry process by 

adopting processes used by Senate committees when conducting legislation inquiries in short 

timeframes. 

ACKNOWLEDGEMENT 

1.9 The Committee expresses its thanks for the contributions made by submissions and witnesses 

who participated in public hearings. 
/.·,, 

/~/' )'<~/ 
· 1.10 The Committee would also like to thank staff from the Legislative Assembly Librar,y.'fdrtheir 

assistance with this inquiry. 

NOTES ON REFERENCES 

1.11 References and footnotes in this report to the Hansard tran;c~ipts for ~ublichearings are to 

the Proof Hansard. Please note that page numbers n:iay vary between ~h.e proof and the final 
,··. .'<, ', ,I : 

transcripts. 

( 

STRUCTURE OF THE REPORT 
/•, 

1.12 The Committee regrets that due to thf! com,pre~s~d,tirneframe, it has been unable to conduct 

a comprehensive analysis of all provldi~nsinthe Pla,nning and Development (Project 

Facilitation) Amendme~! Bill 29+4. Tqde\/t;?lopi~g this Report, the Committee has focused on 

the major issues brought.to th~.lc~h~n}~on in submissions and during public hearings. 

1.13 
/ '·, ( ~/· '' ' 

The Report is structured.a.s follows: 
{ ( <''·, \ .\.. } f ·.> 

• Chapter 1' ,lfltrndtiction_.::v'.ihich provides background information about the 

· establis.hmentand conduct of the inquiry as well as an overview of the Bill and comments 
/. . . · .. 

fromth~ StaildingCommittee on Justice and Community Safety (Legislative Scrutiny Role); 

• ehapter 2·-;:-corriments on the Bill-provides a summary of evidence received on the four 
/ . ' ' 

\tnajo~1e:ctions of the Bill; 
/ j 

• Chapter 3-0ther Issues-provides a summary of evidence received on the following 

matters: 

e community consultation; 

e call-in powers; 

e background and rationale for the Bill 

e politicisation of planning matters; and 

e appeal provisions. 
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CONSIDERATION BY STANDING COMMITTEE ON JUSTICE AND 

COMMUNITY SAFETY (LEGISLATIVE SCRUTINY ROLE) 

1.14 In accordance with its resolution of appointment, the Standing Committee on Justice and 

Community Safety {Legislative Scrutiny Role) examined the Project Facilitation Bill and made 

comments in Scrutiny Report 16. 

1.15 In its report, the Scrutiny Committee wished to draw a number of matters to the attention of 
f . )' 

the Assembly including: /• 

• access to justice concerns in relation to unavailability of judicial review ~n r~spect of a 

special precinct variation, development approvals within a special pre,6Jnqarea, aswell as 

a declaration of a project of major significance; 

" clause 54 of the Bill proposes to add three classes otadminist(ative decisions that are 

to be excluded from review under the Planning and Developm'~/1J Att:'2007; 
. ) 

• restriction declarations in special precincts. .1"; 

1.16 The Committee notes that the Government provid~ga.response to the Scrutiny Committee 

which is included in Scrutiny Report 17. 
/ / 

OVERVIEW OF THE INQUIRY 
i J . 

1.17 The Committee heard evtdenceJrolTl stakef]olders about a range of matters related to the Bill. 

The majority of the evidehce dl~ectly rel.ated to provisions in the Project Facilitation Bill related 
-~-- '· ' .. / ( 

to special precinqtyaria~ipns arid projects of major significance although evidence was . 

received on tMe propose'cichanges to the lodgement of development applications with draft 

Territory Plan v.arl*ions a(ld draft Environmental Impact Statements. 

' 
1.18 The Committee also heard evidence on other broader issues such as community consultation, 

call-in powers; background and rationale for the Bill, politicisation of planning matters, and 

app~al provisions. 
'1 'j 

1:~Q The Committee acknowledges the evidence indicating concern with particular areas of the Bill 
' .. 

and,irr'light of these concerns, has made a number of recommendations. 

Recommendation 1 

1.20 The Committee recommends that the Planning and Development (Project Facilitation) 

Amendment Bill 2014 proceed subject to the recommendations set out in this report. 

3 
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2 COMMENTS ON THE BILL 

INTRODUCTION 

2.1 As outlined in Chapter 1, the Project Facilitation Bill proposes changes to the Planning and 

Development Act 2007 in the following broad areas: 
(l ( <,· > 

• allow the Territory Executive to vary the Territory Plan through a special pr~cif\Ct are.a 
_,/ i 

variation; 

• allow the Territory Executive to declare certain development proposal'$/to ,be projects of 

major significance to the Territory; .~· ({' . ( / 

• allow a development proponent to lodge a developmep(~pplicati~~·th;;it applies a draft 
!< \ -<:\, -,-·-\ 

Territory Plan variation; and \ •• 
'; 
'l 

• the impact track, allow simultaneous development·<!pproval V<lrtati6n and public 

consultation on the attached Environmental lmpactStatement(E.lS). 
,r< - -

') />· .>: .__ <-·, 
2.2 Each of these matters is. discussed in further d~tail In F?is ~T.c,tion of the Report. 

,.-",.,,//' J •, ~/ / 

SPECIAL PRECINCT ARI;~ VARfATIONS 
;_-,,I ' 

2.3 The Bill proposes to insert a nq'W P?rf 5.3Ajnto the Act to prescribe requirements for the 
'- - \ \ , / 

variation of the Territory Plan th (dentify a special precinct area. A special precinct variation 

identifies a designated ~~e~forpriority development and changes the Territory Plan. Draft 
/'' .- -, - ' \ '\ '( --

special precinctv~r,iatio.n'swill be subject to community consultation for a minimum of 30 

working days. ' 

2.4 Followingpyblie consultation, and consideration and approval by the Executive, the Special 

Precin.ct Variation is fabled in the Legislative Assembly as a disallowable instrument. If the 

pro6qsal i~·f,pt dlsallowed during the stated six sitting days, the relevant Territory Plan 

Variatlcms 1.U11 take effect. 

2.5 ·Further information about special precinct area variations was provided to the Committee by 

ESDD officials at a public hearing as follows: 

If I could add just a footnote to the description of the special precinct area process in 

terms of the content of the special precinct area variation, the content will also include 

any territory plan variations that might be needed to give effect to the structure plan 

that will be part of the special precinct area variation. For example, there could be a 

variation to permit a different range of uses within the special precinct area, and those 

5 
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variations will take effect the moment that the special precinct area variation takes 

effect.2 

DEFINITION OF SPECIAL PRECINCT AREA 

2.6 Section 85H of the Bill prescribes when the Executive may make a special precinct variation. In 

accordance with this section, the Executive must consider that the special precinct area would 

achieve: 

• (i) ·a substantial public benefit; and 

• (ii) 1 or more of the following objectives: / 

"' (A) implementation or progress towards implementation of the pla.n:ningst~atE;;\gy or 
' ' IF,· ' 

elements of the planning strategy; r• \ { /! · 
"' (B) progress towards sustainable development of the :r~rritory; · .. 

' /,f,)./ >~.... :,, 
"' (C) economic, social, cultural or environmental progr~s~ for ttl~Territory.3 

. . ) ) 

2.7 When providing evidence to the Committee, the Minister provid~dth~following information 

about special precinct variations: 
/ / 

As part of determining whether or nbf ~Qe~t sppDle.J>ea special precinct variation to 

the territory plan, the executive mustconsideh\vh~ther or not the variation will 

provide, firstly, for a substantial p6blic benefit,. whether it will achieve significant 

implementation of either th~. AcT planhing1strategy, the sustainable development of 
i '·i · .. , 

the territory or significant economic, social, cultural or environmental objectives for 

our communityi:Tre dE{qlar~tjonbfa special precinct variation will permit the territory 

plan to meet the;;t~tytbr~:b·b~§ts of the plan, and the structure plan that is developed 

as part ofrt/;lat pfocessrnust lreconsistent with the statement of strategic directions 
(~·,,~·. ' , "' \ \ ' \ <~·' 

outlinec!. i~/ theACTplalJh,llig strategy. 

2.8 Several witnesses noted that the definition of a special precinct area is vague and ill defined.4 

( / , 

' { ', . 

2.9 The ~ational .T~ust of Australia (ACT) submitted that 'there is no clear understanding on how 

far f¢aching;a special precinct can be defined and the Bill provides no limits and no 
\ \ \ 

methodology'. The National Trust also observed that 'there is also no clear understanding to 

what ~~teht these boundaries can be adjusted by technical amendment or special amendment 

butth~re appears to be no limits'.5 

2 Mr Don Dunstan, Transcript of Evidence, 14 April 2014, p. 12. 
3 Planning and Development (Project Facilitation} Amendment Bill 2014, p. 12. 
4 See for example, Ms Margaret Fanning, Submission No. 21, p. 4, Belconnen Community Council, Transcript of Evidence, 24 

April 2014, p. 57, 
5 

National Trust of Australia (ACT}, Submission No. 9, p. 2. 
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2.10 Mrs Robyn Coghlan submitted that the criteria to define special precinct areas and projects of 

major significant (s85H and s1371 respectively) 'are as typically obscure as the current criteria 

in the Territory Plan ... There can be no transparency in decision-making based on such 

imprecise statement and there can be no surety to the community'.6 

2.11 GNCA suggested that the a special precinct area should only be declared it if would achieve a 

substantial public benefit as well as meeting the three objectives in section 85H d(ii). 

Representatives from the GNCAA also indicated that the criteria to declare a special precinct 

area 'should not really be very different, or different at all, from 1371, criteria for, decta~ation of 

a project of major significance'.7 
:. ( ' 

COMMITTEE COMMENTS 

2.12 The Committee notes the concerns raised about the criteria to "b.e usea\fp defi'~~}special 
precinct area. 

SPECIAL AMENDMENTS 

2.13 The Bill creates a new category of 'special ar;nendrp~fl'f~~ to Vcity the Territory Plan. If a 

variation is categorised as a special amendmentit wil!'~e ~1;1bject to a limited consultation 
/<" '/" ' ; ),", \. ,·\ ----(_'1 

period of at least 20 working days. This is §irrtilar t6the consideration of a number of 

categories of 'technical amendments' jn th~ c.utrent Planning and Development Act 2007. 
f - '' '.,JI 1 

c' .• /--{ 

2.14 The Committee heard additionaJeyide~c~ f~om ESDD officials about special amendments as 
( ' 

they apply to a declarat1pn of a.SpE;!cial precinct area: 
: '- \ \ // / l 

But I thin~ it is a}spperhaps impbrtant to keep in mind that the declaration of the 

special pr'etinct ici'f·ea will, in itself, create an ability to do what are called special 

amendment~ to·t.he ter~itory plan for the future within that special precinct area. That 

process\.Vill allowfllture variation to the territory plan as it applies to the special 

p~~tlhct area through a 20-day consultation process, similar to the technical 

amebdment process that we already have in the act. So it allows for variations to 

happen cit the ti.me of the special precinct area variation but it also allows, should the 

nee.l:i.:arise or future issues arise within the special precinct area, for future territory 

planvariations to be made through that process.8 

2.15 In a submission to the Committee, Mrs Robyn Coghlan expressed concern that 'once a 

declaration of a special precinct area has been made, a variation to change the boundary of a 

6 
Mrs Robyn Coghlan, Submission No. 13, p. 2. 

7 Griffith/Narrabundah Community Association, Transcript of Evidence, 24 April 2014, p. 45. 
8 

Mr Don Dunstan, Transcript of Evidence, 14 April 2014, p. 12. 

7 



8 STANDING COMMITTEE ON PLANNING, ENVIRONMENT AND TERRITORY AND 

zone will be a technical amendment rather than a draft variation ... or is it a special 

amendment?'9 

2.16 Ms Le Couteur also expressed concern that variations to a special precinct area will be 

regarded as special amendments and subject to limited consultation in the same way that 

technical amendments are currently considered 'with limited publicity and 

consultation' ... [which] gives the potential for a significant reduction in public involvement'.10 

2.17 Mr Leon Arundel! submitted a similar concerned view that special amendments w?ul~.be 

subject to a limited consultation period. >'"./ 
,/';;J' '<(:-'> 

Recommendation 2 
(; ! \ Jr 

• \ \ . :': j 

2.18 The Committee recommends that the consideration periodfQr special alllendments is widely 

promoted to ensure that a variety of stakeholders are abl~to partici~9te ln·the consultation 

process. 
/ 

RESTRICTION DECLARATIONS 

· . tt' r :.' 
2.19 The Bill provides that a restriction may be. made for speciaJ'precinct variations. The ES explains 

that: ! < 
A restriction declaration meaJs that the H~htage Act 2004 and the Tree Protection Act 

2005 (apart from decla~ed sites and registered trees) do not apply to development 

approvals for these ma~fers~·.J\ restriction declaration also means that the Heritage 

Council and Con~ef\/ato}rjfElofa' and Fauna do not provide advice on development 
applications.11 ( ( . ·. . . 

r· t/ /- , 

2.20 The Committee.heard additional evidence about restriction declarations from the Minister as 

follows: 

; 

,' ( { 

In relation t():heritage restrictions, these restrictions are optional and are declared by 

the E;!Xecutive if they are believed to be warranted. And they are of course subject to 

dis~H,pwance in the Legislative Assembly. They relate to areas that are nominated but 
/• 

not yet determined by the ACT Heritage Council. In relation to sites that are nominated 

' 'but not yet determined by the Heritage Council, the council is invited to provide 

comments to the executive in relation to those matters. Those comments would have 

9 
Mrs Robyn Coghlan, Submission No. 13, p. 2. 

10 
Ms Le Couteur, Submission No. 1, p. 1. 

11 
Explanatory Statement, p. 11. 
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to be provided to the Legislative Assembly in the instance that the declaration made by 

the executive chose not to include nominated sites as part of the declaration. 

The Heritage Act would not then apply to DA decisions, and the Heritage Council would 

not be able to process applications. It does not affect those sites which are already 

declared heritage sites and which are listed on the ACT heritage register. Those 

protections remain in effect. 

A similar approach is adopted in relation to tree protection and the operation of the 

tree protection legislation. Again, it is discretionary on the part of the execµtiv_!:! as to 

whether or not the tree protection provisions should apply for ... regulit~d tr~¢;.12 
\ ' /"\'' ;, --',, 

CONCERNS ABOUT THE IMPACT OF RESTRICTION DECLARATIONS,/ 

2.21 Several witnesses expressed their concern about the potential negativ/jinpakof Restriction 
- - - \ ' - - - ! 

Declarations-with a particular focus on heritage. 
\ 

2.22 Ms Margaret Fanning expressed concern that a restriction may ~e mag~lfor special precinct 

variations 'especially given that special precinct variations are like'lyt6Nocus primarily on older 

areas in Inner Canberra where heritage values andJree yalu~s are of particular significance'.13 

. ' 

2.23 The Walter Burley Griffin Society identifi~d 'theremoycil 0
1
f1application of the Heritage Act and 

( \ /--> ', '· " / 

the Tree Protection Act in the granting of dev~lopment approvals in Special Precincts' as a 

negative aspect of the Bill.14 

2.24 The National Trust of Australia (ACT) questioned whether the protections stated in the ES in 

relation to heritage declared sites afe sufficient: 
-- ·-. \ // (' f,, 

The explanatory1fjlemoseems'tb say that they are a declared site and they are 
( ·. l \ . ·. 

protect¢d. B
1
ut iNhe Heritage Council does not have the right to give any advice-if a 

restri~ti?n'.declaration is 1
made and the Heritage Council then has no right to give any 

further advice when we get to the DA stage-I am not sure what the assurance of 
~ - - '' ' 

prot~ction for an existing declared site might mean, because the Heritage Council will 

n~v~r get to know what happens.15 

// ~ _, i\_ t ',\ \ 
2125 In al:ldition,)the National Trust expressed concern with respect to greenfield sites: 

r--:1 
\ \ 

12 
Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 2. 

13 
Ms Margaret Fanning, Submission No. 21, p. 3. 

14 
Walter Burley Griffin Society, Submission No. 18, p. 2. 

15 
National Trust of Australia (ACT), Transcript of Evidence, 24 April 2014, p. 75. 
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But in the greenfield sites, which this bill extends to, Indigenous artefacts that could 

well be not identified yet could exist in some of these sites and could be adversely 

affected as a result of the potential of this act.16 

2.26 The ACT Heritage Council identified sim.ilar concerns to the National Trust in their submission 

where it was noted that there niay be a number of possible unintended consequences as a · 

result of some provision in the Project Facilitation Bill. In particular, the concern that 

Aboriginal heritage places (both registered and those subject to the blanket protective 

provisions of the Heritage Act) could be ignored in developments subject to p~pject 

facilitation. 17 
· (! 

2.27 When responding to a question from the Committee about the possible impact ()fth
1

eBill, Mr 

Marshall responded: / 
/' ( ( ( J) 

We think that one of the possible consequences of this legislatiqh may be~that when an 

area is declared subject to this piece of legislation, th~~e is no'a~ti~e ~ffort to fully 

understand the range of values which may ex.ist in thatloc::atio~that have not yet been 
.· "'· • ·· I 1 

formally identified through the ACT heritage register. They may be places, as I say, on 

our existing register or they may be places which are out there in the community but 
/-' ' ' 

which have not yet come to the attention pf~or:neone to nominate those places or to 
/ 

the attention of the council itself.18 i 

/ 

2.28 In order to overcome potential uninte9ded conseq~ences, the Heritage Council suggested the 

following amendments: f 1 

\ 

11 capacity for Council to advise on a range df matters consistent with the general objectives 
/ /,;' /',. _; ' { 

of the Bill such as protecticm,qf known heritage places, investigation of potential heritage 

places, exploration 1~iththe devetdper of feasible and prudent alterrn~tives for the 

conservatfo~ othe~ifage plflces, and the provision of independent expert heritage advice 
i' 

in the reviewdf developmeht proposals or EIS reports; 

II the COl)tinued application of the protective mechanisms for Aboriginal sites provided 

under~he HeritageAct; and 

11 
1
that existing provisional registrations be allowed to proceed to consideration by Council 

: for final registration, and registered if their heritage values are confirmed, or alternatively 
• I 1 

that an ~mendment be made to the Heritage Act such that any existing provisional 

r~gistration timeframes are extended by the period of the project facilitation.19 

16 National Trust of Australia (ACT), Transcript of Evidence, 24 April 2014, p. 75. 
17 ACT Heritage Council, Submission No. 2, pp. 1-2. 
18 ACT Heritage Council, Transcript of Evidence, 24 April 2014, p. 39. 
19 ACT Heritage Council, Submission No. 2, p. 2. 
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2.29 The ACT Heritage Council indicated their support for 'fully informed decision-making that is 

essential to successful and effective planning outcomes. This includes knowledge of heritage 

values and expert, independent assessment of impacts of any proposed development'.20 

2.30 Mr Duncan Marshall, Chair ofthe ACT Heritage Council outlined the importance of the 

Heritage Council providing input and advice into proposed developments and projects: 

That includes a good understanding of the heritage values of places and objects which 

might be impacted, that there is an expert independent assessment of the impacts of 

any such development and also a recognition that an important role t9qt the H'eritage 
\."\ / .'·'. 

Council plays in the current system is a negotiation process with propdrients\vhere we 
/ .. > : ' /. 

see proposals at hopefully an early stage. There is a negotiation from th'at point wher~ <> ... . . 
perhaps a better heritage outcome can be achieved through that negot!ation process.21 

,(;·· , . / / T. 
2.31 Furthermore, it was acknowledged that in order to minimise '~urpri?es/late in'the process and 

to increase certainty for all affected parties, robust and com~rehensh(e,,consultation and 

engagement processes should be utilised early. 

COMMITTEE COMMENTS 

' 

' ' ' / 
\'''; 
) ; 

/ . 

2.32 The Committee notes the concerns raised aboutthe re,Str.Wions on the consideration of 

heritage and tree protection issues when ~gC:larillg sp.etia11precinct areas and projects of major 

significance. 

2.33 The Committee also notes that t.h~re is 4ncertainty for heritage sites that have been 

provisionally registered; iD addition.to h~ritage applications that are still under consideration 
. l . ' 

by the ACT Heritage CauociL \ 
/ ' 

f ·( 
\' 

Recommendation··3 

2.34 The Committee recommends that mechanisms to protect Aboriginal sites under the Heritage 
' . 

Act ?004 contiryue t6 be provided for. 

\ \' 

\ . J. ; 
SYMON&TbN MENTAL HEALTH FACILITY 

2.35 The Bifl includes provision that 'a special precinct variation in relation to a mental health 

facility at the Symonston site is a notifiable instrument and commences on the day stated in 

the variation.22 

20 
ACT Heritage Council, Submission No. 2, p. 1. 

21 
ACT Heritage Council, Transcript of Evidence, 24 April 2014, p. 38. 

22 
Planning and Development (Project Facilitation) Amendment Bill 2014, p. 13. 
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2.36 When presenting the Bill in the Assembly on 20 March 2014, Minister Corbell noted that 'the 

proposed mental health facility in Symonston is an example of the type of project for which 

this bill is designed'. In accordance with this Bill: 

A special precinct area and related declarations around the mental health facility are to 

be progressed through the proposed public consultation process to the territory 

executive. I flag at this point, however, that in light of the fact that the Assembly has 

already made its will known on this matter, the bill includes a special provision to 

permit a special precinct and related proposals to take effect immediately on 

notification. 1< 
\:\, 

In other words, the special precinct area proposals and the mental hea1f6
1

facilityare1to 

proceed as a notifiable, not a disallowable, instrument. Members Vl.'.ilrof,collrsehave 

access to the draft proposal when it is released for public comlT)ei:i£1and;1 u
1
ndert

1

ake to 

report to the Assembly on the results of the consultatio,n.23 !, ( i ·
11

' 

2.37 The Committee also heard evidence about the proposed m~~tal healthfa~lllty from other 
' ' ' ' \ ~ 

witnesses. . . /) 

2.38 Ms Caroline Le Couteur submitted: 

The example included in the bill doek npt m1~1~1thEfs,?se of needing the special precinct 

area in my opinion. The plans for the/secure n\ent~I health facility have been around 
I , - ---

for I think about 5 years. There wduld h.ave been ample time for the government to put 

forward a territory plan vari?tf~n, if it had wanted to.24 

2.39 Weston Creek Commut)ity Co1111cil ~ubmitt~d that the proposed Symonston Mental Health 

Facility and the Planning ahcj o'e\tei6pl')lent (Project Facilitation) Amendment bill 2014 should 

be 'de-coupled' tp}lllov{forcdnsider~tion of the mental health facility to be dealt with in 

isolation which1wo
1

uld ailtiw th~ remainder of the Bill to be reconsidered and subjected to 

greater public scr~tiny.25 

I 

2.40 On arioth~r [llatt~r relating to the Symonston Mental Health Facility, the Inner South Canberra 

Community Council noted their concern that the Bill includes provisions to fast-track the 

facility, with particular reference to their concern that the 'original consultation with local 
, ' ' 'v 1 

resid~nts ip!(elation to this project was seriously deficient'. Further to this, the ISCCC 

submi
1
tted that 'this project is in fact is [sic] a clear demonstration of the dangers of a system of 

plan9l~g approvals based on Assembly endorsement in individual cases'.26 

23 
Mr Simon Corbell MLA, Debates, 20 March 2014, p. 618. 

24 
Ms Caroline Le Couteur, Submission No. 1, p. 1. 

25 
Weston Creek Community Council, Submission No. 15, p. 4. 

26 
Griffith/Narrabundah Community Association, Submission No. 16, p. 4. 
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COMMITTEE COMMENTS 

2.41 The Committee notes the evidence provided to the inquiry suggesting that the Symonston 

Mental Health Facility project could be progressed through the development of individual, 

project specific legislation. 

2.42 However, the Committee acknowledges that there is a need to expedite consideration for the 

development of the mental health facility. 

2.43 The Committee notes that on 7 August 2013 the Legislative Assembly passed ~f.~otio~J· 
\ ·. /' .. ·/ .. 

affirming their support for the construction of a secure mental health facility in ,$yrfionstoo,2,(1 / - v ' - ·: 

PROJECTS OF MAJOR SIGNIFICANCE I , 
; 

2.44 The Bill introduces a new process for the Executive to declare certain a,eyelopment proposals 

to be projects of major significance to the Territory. The ES describes ~It.~ process in more 

detail: · 

The draft significant project declarat,ion mu~t st9te the development proposal that is 
) '<,) ;,f'_-"''·<~-: '• 

the subject of the declaration, the proponent .for the. development proposal, the period 
/ /~,, '-_.'.··,,_ \.'>,. - _)j 

the declaration is in force, how the(p(oject m.eets the criteria in s1371. .. and the likely 

assessment track and timefra11Jes f~r ~~~es~t1lent.28 
/ - ' ,i} 
; 

,' \ 

2.45 The consultation period and approvals
1
processes for projects of major significance mirror the 

/ . ' 

processes provided for the co~~ide;ration of special precinct areas. 
'' ,'' ' \ / '' f·-, 

CRITERIA FOR DECLARATION OF PROJECT OF MAJOR SIGNIFICANCE 

2.46 The Bill proposes that the Executive may only declare a development proposal a project of 

major sig~i(icance if the development proposal: 

11 (a) would achieve a substantial public benefit; and 

11 ·

1 

(b) is 6\ {llajc:\r economic, social, cultural or environmental significance to the Territory.29 

\ \ 
2.'47 When,9iscu'ssing details relating to the criteria for defining a major project, the Minister told 

the eoinmittee: 

27 Legislative Assembly for the ACT, Minutes o Proceedings, 7 August 2013, available at: 
htt : www. arliament.act. av.au data assets df file 0011 479873 MoP027F. df 

28 Explanatory Statement, p. 17. 
29 Planning and Development (Project Facilitation) Amendment Bill 2014, p. 32. 
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AND MUNICIPAL SERVICES 

The purpose is to provide for priority for projects that meet that threshold of the 

criteria set out for declaration by the executive, and that threshold is deliberately set at 

a very high level. It talks about substantial public benefit. It talks about projects that . 
will provide that substantial public benefit and will progress the ACT planning strategy, 

the sustainable development of the territory or meet other territory economic, social, 

cultural or environmental objectives. So it is deliberately set at quite a high threshold. 

These assessments are always subjective. Nevertheless, it will not be solely within the 

hands of the executive to determine whether or not such a declaration will stand. It 

will also sit with all the elected members ofthis place. 30 

2.48 On this issue, the Committee heard evidence from submitters that the criteria w~f~ toobroad 

and general which could potentially allow for a high number of projects toHJlfiltbe 

requirements to be declared a project of major significance.31 

2.49 Friends of Hawker Village Inc. submitted that 'substantial p~b,fic benefi,t is a yagu~ term that 

means different things to different people' and suggested th~hhere ;n,~eds t'o be clearer 
',, '-- • t 1 

definition of "substantial public benefit'' to assist in the speedy assessrMnt of "projects of 

sign ifica nee"'. 32 

2.50 Mr Leon Arundel! also expressed concern althecrlterja'.fcir declaring a project of major 

significance, noted that it could be possiblE'!,JOr'qnaJif\/ap~bposal to move all of the Territory's 

asbestos waste to the Heritage-listed Northbburn~ bv51I as a project a major significance'.33 

•,{ ! ·. 
2.51 Belconnen Community Council submitted that'.the language used in defining the basis of 

qualification for designcjtion as specia,I prec;inct area and project of major significance is value-
, > I \ / .. · , ' 

laden and will require substanti~l'.valu~judgements on the part of the decision makers. Such 

decisions will not(l;>e tra
1
n

1
spare11t'.34 

/ 
/,- ; \' 

2.52 GNCA suggesi~d that section 1371 (b} should be expanded to explicitly state that the project is 

of major econo'inio, social,'cultural or environmental significance and that it will be of benefit 

against tho~~ criteria.35 
' i ~ 

CRITERIA USED IN OTHER JURISDICTIONS 
'\ \ '\ ' \ -- -

\ 
( { ) 

2\53 The Minister advised the Committee that other jurisdictions have similar legislation to enable , \ r-

the d~tlaration of projects of state significance. 

30 
Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 13. 

31 
See for example, Submission No. 12, p. 2, Submission No. 15, p. 3, Submission 19, p. 1, Dr Max Kwiatowski, Transcript of 
Evidence, 24 April 2014, p. 18. 

32 
Submission No. 4, p. 1. 

33 
Submission No. 8, p. 1. 

34 
Submission No. 11, p. 1. 

35 
Griffith/Narrabundah Community Association, Transcript of Evidence,24 April 2014, p. 45. 
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2.54 The Committee notes that jurisdictions have enabled the approval of major or state significant 

projects in a variety of ways through different legislative frameworks and assessment and 

approval processes. The Committee has been unable to conduct a comprehensive analysis of 

practices in each jurisdiction however, a brief overview of these approaches is provided at 

Appendix D. 

2.55 The Committee notes that there is a range of criteria used across jurisdictions to define a 

project of major significance and that additional information and guidance documents are 

published on some planning department websites. 

2.56 Furthermore, the Committee is aware that some jurisdictions are currently con~~d~ring fUrth~r 
reforms to their planning systems arid that consideration of these matters iS"an ongoing 

(· ' 

process. 
f ; 

Recommendation 4 \\ 
\ \ 

} ) 

',, /; 
2.57 The Committee recommends that the' ACT Governmeht produce a guidelines document to 

provide clarity about the criteria for declaring a project of lllajor significance and that this 

document be published on the ACT Plannirig'and{~~d1Auth~~ity website. 
/> // );~'\ 

CONSIDERATION OF PROPOSAL&1o DEchAR\E A PROJECT OF MAJOR 

SIGNIFICANCE 

2.58 Mr Thomas Keen submitted th~t pro~o~alsto declare a project of major significance should 

not bypass oversight by the Herit~ge ebuncil of the Conservator of Flora and Fauna or 'avoid 

detailed exam.inallon b~J bipa~tisan c~mmittee inquiry'. Due to the likely impact of a major 

project in the'p'ublicand/orin the public space, the proposal 'should receive wide 

consideration, t~i<kRlace over a timeframe to allow this, and proceed on the basis of a balance 

of commu~i:t:yviews'.~6• 

2.59 Ms Martha Kinsman submitted her concerns with respect to section 137B of the Bill which 

excl~des si~nificant project declarations from requiring any public consultation if they fall 
,· / / 

withiri a draft special precinct variation. Ms Kinsman noted that 'this seems to mean that the 

draft [emphasis in submission] precinct variation will not need to include all possible special 

projects that it may encompass', which may result in the Executive adding special projects 'to 

nay area that is part of a draft [emphasis in submission] special precinct variaticin'.37 

36 
Submission No. 10; p. 1. 

37 Submission No. 20, p. 1. 
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APPROVAL BY A VOTE OF A SPECIAL MAJORITY 

2.60 The Committee inquired about whether the Minister had considered seeking approval from 

the Legislative Assembly on declarations of projects of major significance through a positive 

affirmation rather than a negative vote. In particular, the Minister was asked whether there 

would be merit in requiring a special majority, such as two thirds, for a declaration to be 

approved. 

2.61 In response the Minister advised: 
(/ "' / 

( ( / 

In relation to the disallowance process as opposed to a positive affirm~t)o~~\asyo~ 
1 

describe it, the government has chosen to follow the precedent thatal~~acly sits in th~ 
/"'-·, . '····:. \ '\_., 

Planning and Development Act and has been in place for all territof{planvariations 

since self-government, which is decisions on territory plan va~ia'.tlcrns ~~' t~~· 
l, .\ ·, .--<./ 

responsibility ultimately of the executive but they ar~·sl.Jbjectto veto by the Legislative 

Assembly. ' \:\\ .. 

We think that mechanism has worked well in ~h!= past. It provJAis for a majority of 

members of the Assembly to reject a territory plahyariatioti ifthey believe it is not 

warranted. That has occurred only on a ver;{small ri~rnber of occasions during the 
(>',.i (_/ .? . -.:\. ., .. , :/ 

history of self-government, but it has occurred·:. And it also recognises the fact that the 
.. > .• ·. -_ V< JJ-" 

history of self-government is overwh~I mingly one/of minority government. There has 

only been one instance where the~e has been}1 majority government, where a single 
' I . 

party has had a majority on tl{~'flocir of the Assembly. So the disallowance mechanism 

has proven to be a very ~ffective..one in terms of cautioning the executive about how 

far it can go ... 38 < 
, I 

2.62 On the matter 9(~7quirf~gapproval fro~ a special majority, the Minister told the Committee: 
/ ,' ·, ., '\ ' 
( . \ . ' .. . 

In relation.t,o special m~jority, no, the government has not given consideration to 
' . . ' . . 

special majority. vye do not believe special majority is warranted. Special majorities 

tend.to .be rese~ed for a very small number of matters. Indeed, the only special 
/ i '• 

majckity provisions relate exclusively to electoral matters such as the size of the 

Ass~mbly and the operation of the electoral law.39 

.. 

2(63 The optionbt seeking appr~val via a special majority vote was also suggested by Dr Max 
\.\ 

Kwia~Q}Nski in evidence to the Committee. It was noted that this may provide an additional 

safeguard to ensure that the proposal is considered and approved by a larger number of 

representatives.40 

38 
Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 7. 

39 
Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 7. 

40 
Dr Max Kwiatoski, Transcript of Evidence, 24 April 2014, p. 19. 
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LODGEMENT OF DEVELOPMENT APPLICATION THAT APPLIES 

A DRAFT TERRITORY PLAN VARIATION 

2.64 Th.e Project Facilitation Bill proposes to allow a development proponent to lodge a 

development application on the basis that it complies with a draft Territory Plan.variation that 

has been publicly notified. 

2.65 The ES notes that the 'amendment allows the development application to progress at·the 
I / ., . 

same time the relevant Territory Plan variation is progressed ... This process dde\l)qt impact on 

the integrity of the development assessment and public notification process, as'th~, . ·. 

development approval cannot be made unless and until the Territory Plan variatiQn takes 
I • . /.. .. , 

effect.41 
((· · 

2.66 The Committee sought further information about how the tv.io processes would be run 
'«<::). \ :\ . <;:1; 

concurrently, with particular reference to concerns that the simyltaneqys lodging of 

development applications and territory plan variatiohsrriay resulfin ~·Y~ry complex process 

which is difficult to understand. ' 

2.67 The Minister advised the .Committee as foll~ws: 
/ . /• j 

I argue, and I think the experiencep(the Pl~nning and Land Authority backs this up, 
( - _, -, . 

that it actually helps people to .understj:lnd what a draft variation to the territory plan 
,_ - ,_ ,, -·- ,/" 

means in practice if they area~le tOsee a DA. And a good example of this is the 
\ -, --

variation that the Asser!Jbly process has' just completed in relation to the ABC flats site. 

There we have had a r~iooing, but we have not had before us a DA that outlines at that 
\: / ,-' /'; 

very high level of,qetaiJ \Nhatt~e built outcome is going to be on the ground as a 

conse~uenc~ of
1
the territ~ry plan variation.42 

2.68 Further to this, the Minist~r observed that there are risks associated with lodging a 

development applicatiqn at the same time as a draft variation to the territory plan because if 

the draft variation is not supported, then the development application will not be required. 

2:
1
69 The\f\llinist~r.went on to say that it is because of the risks associated with the concurrent 

lodgementihat it is an optional process. Furthermore, the Minister noted that 'we know it is a 

process that is welcomed by the development sector because it allows them to streamline the 

preparation of their documentation and bring it forward concurrently'.43 

41 
Explanatory Statement, p. 23. 

42 Transcript of Evidence, 14 April 2014, p. 14. 
43 Transcript of Evidence, 14 April 2014, p. 14. 
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2.70 In response to questions about any potential issues that may arise if a draft variation is 

approved but the associated development application is not approved, the Committee was 

advised that this sftuation can arise under the existing system whereby a variation to the 

Territory Plan is approved to allow for a particular type of development and a development 

application subsequently lodged may not be approved.44 

2.71 The Minister confirmed that the only change that would result is in 'relation to this aspect of 

the bill is the period within which these matters can be deliberated upon and dealt with. 

Rather than going for six or 18 months in the territory plan variation and then f<:1r;1ot~§,r~~ix to 

nine months beyond that in relation to a development application, you do them.togethE?r. So it 
,/ ,, ' ', 

is a shorter period'.45 

2.72 The Committee heard positive and negative views on the merits of allowir/gfo,rth8:1odgement 

of a DA that relates to a draft Territory Plan variation. . .. (i, )/; 
/ 

/"' 

2.73 Friends of Hawker Village Inc. submitted that simultaneous<lodgemer1(0l a· OA, DV and an EIS 

will require that considerable resources are devoted.to. compl~te gSSe~k/nent of all documents 

in the required time which is 'likely to divert scarce res~1Jrc;es frorri ~{~f~r development 

applications not in the fast track and to slow downJbeir pr~¢essing.46 
;' ,,· ., 

'' '"' /<- :_> .. , " 

2.74 Similarly, the Belconnen Community Coupcil subrnittddth~ttompressing the assessment DAs, 
'·"/ ) ·· .. ·. \ -·. ' 

DVs and EIS' 'into one short time period will place extraordinary pressure on the planning staff 

with a likely decrease in quality of dec;iSion-makingl In addition, prioritising special projects 

will likely come at the expense of as'sJ£sment delays for other projects.47 

/<' / 
2.75 The GNCA observed that enabljhg .. the cprrirhunity to consider a DA at the same time as a draft 

variation is positive as thi~Wbl!l
1

d ~ssiststakeholders to gain a more holistic perspective of 

what is intencjed for thJJite. F~rthermore, it was suggested that it may be worth considering 
; ·'. . ' ' i j 

mandating thata.[)A must be s~bmitted at the same time as a DV for some of the major 

projects.48 

COMMITTJE COMMENTS 
.. 
Ii 
( ;\ ' \ ~ 

2/76 The'C:o.mmitt,ee notes that the evidence provided during the inquiry demonstrated different 
i, \ . . ./ I 

\, views ,abou(the concurrent consideration of Development Applications and Draft Variations to 

the J~iritory Plan. 

44 Transcript of Evidence, 14 April 2014, p. 15. 
45 Transcript of Evidence, 14 April 2014, p. 16. 
46 

Submission No. 4, p. 2. 
47 

Submission No. 11, p. 1. 
48 

Griffith/Narrabundah Community Association, Transcript of Evidence, 24 April 2014, pp. 44-45, p. 47. 
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Recommendation 5 

2.77 The Committee recommends that the ACT Government consider that the proposal to allow a 

. development proponent to lodge a development application at the same time as a draft 

variation is considered be amended from being an optional provision to a mandatory 

requirement. 

CONCURRENT LODGEMENT OF DEVELOPMENT APH~ICAflON 
\ \ 

\ .. 

AND ENVIRONMENTAL IMPACT STATEMENT 
/:· 

(// / 

2. 78 As noted in the Explanatory Statement, the Bill allows for the concurr~~flodg~rne,N of a 

development application in the impact track with a draft Environrnental.'JrnpactSta'tement 

(EIS). Currently, DAs would ordinarily require the preparati6~~f an EIS'l:)efor~ it could proceed. 
' \ ' 

The Bill permits the proponent to complete the requJred EIS iritandem)vi.iith the lodgement of 
1 
the development application itself.49 . ·. ' 

1 

2.79 The Minister advised the Committee that th,is,chang~ i;):i ti~e-saving measure: 
'· :_) \"', />' ·>. "i 

By allowing them to run concurrentlf'>£g;;ii.Q bbthj:
1

~e'Planning and Land Authority and 

the broader community can see hov{one take.s account of the other, and vice versa, 

and also saves the proponent .time i.n beJng1able to submit both matters concurrently. 
/.1··f ·<·>'·. . ' .v 

The EIS must still be completed before~ DA is granted, and the EIS must still address all 

of the issues thqt are cµrrently required under territory law.50 

1.·> [ ·'i //.'' ·.1 

\ '/ / l 

2.80 The ES notes that 'from .the proponent's point of view this option comes with some risk. The 
( I r '·. ' . 

proponent risl<$ the enti~e exen;:ise being rejected on the basis that the completed EIS is not 
\ \ 

satisfactory evep if the deVeloprtlent application was otherwise acceptable. For this reason, 

this process re~'ains an option~ available rather than a mandatory process' .51 

2.81 
(:·~{.(, · .. ·. . 

The Committee heard positive and negative views on the merits of the concurrent lodgement 

of aDA anda draft EIS. 

49 Explanatory Statement, p. 24. 
50 Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 4. 
51 Explanatory Statement, p. 24. 
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2.82 The GNCA observed that there is some merit in the EIS being available 1up front' and at the 

same time as the DA.s2 

2.83 Whilst acknowledging that this issue had not been directly considered by the Heritage Council, 

Mr Marshall noted that there is a risk associated with the EIS and DA being considered 

concurrently: 

2.84 

... in that if the EIS is found to be not adequate in some way, if it has n9fde~Jt<;> 
effectively with heritage or environmental issues, the proposal falls ove~JIR a sen§e,pr 

is stalled while those issues are reviewed and revised and a better impa'ct~ssessmeht 
is undertaken. That may delay a development project.s3 ( • . ·· . 

•. ~- ;/ 

,{; (\ ))' 
In this context, Mr Marshall explained that although the Heritage Council.do notdeal with EIS, 

' ,/ ' '·, ':. ·~'· 

the Council does consider heritage impact statements that fo~us solely ori·~eritage values. Mr . ' .. ., ,,,, 

Marshall indicated that DAs and heritage impact statements have beerl (bdged concurrently in 
' ' ' ' ·, / / 

the past: 

... my recollection is that they have been sufses~fully(j~alt with. The one qualification I 

would make is that usually that lodg~rnen{ha~<bd2urred after significa.nt prior 

consultations-pre-developmenN:ipp(ic~t'ion dfucJs1~fons-which have gone a long way 
'' ./ ' 

to ironing out potential issues. So iHs·not astl)ough the documentation arrives as a 

complete surprise at the Heri~~ge Coundtarld we have to deal with it as an entirely 

new issue. There has beet] wh~t hasbeen often a very useful preliminary discussion or 

series of discussions in(qfderto f:>bth better understand impacts and also, as I 
.\ \ /,/,/ 

suggested in my i!JJrnduction, r~shape the development in some ways to either avoid 

developmept imp~ct~·qr mi~i;,1'ise those impacts in some improved way.s4 

( . 

2.85 As indicted abdye, the'Belcon~e1~ Community Council anticipates difficulties with. the 

concurrent consideration of EIS, DA and DV as this will place a significant pressure to consider 
I 

a number df documents-particularly as muc~ of this work is done by volunteers.ss 

52 
Griffith/Narrabundah Community Association, Transcript of Evidence, 24 April 2014, p. 49. 

53 
ACT Heritage Council, Transcript of Evidence, 24 April 2014, p. 41. 

54 
ACT Heritage Council, Transcript of Evidence, 24 April 2014, pp. 41-42. 

55 
Belconnen Community Council, of Evidence, 24 April 2014, p. 55. 
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COMMITTEE COMMENTS 

2.86 The Committee notes that there are differing views about the concurrent lodgement of 

Development Applications and Environmental Impact Statements. 

Recommendation 6 

2.87 The Committee recommends that the ACT Government enable the concurrent:lcidgement rif 
Environmental Impact Statements, Draft Variations and Development Applications for all 

(·1 /.: :, 

public and private projects outside Special Precinct Areas. ' f ( · 
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3 OTHER ISSUES 

3.1 The Committee heard evidence on a number of other matters relating to the Bill including, 

community consultation, call-in powers, background and rationale for the Bill, the 

politicisation on planning decisions and appeal processes. Each of these issues is discussed in 

further detail in this section of the Report. 

COMMUNITY CONSULTATION 

3.2 The Committee heard evidence from a number of witnesses about mat,t~rs'~el~tl~·gtp 
cJ J I,'· / i · 

community consultation in two key areas: 

• level of community consultation about the Planning an'd 'Qevelopni~nt (Project . \\ 

Facilitation) Amendment Bill 2014; and ) .1 

• consultation provisions out.lined in the Planning and Developm'en{(Project Facilitation) 

Amendment Bill 2014. 

CONSULTATION ABOUT THE BILL> 
(. 

3.3 The Committee heard evidence that there has nof~een sufficient public consultation on this 

Bill.56 

3.4 The Belconnen Community c.otmdt sub,fpitted that the consultation period should be extended 

to 90 days, noting ~he shefrttirh~fraHl:~for committee consideration of the Bill.57 

.</~~,, ' ; " : 
'/ 

3.5 The National Trµsfof Australia (ACT} submitted that 'the original timetable for this Bill did not 

sit well with, any viewthat public consultation in planning matters was important... While there 

may be ber\~fits to theproposals there are concerns that need to be clarified by a reasonable 

and ~ensible consultation process' .58 

3/9 In a'submisSi
1
bn to the inquiry, Dr Max Kwiatkowski observed that 'the Project Facilitation 

Bill. .. lp()kS like a case study in how not to do public policy' [emphasis in submission] due to the 

·rushecf nature and the lack of community consultation of the legislation.59 When responding to 

questions from the Committee, Dr Kwiatkowski explained that his experience working in a 

56 See for example, Submission No. 1, Submission No. 9, Submission No. 11, Submission No. 15, pp. 4-5, Submission No. 16, 
Submission No. 21, p. 1, Planning Institute of Australia (ACT Division) Transcript of Evidence, 24 April 2014, p. 9, 

57 
Submission No. 11, p. 1. 

58 Submission No. 9, p. 3. 
59 Submission No. 12, p. 2. 
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federal government department indicated that draft legislation should be subjected to a for 

week consultation period. Following this consultation, the government would usually take four 

weeks to consider comments and then a redraft of the legislation would be released for 

further consideration.60 

3.7 The Weston Creek Community Council suggested that there should be at least 60 days public 

consultation on the Bill.61 

3.8 

3.9 

Several witnesses advised the Committee that they were not aware that the Pr()je~t 

Facilitation Bill was being considered and they only became aware of it when lt(was>~;esented 
\'\\ /-,'·"· ,, »,, 

in the Legislative Assembly on 20 March 2014. 

In response to a question taken on notice about when the WCCC was first ~dvi~E:ld by the ACT 
/"''-., ·' <::./" v ::>·. 

Government about the Bill, Mr Anderson advised that the Council has/E:l
1
ford 91' r)Seiving four 

emails: two emails from Mr Rattenbury (dated 20 March 2014 and8 Aprll2014), 6ne email 

from Mr Rattenbury's office (dated 7 April 2014) and one ehi'ailfrom t~'E( se2retariat to the 

ACTPLA Planning and Development Forum relating to C\~ agenda item ~bJating to the Bill 

scheduled for discussion at the meeting the following day (dated 8 April 2014). 

REFERRAL OF THE BILL TO THE STANiJING COMMITTEE ON PLANNING, 
, . I i l I 

ENVIRONMENT AND TERRITORY AND MUNICIPALSERVICES 
( ' ' 

3.10 A number of submissions noted tha> it 1,\v~s g?sitiv~that the Bill had been referred to the 

Committee but expressed concern abo'ut the reporting date agreed to by the Legislative 

Assembly.62 

/J 
3.11 The Inner South y<;mber;"~ Conununity Council and the Griffith/Narrabundah Community 

Association recommende'd that,r~he time allowed to the Committee for reporting be extended 

to 7 July 2014 vyhich would allow 90 days for consultation and consideration.63 

3.12 The Nortp(frnberra Cor:nmunity Council also submitted 'that the period for public consultation , 

on this Bill be extended by ninety days to allow for full and informed public consideration and 
/ 

con)rnent to ,be available for the Committee's deliberations'.64 

\, \ 

60 
Dr Max Kwi~towski, Transcript of Evidence, 24 April 2014, p. XX. 

61 
Weston Creek Community Council, Transcript of Evidence, 24 April 2014, p. 32. 

62 
See for example, Yarralumla Residents Association Inc, Submission No. 19, p. 1. 

63 
Inner South Canberra Community Council, Submission No. 16, p. X, Griffith/Narrabundah Community Association 
,Submission No. 17, p. 4. 

64 North Canberra Community Council, Submission No. 22, p. 1. 
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CONSULTATION PROVISIONS IN THE BILL 

3.13 The Committee heard evidence that the consultation requirements in the Bill do not allow 

sufficient time for the community to consider proposals. 

3.14 Woden Valley Community Council submitted that the requirements in the Bill for 30 working 

days for public consultation on fast-track proposal is 'clearly inadequate for public comments 

on projects which will have far-reaching significance for the future of Canberrn.65 

3.15 The ISCCC identified deficiencies in the consultative arrangements in the Bill i~6fuclitlg;;I 
' \<---\ .. /"') '< ''\, 

• 30 working days is insufficient for analysis and comment on complex specia'l'~f'ecinct ar~as 
/ ' 

and significant project declarations; 
,,,,., 

• unavailability of relevant documents on-line and for free; and ,(.\' 

• absence of a requirement to publish information on thE!AETPLA website. 
f --,- -_-_;.\ ' -- --

---: >- '-:_\ 
____ ·:·._ \ \ 

3.16 Further to this, the ISCCC submitted that 'enhanced ppportunities for co
1
hlmunity consultation 

·,,' .. '"' /:1 
will actually improve the quality of developments and projects to be advanced under the new 

scheme.67 

,J' --

• c' ;',,-' :.'\, ' 

3.17 Woden Valley Community Council submit.ted that the(requjrements in the Bill for 30 working 
( -~\/~-~J :- ', \>_- ~/ 

days for public consultation on fast-track pfc:>f;>osal is 'c;learly inadequate for public comments 

on projects which will ha've far-reachipgsi~nificanc;e, fbr the future of Canberra.68 

If 

SUGGESTED TIMEFRAME FQRCOMMUNITY CONSULTATION 
F, ') 

' . ·,"/> /; .' ' 
3.18 The Committee heard evidence aboutalternate timeframes for community consultation. 

F {,)' , './ 

( i 1 
,-- ' ' ' 

3.19 The GNCA submi~te~thatthe p~Oposed periods for public consultation in relation to draft 

special precinctvariations and draft significant project declarations be amended from 30 to 60 

working days and the consultation period for inspection of consultation comments be 
',:.) ' . ' 

extended from 15 to 30 working days.69 

i ,' ) 

3:20 Simm~rly, th,e, Yarralumla Residents Association Inc. submitted that the period of consultation 

for proposdd' special precinct areas and significant projects be extended to at least 60 working 

days a'l)d information material should be available online and free of charge.70 

65 
Woden Valley Community Council Inc, Submission No. 3, p. 2. 

66 Inner South Canberra Community Council, Submission No. 16, p. 2. 
67 Inner South Canberra Community Council, Submission No. 16, p, 2, 
68 Woden Valley Community Council Inc, Submission No. 3, p. 2. 
69 Griffith/Narrabundah Community Association, Submission No. 17, p. 8. 
70 Yarralumla Residents Association Inc, Submission No. 19, p. 1. 
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3.21 When responding to questions from the Committee, the WVCC and the ISCCC suggested that 

there should be at least 60 days for consultation.71 

3.22 Similarly, the Walter Burley Griffin Society noted that 60 days is a reasonable timeframe for 

the community to consider proposals.72 

COMMITTEE COMMENTS 

3.23 The Committee notes the large number of comments received expressing conc;ern'attbe 
f ,, ', / 

limited consultation about the Project Facilitation Bill and the consultation prMisjo'hs/ 

contained in the Bill. 

/1·· 
3.24 The Committee acknowledges that under section 63 of the current P!arw£A~ ar(ctbeve!dpment 

Act 2007, the public consultation period for 'standard' draft plan variatfJns is 
1<~0J~~s than 30 

working days' and that copies of written comments about th~draft plapvariation are 'made 

available (unless exempted) for public inspection for1~period of ~t le~~f'i1-5 0'orking days 

starting 10 working days after the day the consultatiorrn.eriod ellds, 9t
1

stated places.73 

. ' ,;· 

3.25 In addition, there is provisions for further review anff con,sideration of the draft plan variations 

by Legislative Assembly committees-eithe~o\1c;e ~'fE;i(req by the relevant Minister or the 
~.· >:,, l <~. } j '·./ 

Committee can also considering the draffpl13p variation documents even ifthe draft plan 

variation is not otherwise referred to the ~6~mitt~e.7'~ 
;· 

.·· (( •·. 
3.26 Notwithstanding the existing consultation periqds for draft plan variations, the Committee 

accepts that, due to the expect~d'c9mplex pat~re of proposals to declare special areas 

precincts and projects of majoksighlficj:lpc~ and the range of documentation involved, 

additional time srquld ~~1 pr~vi.ded for~onsultation. Allowing additional time for consultation 

at the beginni~g of the process'.111ay reduce the risk of issues arising later in the development 
', /,·., . ' . ' 

process. 

3.27 In light ofth,is, the Committee suggests that further consideration be given to extending the 

nominate.d consultation periods in the Project Facilitation Bill. 

\ 

71 Woden Valley Community Council, Transcript of Evidence, 24 April 2014, p. 37, Inner South Canberra Community Council, 
Transcript of Evidence, 24 April 2014, p. 52. 

72 Walter Burley Griffin Association, Transcript of Evidence, 24 April 2014, p. 14. 
73 Planning and Development Act 2007, p. 46. 
74 Planning and Development Act 2007, p. 54. 
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Recommendation 7 

3.28 The Committee recommends that the period for community consultation to consider draft 

Special Precinct Variations and draft Significant Project Declarations be extended to a 

minimum of 60 days. 

Recommendation 8 
. (~~·, ,/'.: ',,, 

3.29 The Committee recommends that the consultation period for inspection of cohsyltatibn 

comments on draft Special Precinct Variations and draft Significant Project Di:ici~ra,tions b~) /,,,,.. . ' 

extended to a minimum of 30 working days. 

Recommendation 9 ·\::\ 
\\: ~ 

. ···.. l ! 
3.30 The Committee recommends that all documentation related toclraftSpecial Precinct 

3.31 

Variations and draft Significant Project Declarations behiade avail~ble free of charge on the 
/. ' 

Environment and Sustainable Developmen~\(lleb~ife. 

CALL-IN POWERS 

When discussing provisions in the Bill, an.umber of witnesses also raised concerns about the 

existing call-in powers avaJlable'tq.the Minister in the Planning and Development Act 2007. In 
\. /,." /:;: 

particular, it was suggested that because the Government has. indicated that the new 
1.·· . . 

provisions are/lf?.Ss controyersial than call-in powers, this may mean that the new powers are 

used more trJquen,tly than ca11.c'in powers have been used to date.75 

3.32 The ISCCC sqbmitted that maintaining the Minister's capacity to exercise call-in powers under 
.[ i . / 

the Planriin(J and Development Act 2007 1casts significant doubt on one of the key justifications 

of th~ Bill' because even if the Legislative Assembly was to disallow a special precinct variation 

or Jroject cifp1aJor significance, the project may still proceed if the Minister chose to use call-
.' ) I 

in powers.7~/ 

3.33 Sornewitnesses acknowledged that the community consultation provisions and consideration 

by the Legislative Assembly about special precinct variations and projects of major significance 

included in the Bill may be an improvement on existing call-in powers.77 

75 
Dr Max Kwiatowski, Submission No. 12, p. 1, Submission No. 15, p. 3, 

76 Submission No. 16, p. 2. 
77 

Mr Patrick Stein, Submission No. 7, p. 1, Submission No. 18, p. 1, 
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3.34 However, it should be acknowledged that there was some conflicting evidence provided to the 

Committee, whereby some witnesses had made the assumption that call-in powers under the 

Planning and Development Act 2007 would no longer be available under the new Bill. 78 

3.35 The National Trust of Australia (ACT) recommended that the existing call-in powers in the 

Planning and Development Act 2007 should be reviewed when this Bill and the Heritage Act 

amendments are being settled.79 

3.36 When discussing call-in powers, the GNCA suggested that guidelines should be developed to 
/~">, (·- .. ~ /· '; 

inform the application of call-in powers. Similarly, Woden Valley Community [quncjl pbserved 
. . \'.~>>.,t?>'~ <<·,~,> 

that more information needs to be made available to explain to the community;:the case that. 

has been made to inform the use of the call-in power. 
. £' ~~ 

3.37 In response to questions from the Committee, the Minister advised th~~fhe idyeJ:!Jment is not 

proposing any repeal of existing call-in provisions. The Minister went onto expl~in~ 
/' - ·,:' ' ~ ":.\ ·., 

The effect, though, of this legislation will be to signifltcintly red~~e, in' my view, the 
/ • . • I I ; 

number of instances where a minister would b~.asked toexer,c(se a call-in power. The 

criteria for the use of the call-in power are also set ()Ut in the l~gislation. They are 

different from the criteria used to determir(e~he~herqr not a declaration of a special 
(_.-i [-'/ ./!. -. . ·, 

precinct should occur. And there will be somerlri'sta'nces where a call-in may be 
' ·. t ·< JI'' 

warranted because they do not m7etthe criteria for a special precinct but they 

nevertheless meet the lower thresholds th~texist for call-ins. So they are designed to 

deal with different circumstar1s:es, and onecomplements the other'.80 

COMMITTEE COMMENT$ 
/ ·~ ' '• 

3.38 The Committee dote,s t~<:ft there.Vl{as not universal understanding of call-in powers as they 

relate to the ~~ojes;t Facilitation Bill. 

BACKG~OUND AND RATIONALE FOR THE BILL 
I . 

3:39 ·· ·wh~~ presin)ting the Project Facilitation Bill to the Legislative Assembly on 20 March 2014, the 
I; 
\; 

Minister noted that 'the bill cuts building industry red tape and fast tracks priority 
r .• 

deyel6pments in the Territory. This bill is a vital part of the Government's stimulus package, 

and w'ill help our building ind~stry through tough economic times'.81 

78 Walter Burley Griffin Society, Transcript of Evidence, 24 April 2014, p. 26. 
79 National Trust of Australia, Submission No. 9, p. 2. 
80 Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 10. 
81 Mr Simon Corbell MLA, Debates, 20 March 2014, p. 618. 
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3.40 When providing evidence to the Committee at a public hearing, the Minister provided the 

following information to explain the outcomes that would be achieved from this Bill: 

It is worth highlighting that this bil.1 was announced as part of a package of measures 

introduced by the Chief Minister last month to provide stimulus for the Canberra 

building and construction industry and was composed of a number of other elements 

as well as this bill ... 82 

3.41 The Committee heard evidence from several witnesses that a strong case to justify the need 

for the Bill had not been presented.83 

3.42 Ms Margaret Fanning submitted that the Bill proposes fundamental changes to<thef\CT 

planning system 'yet there is little acknowledgement in the Minister's Expl,aflatory Statement 
. f· / /.. ' 

of the radical nature of these changes ... There has been no attempt to }~~ntifl1:jlaiA{~ in the 

existing planning processes which the legislation is intended t9 res9lv'e tit,1t simpl\f~n assertion 

that the changes are necessary to deal with claimed "rigiditi~~: in thepla~nin~ system'.84 

\\ , !0 . 
3.43 The GNCA observed that the benefits and disadvantages of 'a mode.I where the legislature 

-./· --
' .. -: ··.· ./ 

passes a once off omnibus bill to deal with all conceivable contingencies' as compared to 

dealing with major projects through project,specifjc'legislatioh 'have yet to be canvassed by 
. I 85 (, _\ r,/ // ,~>:., , , 

the Government. ...... 1 '· · .. 
)j 

3.44 The Walter Burley Griffin Society offered thefollowing.view on the Bill: 

In the society's view, the majd~~ro51em ot:'fhe draft Planning and Development 
\ ' . 

(Project Facilitation) Amendment.Bill 1014 is the specious claims about transparency 

and accountability, wheb i,n·reality they threaten a marked decline in democratic 

processes with i1Je~itapl~,c~ns1:{duential poor outcomes in terms of environmental 

heritage, 'design 1'a~d so<;ial outcomes.86 

t :-1' /'' \ , ' 
\. 

\ ,/ 

SCOPE OF THE BILL 

,'''"1\ 
3.45 On a related issue, the Planning Institute of Australia (ACT Division) indicated their support for 

the ('~tanda,r~ objectives for faster decision-making and greater certainty for critical projects 

but 'tfie impr6vements should be made in such a way that they are available to all citizens, not 
' -•"/ ,/ 

just t~~ government'. The Planning Institute went on to note that the 'project facilitation mass 

82 
Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 1. 

83 
See for example, Submission No. 12, p. 1, Submission No. 13, p. 2, Submission No. 10, p. 3, Walter Burley Griffin 
Association, Transcript of Evidence, 24 April 2014, p. 16, Griffith/Narrabundah Community Association, Transcript of 
Evidence, 24 April 2014, p. 42. 

84 
Ms Margaret Fanning, Submission No. 21, p. 2 

85 
Submission No. 17, pp. 1-2 

86 
Walter Burley Griffin Society, Transcript of Evidence, 24 April 2014, p. 25. 
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rezoning objectives can be met... through existing legislation in regard to variations, precinct 

codes and overlays'. Major projects have been delivered successful under the existing Act.87 

3.46 The Planning Institute also submitted that it is important that governments should follow 

standard planning development processes in the same way that other developers would be 

required to do. 

REVIEW OF THE BILL 

3.47 In light of the Minister's comments that the Bill is part of a stimulus package, {Je G6mrnittee 

asked the Minister when the legislation would be repealed. The Minister respotfd~d: 

It is not proposed to be repealed. It is proposed to be ongoing legi$l~i:iq:ci:·,But1t is part 

of a suite of measures to provide greater confidence to the bL1il~fng in~~st}y~ Some of 

those measures are short term and some of those m.easures cire~ngoi~g.88' 
'', \ '\ 

3.48 On a related issued, Mr John Ley recommended that.a sunset clause be inserted into the Bill: 
'. "·, ' ,:~. ,' ,/(,/ 

At this time, before the legislation has been pass$d1 it is difficult to foresee all the 

possible outcomes of its implementation. l;ig_W~yer,Jn several years time we will have 

had a good deal of experience with th~ ap6licatlot'l of the legislation. Given that it 
• . /, I 

represents a very substantial changE:~in the ACT's ~sfablished planning legislation, I 

believe there is a very good case f6rfn$erting a sunset clause, to expire in four or five 

years time, so that the next A5$~mbly will a!utomatically review the operation of the 
c·. \ I .. . . 

Act, in light of the experience df .its stn~ngths and weaknesses over that period.89 

,r--· ' ' ' 

3.49 Similarly, Ms Le Couteur s(1g~e~~ed.fha} .a maximum period for a declaration of a special 

precinct area or rpajor project be inse;fed-'Possibly a maximum of 4 years would be 

appropriate asit 'w~uld '~ive tin1e for much work to be approved while ensuring that every 

legislative ass~rnbly reviews all declarations'.90 

3.SQ 
I 
t 

COMMITTEE COMMENTS 

The\~ommihees hates the evidence provided to suggest that ongoing discussion should be 
•\ Ii · 

underfaken'about the effectiveness and ongoing requirement for the provisions contained in 

the Bi.JI; In light of this, the Committee is of the view that a sunset clause should be included in 

the Bill so that the legislation shall cease to have effect after a defined period. This will 

87 
Planning Institute of Australia (ACT Division), Transcript of Evidence, 24 April 2014, p. 19. 

88 
Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 10. 

89 
Mr John Ley, Submission No. 24, p. 2. 

90 
Ms Le Couteur, Submission No. 1. P.2. 
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facilitate discussion about whether the provisions to declare special precinct areas and 

projects of major significance should continue. 

Recommendation 10 

3.51 The Committee recommends that the Planning and Development (Project Facilitation) 

Amendment Bill 2014 be amended to include a sunset clause. 

POLITICISATION OF PLANNING DECISIONS 

3.52 The Committee heard evidence relating to concerns that provisions in trh~ S1

ill Y{ou,lcj
1 
le;d to 

"' \, ~ 1 r1 ·, 

3.53 

3.54 

politicisation of planning decisions. \ r i 
',·,. 

The GNCA observed that a consequence of the changes int~~(iuced by this Bill is that the 
,_·,, \: 

Minister will be the decision maker at the expense off-.CTPLA, whic.h ':lfl!i result in planning in 

the ACT becoming much more politicised.91 
. ·· 

/ 

With particular reference to the 2008 projectto pro~ide for a data centre and power station in 

Block 1671 Tuggeranong, Mr Peter Vincent nqt~s his t6nc~n\s as follows: 
','.~>/:)) . ·.·~"''; 

I am very concerned that political Wlll may override affected residents1 concerns and 

normal rights. There needs tq 1~eani,nd~perldent process in assessing the potential 

impacts and benefits of the proj~ct. btl)erwise the community and specifically affected 

residents are powerles~/l2 

r 

3.55 Mr Patrick Stein supmitfed: · 
( ~> ,.· ( '' \ \\ .. ' i. ', ;. 

The ACT.h.9~ h.ad one ofi~he best planning systems in Australia with least corruption-

compared t() local councils in other states-because approvals are removed from the 
. ) ' 

asseinbly/counc:il and assessed by historically relatively well resourced and professional 
! ) ' '•. • ,, 

pf~~hersahd 1 de~igners against standard and transparent rules.93 

3.56. Sim~lfurly, WCCC ~ubmitted that: 
I ' \ : I 

( ( )',! 
The ideal situation in any community should be the separation of planning and politics. 

'The Project Facilitation Bill heads in the opposite direction and concentrates power in 

the Legislative Assembly. There is no doubt that voting on projects will be on party 

91 Griffith/Narrabundah Community Association, Submission No. 17, P.· 3. 
92 Mr Peter Vincent, Submission No. 6, p. 1. 
93 Mr Patrick Stein, Submission No. 7, p. 1. 
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lines - any party with majority support will always carry the day and get its favoured 

project through, no matter how controversial or inappropriate it may be. 94 

3.57 The Committee also heard evidence from the WVCC on this issue: 

The second point is that the bill gives the executive-not the parliament; the executive, 

that is, the planning minister and the cabinet-excessive and unaccountable powers 

over development associated with projects of significance or special precincts. Even. 

the role of the Assembly is watered down because all the Assembly can do is vote to 

disallow the instruments that give effect to the proposed fast-track legistatfon~l guess . ,, ,/ ~ 

that they are two key points about how the institutions of planning ar~imb~fanced as 

a result of this bill. 95 ./ ' f 

( / ./,.,.', 
3.58 Other witnesses also expressed concern that a disallowable instrumenVis nbt,ttte appropriate 

/'.L( 1\. \ .r1,.r 

mechanism for declarations to be finalised. · · · ·· Ai 

3.59 
( .... :~ ·- '\)\ <,> 

A different view was offered by the Belconnen Community Coun.cil who indicated supported 
.. ··.· Lj 

for the disallowable instrument provision as it 'allow's th,e Assembly t91teject the declaration of 

the special precinct or the special project in the first place\96 
. 

(' 

APPEALS PROCESSES 
<',,~- '·, ' 

3.60 The ES acknowledges that the restrict.ion of third pahy appeals to the ACAT and review by the 

Supreme Court arguably engag~,ssectidns 17 (Taki~g part in public life) and section 21 (Fair 

trial) of the Human Rights Act 2004,'The ES also provides the following additional detail: 
\ \ _/ 

However, case l9w Indicates tn~t human rights legislation does not guarantee a right of 

appea.1 fo~ Ci\fil rii~tters.\bpportunities for input into planning and development 
:, ,<. '<.' \::-.__ ;J · 

applications ahtlthe existence of a right to judicial review have been held in many 

cases to satisfy the'requirement of the right to a fair trial ... ln addition, the right to take 

parfin puqlic I.if~ is comprehensively addressed by the extensive opportunities for 
'I 

public comnient on the draft declaration, publicly notified development applications 

· and t.echnical amendments to the Territory Plan. The declaration will also be subject to 

scr~'tiny and debate by the Canberra community's democratically elected 

representatives in the Legislative Assembly.97 

94 
Weston Creek Community Council, Submission No. 15, p. 2. 

95 
Woden Valley Community Council, Transcript of Evidence, 24 April 2014, p. 49. 

96 
Belconnen Community Association, Transcript of Evidence, 24 April 2014, p. 71. 

97 
Explanatory Statement, p. 15, p. 21. 
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3.61 Several submissions noted their concern that the Bill proposes to remove the right to appeal 

under ACAT merit review and Supreme Court review under the Administrative Decisions 

(Judicial Review) Act 1989.98 

3.62 Woden Valley Community Council noted that because appeals must be lodged within 60 days 

of the fast-track decision being made, this will further 'reduce any effective government 

accountability in relation to special projects. On many occasions, appeals have uncovered 

flaws in ACTPLA decision making. It is important that adequate appeal rights be maintained' .99 

3.63 Mr Patrick Stein suggested that one way to address perceived unreasonable d~Jays gue to 
'· ,:f-. /',·, 

reviews and appeals is to define a reasonable maximum time to resolve appeaf~ind cOmplet~ 
reviews-for example, six months.100 

'.,·./' 

3.64 Weston Creek Community Council submitted that the safeguards ideot(fi~d in(the):sare 

insufficient and suggested that 'further work on the legislati91)'.sh0Uldh~'undertaken, 
including legal opinion by independent lawyers and, if rel~Ja~t, a stat~rne~t()r submission 

···l 

from the Human Rights Commissioner to satisfy the eommunit1{:that H~man Rights are not . . . / ,' 

infringed'.101 
'·, 

3.65 In their submission to the inquiry, the ISCCC<sugge(t~qtRauhe•Bill be amended to retain 

judicial review of all decisions made in th,e BiJt. The su~mlS~i6n also noted that there should be 

a much more level playing field in relation'tdthe cbnd.uct of appeals because developers are at 

an advantage compared to communit,y)'ner:nb~rs and their representative groups.102 

<'·( l ., 

3.66 An alternative view was proposed by t~e Rlanhing Institute of Australia (ACT Division) who 

expressed their supporf for 'li~lt~{thi~d~party appeals at the end of the process rather than 

the open slather third-party merit~ ap6~als within the existing system'.103 

i ~l .,· 

3.67 When respon6:1n~ t6 que~tions 8nithis matter at a public hearing, Mr Viv Straw, President 

explained further:' 

I th!Qk where people come unstuck is that there are a number of government 
,. '·'t '> . 

depart111ents that have three or four bites at the cherry-heritage, environment, and a 

numper of other groups have an input into the strategic frame and then they get more 
\ '.\ 

infqtmation and they have a refined input later on. In the meantime they do some 
/., 

98 
See for example, Submission No. 9, p. 2, Submission No. 11, p. 1, Submission No. 12, p. 1, Submission No. 14, p. 2, 
Submission 17, p. 6, Submission 18, p. 2, Submission No. 21, p. 4, 

99 
Submission 3, p. 2 

100 
Submission 7, p. 1. 

101 
Submission No. 15, p. 4. 

102 
Inner South Canberra Community Council, Submission No. 16, p. 3. 

103 
Planning Institute of Australia {ACT Division), Submission No. 25, p. 2. 
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background work and discover that an item should be listed as heritage or whatever 

and it was not done up-front.104 

3.68 In order to re~edy this, the Planning Institute reiterated the importance of 'clarifying all those 

issues up-front, getting them out of the way and having good discussions in a single room 

really cleaned things up'.105 

3.69 The Committee discussed appeals with the Minister who stated: 

The rationale for that [no ACAT merit review] is that, if the executive apq cori?equently 

the Assembly consider that a declaration of a project of major signifid~c::~Af Warranted 

and it is not disallowed on the floor of the Assembly, then that is giving ~Wtndica'tion1as 
to the priority and the significance of the project and that issues arp,untl IJlerit rf:!view 

should not come into play. ( '
1 (? h 

\ < ,' ./ / 
Similarly in relation to the Adminis.trative Decision (J~dieial Reyie.\f.t) Act; atthe moment 

in relation to the operation of the call-in powers, as'~,~~mparis~q~, d~.cisions made by 

the minister using call-in powers are subject to. AD(JR), a11c:jtheft~ is an example of that 

currently occurring in relation to the. litigation th:at surrouncis·rn'{ decision to call in and 

approve the redevelopment of the Giralangshoes~ Whilst that is clearly not a project of 

the territorial significance type, it neverthe.les~.highlights how AD(JR) currently 

operates in relation to call-in povv~r~ fhe goJElrn~.ent believes that the use of AD(JR) 

can be exploited by those who are'ofiposedtoparticular projects, often on commercial 

grounds-'-and we certainly sef:lhat in relati0n to the Giralang litigation-and therefore 

we propose not to provide far ttie operation of AD(JR). 

We do, however(' accei;i~th~> theSypreme Court of course has an inherent jurisdiction 
'' '',, \'\ ,/ J' ,' 

under common l~w;to consid.;pJ1ppeals on decisions, and we propose that in relation 

to those otjler ligal proc~edinis there should be a set period within which those . . 
action·~·~h9Lild.be brought, and the bill proposes that such actions should be brought 

within 60days.106 

3.70 The Comrni(tee inquired about the human rights implications in declaring special precinct 

areas·and how thafrnight affect the right of appeal in civil matters. The Minister advised: 
(( ·! ··. i 

\' Ther~ is a limitation in relation to the right to seek review of a decision through the 

cocf~ts. That is a limitation on people's rights, and the government believes, though, 
1 that that limitation is proportionate to the extent necessary to provide certainty for 

decision-making oh major projects. 

104 
Planning Institute of Australia {ACT Division), Transcript of Evidence, 24 April 2014, p. 21. 

105 
Planning Institute of Australia {ACT Division), Transcript of Evidence, 24 April 2014, p. 22. 

106 
Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 3. 
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It is worth highlighting that the purpose, of course, underlying this legislation is to give 

clear certainty and clear time frames around decision-making on whether or not 

certain projects are able to proceed. 

3.71 The National Trust of Australia (ACT Division) advised the Committee that they 'have some 

considerable concerns about the truncating and elimination of appeals rights'. The Committee 

was further advised that the number of appeals that go to ACAT from development 

applications: 

... is miniscule as a fraction o(the total number of development applic;:J~ioris: !!)turn, 
: '.J, /<.<··,, 

the number of matters that go from the ACAT or anywhere to the Suph:im~'cour:tis 
/· '\ ~· ,f 

even less than miniscule. It is a fraction of the first group.107 

COMMITTEE COMMENTS 

(·( ' \. . .. 
3.72 The Committee notes that several witnesses expressed concern that the Billabolishes appeal 

'. ' \ ; 

provisions to both the ACAT and the Supreme Court under ADlR.The c;htnmittee further notes 

that the issue of removing appeal provision was raised as an issue by'tn~ Scrutiny Committee. 

3.73 The Committee acknowledges that the Planning ln;tftut~ of Australia (ACT Division) indicated 

their support for the relaxation of some 9PP>~f rights) suggesting that the focus needs to be on 
'."ft ' . ·. ' ' 

quality and comprehensive consultation ahWconsideration when proposals are first developed, 

to reduce the risk that appeals will be 1required. · 
i 'l' 

107 
National Trust of Australia (ACT), Transcript of Evidence, 24 April 2014, pp. 59-60. 
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CONCLUDING COMMENTS 

3.74 The Committee notes that the Bill seeks to improve process efficiencies in the development 

assessment and Territory Plan variation process and facilitate the delivery of key Government 

projects. To achieve this, the Bill includes provisions which make fundamental changes to the 

planning system in the ACT. 

3.75 In light of this, the Committee is of the view that the application of the Bill shq~ld b~ f'.e'viewed 
\. '\, /•,\ , '• 

during its period of enactment. \ /,/ · 
(. 

( 

.-/j 

Recommendation 11 

3.76 The Committee recommends that the ACT Government co~duct a review(>{ the application 
"'·... '('·\ '·> 

of the Planning and Development (Project Facilitatign) Ameridment S:il} 2014 during its 
''·.. ' . ,/·/ 

period of enactment. 

! 
. I 

[Signature] 

Chair 
·,.: 

[Date report adoptec:f by.committee] ' 
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Appendix A 

List of Submissions 

The following submissions were received by the Committee: 

1. Ms Caroline Le Couteur 

2. ACT Heritage Council 

3. Woden Valley Community Council 

4. Friends of Hawker Village Inc. 

5. Ms Helen Ollerenshaw 

6. Mr Peter VinEent 

7. Mr Patrick Stein 

8. Mr Leon Arundel! 

9. National Trust of Australia {ACT) 

10. Mr Thomas Keen /' 

11. Belconnen Community Council 

12. Dr Max Kwiatkowski 

13. Mrs Robyn Coghlan 

14. Tuggeranong Community Cou9cil 

15. Weston Creek Commli11ity cqun,s:iC' 
' ,/' / ', 

16. Inner South Canberra Community Council 
(-., { 't ' ', /' . 

17. Griffith/Nar~abi.lridah Cbmmuriity Association 

18. Walter Burl~~·GriffinSociety 
1 

• 
; '( 

19. Yarralumla Residents Association 

20. Ms Mar:th<fKinsman ·. 
\ 

21. Ms MargatetFannihg 

22-. Nbt~h Caqqerra Community Council 
' ' \ ', ~ \ 

'.. 23. Australiari' 1
1
nstitute of Architects {ACT) 

24. Mr Jqhn Ley 

25. Planning Institute of Australia {ACT Division) 
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Appendix B Witnesses 

Monday 14 April 2014 

ENVIRONMENT AND SUSTAINABLE DEVELOPMENT DIRECTORATE .. . / 

• Mr Simon Corbell MLA, Minister for the Environment and Sustainable DeveJopmeht 

• Mr Ben Ponton, Deputy Director-General, Planning 

• Mr Jim Corrigan, Executive Director, Planning Delivery 

• Mr David Dunstan, Senior Legal Policy Officer, Legislatio~/ 

Thursday 24 April 2014 
. . 

PLANNING INSTITUTE OF AUSTRALIA (ACT DIVISION) 
I 
'i 1.· 

• Mr Viv Straw, President, ACT Division ofthe Planning Institute of Australia 

• Mr Hamish Sinclair, Divisional Direc::tor; ACT Division of the Planning Institute of Australia 
i 
/ / 

. ' ., 
WALTER BURLEY GRIFFIN $OCIETY INC 

• Mr Brett Odgers, Committ~e .. Mem
1
b,er, Walter Burley Griffin Society Inc 

DR MAX KWlf;TOWSKf 
, '\ 

ACT HERIJAGE COUNCIL 
(, 

• Mr D'uHcan Marshall, Chair, ACT Heritage Council 
. . 

• ,fy1s Anna Gurnhill, A/g Manager, Heritage, Environment and Sustainable Development 
Ii , ·, '1 

birectd/ate 

WEST.ON CREEK COMMUNITY COUNCIL 

• Mr Tom Anderson, Chair 

WODEN VALLEY COMMUNITY COUNCIL 

• Dr Jenny Stewart, Chair 
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GRIFFITH/NARRABUNDAH COMMUNITY ASSOCIATION 

• Mr John Edquist, President 

• Dr David Denham, Secretary 

INNER SOUTH COMMUNITY COUNCIL 

• Ms Anne Forrest, Vice-Chair 

• Ms Deborah Price, Secretary 

BELCONNEN COMMUNITY COUNCIL 

• Mrs Robyn Coghlan, Chairperson 

NATIONAL TRUST OF AUSTRALIA (ACT) 
,' ' 

• Mr Eric Martin, Council Member, Member of Heritage Committee 

• Mr Brendan Preiss, Member of Heritage Committee 
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Planning and Development (Project Facilitation) 

Amendment Bill 2014 

/ / 
'' 
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Appendix D - Overview of other jurisdictions 

Jurisdiction Legislation 

New South Wales Environmental 
Planning and 
Assessment Act 1979 

Northern Territory Planning Act 

Queensland Economic 
Development Bill 

•. 

Definition of major or significant project 

Under this legislation, projects can be declared as a State Significant Developments (SSD) or State Significant Infrastructure (SSI) and 
assessed against separate frameworks. 

Projects that fall within these categories will be assessed by the Department of Planning and Infrastructure (the Department) and determined 
by the Minister, the Planning Assessment Commission (PAC) or senior departmental staff. This is an interim assessment system which will be 
reviewed as part of the ongoing review of the NSW planning system. 

The SSD assessment system has been established to guide planning decisions on large-scale industrial, resource and other proposals in 24 
different development classes or development in precincts identified as important to the State by the NSW Government. 

The SSI assessment system has been established to allow planning decisions on major infrastructure proposals, in particular linear 
infrastructure (such as roads, railway lines or pipes which often cross a number of council boundaries) or development which does not require 
consent but which could have a significant environmental impact (such as a port facility). 

' ',~ 

A significant development proposal is:one thaf[ney significantly impact on the strategic planning of the Territory, its natural environment, or 
the existing amenity of the land.:qr:::edj?ini.QgJand as defined under section 50A of the Act. The Minister has the power under the Act to refer 
significant developmerjtproposalsJg.the Planning Commission for assessment. . " · .. 
When assessing a significant deye[9jlfT,lent proposal, the Commission must consider the objects of the Act, and the significant development 
report must iqentify and gfver~Clyiceabout the possible impacts of the proposal on future land use and development in the Territory. (Planning 
CommissiOn' Annµaj Repo,rt 2012~~3-p. 22). 

Under the Act, the Minister may declare a prescribed project in a number of categories. When declaring the project, the Minister may have 
regard to: the public interest or the general welfare of persons in the region in which the project is to be undertaken, whether a voluntary 
environmental agreement is likely to be entered into in relation to the undertaking of the project and other matters the Minister considers 
relevant. 

In addition, if the Minister considers the undertaking of the project is critical or essential for the State for economic, environmental or social 
reasons, the Minister may, in the gazette notice, declare the project to be a critical infrastructure project. 

South Australia Development Act · ~- · In accordance with section 46 of the Act, the Minister may declare a major development or project. A development or project may be 
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Jurisdiction 

Tasmania 

Victoria 

Western Australia 

Legislation 
1993 

State Policies and 
Projects Act 

Planning and 
Environment Act 1987 

Major Transport 
Projects Facilitation 
Act2009 

Definition of major or significant project . 
considered to be of major environmental, social or economic importance due to the fact th~t thi.9-!Jinulative effect of the development or 
project, when considered in conjunction with ariy other development, project or activity alre~dybein·~;pqdei;taken or carried on, or proposed to 
be undertaken -or carried on, at or within the vicinity of the relevant site, gives rise to issue.~ot·iltajer envlrohmental, social or economic 
importance. ·. ·. ·. 

___ , ' :' -·J 
The Premier can declare a project to be a Project of State Significans,~"p[cQ~ideqt.Qe deve)g_p)J1ent possesses at least one of the 7 attributes 
outlined ins 16 of the SPPA e.g. significant capital investment anq:~ignfficant:;i~paq~·Rn the environment. The order to do this must be made 
by the Governor at the recommendation of the Minister and approv~d·by both Houses of Parliament. The assessment process is conducted 

'·' ,'\, ' 

by the Tasmanian Planning Commission and the final decisipn is madeByJhe Government, instead of the planning authority. These projects 
are subject to integrated assessments and the public are gi'/~p-~n opportunittto make submissions and appear at public hearings in relation 
to the proposed development. · ·· · 

·.. <""·. · .. • . 
Under Part 9A-Projects of State or Regional Sigq!fi~ancepan be~geclared by the Minister. 

Under the Act, projects are declared as·Ma1orJra~$port:Projects. Before a project is 'declared', the Premier assesses the economic, social 
and environmental significance of thei~r_Q)eclt~)he State or a region within it. The assessment is made having regard to the project 
declaration guidelines. The Prer1Jlerc~ri d~ctare a transport project to be a 'declared project' to which the whole or part of the MTPF Act 
would apply. Following'aeclarati_on, a·Projecr'Minister and a project proponent is appointed for the project. 

-, ' '-..' ' 
~;' -'"" ·-,,__ 

Since the establishmenfoTth~'LeadAg~ncy Framework in October 2009, a single agency (known as the lead agency) is responsible for 
coordinating'i~ter<3.c~on:~e,!we~n~major project proponents and Government departments. Through the framework, major projects in WA are 
assigned to:a ~eadAge,ncythat works with project proponents to manage all Government interactions and statutory approvals; helping to 
improve_ef!icienqy,(3.ndre{:fuce the time taken to deliver projects, while fully considering the public interest. 

There.is a ~uit~·ofreforms proposed in the Planning Reform Phase Two Discussion Paper (Sep 2013, consultation closed Dec 2013) will 
·fg~h~?·stre<3.mlin·e·approval processes to improve housir:ig affordability, ensure continuity of land supply and co-ordinate essential services. 


