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AND MUNICIPAL SERVICES

'RESOLUTION OF APPOINTMENT

On 27 November 2012 the ACT Legislative Assembly (the Assembly) agreed by resolution to establish
legislative and general purpose standing committees to inquire into and report on matters referred
to them by the Assembly or matters that are considered by the committees to be of concern to the
communlty, including:

b(e) a Standing Committee on Planning, Environment and Territory and Municipal Services
to examine matters related to planning, public works, land management, mu ’f*/c'pat "

TERMS OF REFERENCE

On 8 April 2014, the Legislative Assembly referred the Plannm nd ﬁévelopment (Project

Facilitation) Amendment Bill 2014 for i mqwry an

! Legislative Assembly for the ACT, Minutes of Proceedings No. 2, 27 November 2012, pp. 24-27, accessible at
http://www.parliament.act.gov.au/downloads/minutes-of-proceedings/MoP%202.pdf




INQUIRY INTO THE PLANNING AND DEVELOPMENT
(PROJECT FACILITATION) AMENDMENT BILL 2014

ACRONYMS AND ABBREVIATIONS

ACTPLA ACT Planning and Land Authority

BCC Belconnen Community Council

DA Development Application

DV Draft Variation

EIS 'Environmental Impact Statement
ESDD Environment and Sustainable Development Directeratéf’ S
GNCA Griffith/Narrabundah Community Council
ISCCC Inner South Canberra Community Council

SPV Special Precinct Variation ’
WCCC ‘Western Creek City Councif
WVCC

Woden Valley Comm
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RECOMMENDATIONS

RECOMMENDATION 1

1.20 The Committee recommends that the Planning and Development (Project
Facilitation) Amendment Bill 2014 proceed subject to the recommendations set

out in this report.

RECOMMENDATION 2

2.18 The Committee recommends that the consideration period for spe

to participate in the consultation process.

RECOMMENDATION 3

2.34 The Committee recommends that mechanisms t protect ‘Aboriéinal sites under

the Heritage Act 2004 continue to be provided for.

RECOMMENDATION 4

2.57 The Committee recommends‘that the AC Government produce a guidelines

document to provide clarity about the’crlterla for declaring a project of major

significance and that this do ument be{publlshed on the ACT Planning and Land

Authorlty website.

RECOMMENDATION

2.77 The Commlttee recommends that the ACT Government consider that the

proposal to allow a qevelopment proponent to lodge a development application

at the ; ame 1 e as"a draft variation is considered be amended from being an

optlonal pl‘OVISth toa mandatory requirement.

x £ 2 'J

RECOMMENDATION 6

2 87 The Commlttee recommends that the ACT Government enable the concurrent
Iodgement of Environmental Impact Statements, Draft Variations and
Development Applications for all public and private projects outside Special

Precinct Areas.

RECOMMENDATION 7

3.28 The Committee recommends that the period for community consultation to
consider draft Special Precinct Variations and draft Significant Project

Declarations be extended to a minimum of 60 days.

vii
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RECOMMENDATION 8
3.29 The Committee recommends that the consultation period for inspection of
consultation comments on draft Special Precinct Variations and draft Significant

Project Declarations bhe extended to a minimum of 30 working days.

RECOMMENDATION 9

* 3.30 The Committee recommends that all documentation related to draft Special
Precinct Variations and draft Significant Project Declarations be made available

free of charge on the Environment and Sustainable Development webs

RECOMMENDATION 10

RECOMMENDATION 11
3.76 The Committee recommends that the AC Government duct a review of the

application of the Planning and Development (Project Faclilitation) Amendment

Bill 2014 during its period of enactmenit.
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1 INTRODUCTION

BACKGROUND TO THE INQUIRY

1.1 The Planning and Development (Project Facilitation) Amendment Bill 2014 was presented to
the Legislative Assembly on Thursday 20 March 2014 by Mr Corbell MLA, Minister for the
Environment and Sustainable Development.

1.2
1.3 stakeholders. The inquiry was advertised
14 ' lted at Appendix A and published on the

DA ‘www.parliament.act.gov.au/in-

committees/standing commlttees/P annm nvironment-and-Territory-and-Municipal-

ro1ect -faciliation- amendment bill-2014

Services/planning-and-developr

1.5 The Committee held two public é‘arjfi"ﬁg"é to assist its inquiry. On 14 April 2014 the Committee
heard evidence' rom’ Mr Simo orbell MLA, Minister for the Environment and Sustainable

torate off|C|aIs On 24 April 2014 the Committee heard evidence from

Development and"dlir'
individuals, communlty groups and other organisations. A list of witnesses is provided at

ranscrlpts of proceedlngs are available on the inquiry website at the foIIowmg
Iocatlon ttp [[ WW. parllament act.gov.au/in-committees/standing commlttees/Plannlng,
,,«;_;-,,Enwronment and—Terrltorv and-Municipal-Services/planning-and-development-project-

facmatlon amendment bill-2014

£

TIMING OF THE INQUIRY

1.6 The Committee received correspondence from individuals and organisations expressing their
concern about the short timeframe for the Committee to conduct its inquiry and requesting
that the Committee extend the period of the inquiry.

1.7 The Committee acknowledges that there was a very short timeframe available for interested
stakeholders to prepare submissions, particularly as the submission period coincided with
school holidays and the Easter holiday period.
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18

1.9

110

111

1.12

1.13

MUNICIPAL SERVICES
In light of the short timeframe, the Committee sought to expedite the inquiry process by

adopting processes used by Senate committees when conducting legislation inquiries in short

timeframes.

ACKNOWLEDGEMENT

The Committee expresses its thanks for the contributions made by submissions and witnesses
who participated in public hearings.

The Committee would also like to thank staff from the Legislative Assembly Li
assistance with this inquiry.

NOTES ON REFERENCES

References and footnotes in this report to the Hansard tran
the Proof Hansard. Please note that page numbers
transcripts.

ct pter 3—Other Issues—provides a summary of evidence rece:ved on the following
dmatters

"o community consultation;
o call-in powers;
e background and rationale for the Bill
- o politicisation of planning matters; and

_e appeal provisions.
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114

115

1.16

1.17

1.18

CONSIDERATION BY STANDING COMMITTEE ON JUSTICE AND
COMMUNITY SAFETY (LEGISLATIVE SCRUTINY ROLE)

In accordance with its resolution of appointment, the Standing Committee on Justice and
Community Safety (Legislative Scrutiny Role) examined the Project Facilitation Bill and made
comments in Scrutiny Report 16. ‘

In its report, the Scrutiny Committee wished to draw a number of matters to the attention of

the Assembly including:

" access to justice concerns in relation to unavailability of judicial review in respect of a
special precinct variation, development approvals within a special precinct S
a declaration of a project of major significance;

o clause 54 of the Bill proposes to add three classes of‘admmlst tlve deusrons that are
Act 2007;

to be excluded from review under the Planning and D velopm

B restriction declarations in special precincts.

The Committee notes that the Government providgdia

sbd\n}se to the Scrutiny Committee
which is included in Scrutiny Report 17. o

OVERVIEW OF THE INQUIRY

ro“" ”‘,stal‘{éholders about a range of matters related to the Bill.
Iy related to provisions in the Project Facilitation Bill related

The Committee heard eviden
The majority of the evidé bie}d»i
to special precmct varlatl ns nd prOJects of major significance although evidence was
received on the proposed\changes to the lodgement of development applications with draft
Territory Plan va\rlatlons and draft Environmental Impact Statements.

The Committee‘also h’éard evidence on other broader issues such as community consultation,
call-in powers background and rationale for the Bill, politicisation of planning matters, and

~ aappeal provrsmns

|
P
y:

The Commlttee acknowledges the evidence indicating concern with particular areas of the Bill

“'and m I|ght of these concerns, has made a number of recommendations.

1.20

Recommendation 1

The Committee recommends that the Planning and Development (Project Facilitation)
Amendment Bill 2014 proceed subject to the recommendations set out in this report.
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2 COMMENTS ON THE BILL

INTRODUCTION

2.1 Asoutlined in Chapter 1, the Project Facilitation Bill proposes changes to the Planning and
Development Act 2007 in the following broad areas:

® allow the Territory Executive to vary the Territory Plan through a special pi

va riation'

major significance to the Territory;

¥ allow a development proponent to lodge a development
Territory Plan variation; and

2.2

2.3

- identifies a des‘lgnated a 3 v development and changes the Territory Plan. Draft

special precmc varlatlo Wl” b; subject to community consultation for a minimum of 30

working days.

2.4 Following publlc onsultatlon and consideration and approval by the Executive, the Special
Precmct Vari _lon is tabled in the Legislative Assembly as a disallowable instrument. If the

i probosal isnot disallowed during the stated six sitting days, the relevant Territory Plan

Va rlations Wl” take effect.

\““'~~,Fu_rthﬁéf information about special precinct area variations was provided to the Committee by
ESDD officials at a public hearing as foliows:

If I could add just a footnote to the description of the special precinct area process in
terms of the content of the special precinct area variation, the content will also include
any territory plan variations that might be needed to give effect to the structure plan
that will be part of the special precinct area variation. For example, there could’ be a
variation to pérmit a different range of uses within the special precinct area, and those
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variations will take effect the moment that the special precinct area variation takes
effect.’”

DEFINITION OF SPECIAL PRECINCT AREA

2.6 Section 85H of the Bill prescribes when the Executive may make a special precinct variation. In
accordance with this section, the Executive must consider that the special precinct area would
achieve:

® (i) a substantial (public benefit; and
® (ii} 1 or more of the following objectives:

o (A) implementation or progress towards implementation of the planning
elements of the planning strategy;

[:]

(B) progress towards sustainable development of the,

]

2.7 When providing evidence to the Committee, the Ministk
about special precinct variations:

2.8

2.9

metyhodology The National Trust also observed that ‘there is also no clear understanding to .

. what extent these boundaries can be adjusted by technical amendment or special amendment
 but there appears to be no limits’.

2 Mr Don Dunstan, Transcript of Evidence, 14 April 2014, p. 12.
Plannlng and Development (Project Facilitation) Amendment Biil 2014, p. 12,

* See f(I)r example, Ms Margaret Fanning, Submission No. 21, p. 4, Belconnen Community Council, Transcript of Evidence, 24
April 2014, p. 57,

® National Trust of Australia (ACT), Submission No. 9, p. 2.
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2.10 Mrs Robyn Coghlan submitted that the criteria to define special precinct areas and projects of
major significant (s85H and s1371 respectively) ‘are as typically obscure as the current criteria
in the Territory Plan...There can be no transparency in decision-making based on such
imprecise statement and there can be no surety to the community’.®

2.11 GNCA suggested that the a special precinct area should only be declared it if would achieve a
substantial public benefit as well as meeting the three objectives in section 85H d(ii).
Representatives from the GNCAA also indicated that the criteria to declare a special precinct
area ‘should not really be very different, or different at all, from 1371, criteria for declaration of

a project of major significance’.’

COMMITTEE COMMENTS

2.12 The Committee notes the concerns raised about the criteria tq

precinct area.

SPECIAL AMENDMENTS

2.13

2.14

process{wﬂi Ilow future variation to the territory plan as it applies to the speual
|nctfa a through a 20-day consultation process, similar to the technical

) _ame"" dyment process that we already have in the act. So it allows for variations to

é ‘happen at the time of the special precinct area variation but it also allows, should the

‘need arise or future issues arise within the speual precinct area, for future territory
f,“plan variations to be made through that process.?

2.15 In a submission to the Committee, Mrs Robyn Coghlan expressed concern that ‘once a
declaration of a special precinct area has been made, a variation to change the boundary of a

& Mrs Robyn Coghlan, Submission No. 13, p. 2.
7 Griffith/Narrabundah Community Association, Transcript of Evidence, 24 April 2014, p. 45.
® Mr Don Dunstan, Transcript of Evidence, 14 April 2014, p. 12.
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zone will be a technical amendment rather than a draft variation...or is it a special
amendment?”®

2.16 Ms Le Couteur also expressed concern that variations to a special precinct area will be
regarded as special amendments and subject to limited consultation in the same way that
technical amendments are currently considered ‘with limited publicity and

r 10

consultation’...[which] gives the potential for a significant reduction in public involvement’.

2.17 Mr Leon Arundell submitted a similar concerned view that special amendments would be

subject to a limited consultation period.

Recommendation 2

2.18 The Committee recommends that the consideration period for specnal“a endments is widely

promoted to ensure that a variety of stakeholders are able t partlcm e’in.the consultatlon

process.

RESTRICTION DECLARATIONS

2.19 The Bill provides that a restriction may b
that:

L itage Act 2004 and the Tree Protection Act
nd rééistered trees) do not apply to development

"a’and Fauna do not provide advice on development

2.20 The Committee:heard additional evidence about restriction declarations from the Minister as

follows:

_In relatlon to, herltage restrictions, these restrictions are optional and are declared by

the xecutlve if they are believed to be warranted. And they are of course subject to

disallowance in the Legislative Assembly. They relate to areas that are nominated but

n t';{iet determined by the ACT Heritage Council. In relation to sites that are nominated
< but not yet determined by the Heritage Council, the council is invited to provide
comments to the executive in relation to those matters. Those comments would have

 Mrs Robyn Coghlan, Submission No. 13, p. 2.
° Ms Le Couteur, Submission No. 1,p. 1
u Explanatory Statement, p. 11.
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2.21

2.22

2.23

2.24

.

225

to be provided to the Legislative Assembly in the instance that the declaration made by
the executive chose not to include nominated sites as part of the declaration.

The Heritage Act would not then apply to DA decisions, and the Heritage Council would
not be able to process applications. It does not affect those sites which are already
declared heritage sites and which are listed on the ACT heritage register. Those
protections remain in effect.

A similar approach is adopted in relation to tree protection and the operation of the
tree protection legislation. Again, it is discretionary on the part of the executive as to
whether or not the tree protection provisions should apply for...regula’f""""d

CONCERNS ABOUT THE IMPACT OF RESTRICTION DECLARATIONS

Several witnesses expressed their concern about the potential negative impact of Restriction

Declarations—with a particular focus on heritage.

Ms Margaret Fanning expressed concern that a restriction may’ e mad for special precinct

focus primarily on older
713

variations ‘especially given that speClal precinct vanat:ons 21 keljig
alues are of particular significance’.

The Walter Burley Griffin Society |dent1f|ed the ppllcatlon of the Heritage Act and
elopment approvals in Special Precincts’ as a

the Tree Protection Act in the granting of"
negative aspect of the Bill.™*

The National Trust of Australia ’(ACT) qtjesjciohé\d whether the protections stated in the ES in

relation to heritage deci: sufﬁéient:

erh’o seems“%‘p say that they are a declared site and they are
e Hentage Council does not have the right to give any advice—if a

restrlct on declaratlon is made and the Heritage Council then has no right to give any

further advice when we get to the DA stage—I am not sure what the assurance of
protectlon for an existing declared site might mean, because the Heritage Council will
n,everg\et to know what happens.®

In addition, the National Trust expressed concern with respect to greenfield sites:

12 Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 2.
BMs Margaret Fanning, Submission No. 21, p. 3.
¥ Walter Burley Griffin Society, Submission No. 18, p. 2.
' National Trust of Australia (ACT), Transcript of Evidence, 24 April 2014, p. 75.
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But in the greenfield sites, which this bill extends to, Indigenous artefacts that could
well be not identified yet could exist in some of these sites and could be adversely
affected as a result of the potential of this act.'®

2.26 The ACT Heritage Council identified similar concerns to the National Trust in their submission
where it was noted that there may be a number of possible unintended consequences as a |
result of some provision in the Project Facilitation Bill. In particular, the concern that

- Aboriginal heritage places (both registered and those subject to the blanket protective
provisions of the Herltage Act) could be ignored in developments subject to proj

faC|htat|on

2.27

which have not yet come to the attention ¢
the attention of the council itself.”®

, ) ;\tmg provmonal registrations be allowed to proceed to consideration by Council
':ffor flnal reglstratlon and registered if their heritage values are confirmed, or alternatively
that an amendment be made to the Heritage Act such that any existing provmonal

reglstratlon timeframes are extended by the period of the project facilitation.”

'8 National Trust of Australia {(ACT), Transcript of Evidence, 24 April 2014, p. 75.
Y ACT Heritage Council, Submission No. 2, pp. 1-2.

Yo Heritage Council, Transcript of Evidence, 24 April 2014, p. 39.

B acT Heritage Council, Submission No. 2, p. 2.
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2.29 The ACT Heritage Council indicated their support for fully informed decision-making that is
essential to successful and effective planning outcomes. This includes.knowledge of heritage
values and expert, independent assessment of impacts of any proposed development’.?’

2.30 Mr Duncan Marshall, Chair of the ACT Heritage Council outlined the importance of the
Heritage Council providing input and advice into proposed developments and projects:

That includes a good understanding of the heritage values of places and objects which
might be impacted, that there is an expert independent assessment of the impacts of

2.31 Furthermore, it was acknowledged that in order to minimise ‘surprises’ late in‘thé process and

to increase certainty for all affected parties, robust and com rehensive consultation and

engagement processes should be utilised early.

COMMITTEE COMMENTS

F |

2.32 The Committee notes the concerns raised abbu he réstr tions on the consideration of

heritage and tree protection issues when'

aring specual';’precmct areas and projects of major

significance.

2.33

Recommen.daftiOn":S |

2.34 The Commlttee recommends that mechanisms to protect Aboriginal sites under the Heritage
Act 2004 contmyue t6 be provided for.

syiibNS‘TbN MENTAL HEALTH FACILITY

2.35 The Bill includes provision that ‘a special precinct variation in relation to a mental health
facility at the Symonston site is a hotifiable instrument and commences on the day stated in

the variation.*

2 aCT Heritage Council, Submission No. 2, p. 1.
2 aCT Heritage Council, Transcript of Evidence, 24 April 2014, p. 38,
*2 planning and Development (Project Facilitation) Amendment Bill 2014, p. 13.

11
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2.36 When presenting the Bill in the Assembly on 20 March 2014, Minister Corbell noted that ‘the
proposed mental health facility in Symonston is an example of the type of project for which
this bill is designed’. In accordance with this Bill: ‘

A special precinct area and related declarations around the mental health facility are to
be progressed through the proposed public consultation prooess to the territory
executive. | flag at this point, however, that in light of the fact that the Assembly has
already made its will known on this matter, the bill includes a special provision to
permit a special precinct and related proposals to take effect immediately on
notification. '

In other words, the special precinct area proposals and the mental heal cility are‘to

proceed as a notifiable, not a disallowable, instrument. Members wi

2.37 The Committee also heard evidence about the proposed men
witnesses. /

2.38 Ms Caroline Le Couteur submitted:

The example included in the bill doeg n t
area in my opinion. The plans forthefsecure menta health facﬂlty have been around
have been ample time for the government to put

for | think about 5 years. There wo
forward a territory plan varlatio‘n if |t had Wwanted to.2*

2.39 Weston Creek Communlty Counctyr su{bmltted that the proposed Symonston Mental Health
pment (Project Facilitation) Amendment bill 2014 should

Facility and the Planning d D
be ‘de- coupled’ to. aIIowfor conSIderatlon of the mental health facility to be dealt with in

isolation Wthh would allow the remamder of the Bill to be reconsidered and subjected to
greater public s ) utmy ’

2.40

submltted that ‘this project is in fact is [sicla clear demonstration of the dangers of a system of

‘plannlng approvals based on Assembly endorsement in individual cases’.?®

2 Mr Simon Corbell MLA, Debates, 20 March 2014, p. 618.

% Ms Caroline Le Couteur, Submission No. 1, p. 1.

» Weston Creek Community Council, Submission No. 15, p. 4.

% Griffith/Narrabundah Community Association, Submission No. 16, p. 4,
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241

2.42

2.43

2.44

2.45

2.46

COMMITTEE COMMENTS

The Committee notes the evidence provided to the inquiry suggesting that the Symonston
Mental Health Facility project could be progressed through the development of individual,
project specific legislation.

However, the Committee acknowledges that there is a need to expedite consideration for the
development of the mental health facility.

The Committee notes that on 7 August 2013 the Legislative Assembly passed a m
affirming their support for the construction of a secure mental health facility in,

PROJECTS OF MAJOR SIGNIFICANCE

The Bill introduces a new process for the Executive to declal vel‘o'pment proposals
to be projects of major significance to the Territory. The ES desc" bes the process in more

detail:

The draft significant project declaratlon mus state t e development proposal that is
rt e{development proposal, the period

the subject of the declaration, the propOnent

the declaration is in force, how th' oject meets the criteria in s137l...and the Ilkely

assessment track and timeframes for as: ssment

The consultation period and approvals processes for projects of major significance mirror the

processes provided for the conSIderatlon of special precinct areas.

CRITERIA E;@.R};DE‘{"'ly,_;Al\?l‘ATl’ON‘OF PROJECT OF MAJOR SIGNIFICANCE

The Bill proposes:tt at the Executlve may only declare a development proposal a project of

major s;gnlﬂcance |f the development proposal:

E (a) wo“u d achleve a substantial public benefit; and

i ® (b) is of major economic, social, cultural or environmental significance to the Territory.”

47 When, dlscussmg details relating to the criteria for defining a major prolect the Minister told

: Jf‘f‘the Commlttee

Leglslatlve Assembly for the ACT, Minutes of Proceedings, 7 August 2013, available at:
http://www.parliament.act.gov.au/ _data/assets/pdf file/0011/479873/MoP027F.pdf

* Explanatory Statement, p. 17.
 planning and Development (Project Facilitation) Amendment Bill 2014, p. 32.

13
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2.48

2.49

2.50

2.51

2.52

The purpose is to provide for priority for projects that meet that threshold of the
criteria set out for declaration by the executive, and that threshold is deliberately set at
a very high level. It talks about substantial public benefit. It talks about projects that
V\;ill provide that substantial public benefit and will progress the ACT planning strategy,
the sustainable development of the territory or meet other territory economic, social,
cultural or environmental objectives. So it is deliberately set at quite a high threshold.
‘These assessments are always subjective. Nevertheless, it will not be solely within the
hands of the executive to determine whether or not such a declaration will stand. It
will also sit with all the elected members of this place. *

definition of “substantial public benefit” to assist in th

significance”’ .

Belconnen Community Council submit ed th: t.‘the language used in defining the basis of

qualification for de51gnat|on as: speclal precmct area and prOJect of major significance is value-

laden and will require subs antl’ aluejudgements on the part of the decision makers. Such

decisions will not be tra par

GNCA suggesféd that Se;c‘_ti‘()h:137ld (b) should be expanded to explicitly state that the project is
of major economl \soci‘é]”cultural or environmental significance and that it will be of benefit

against tho"‘e crlterla

CR TERIA ‘*‘S‘E;D IN OTHER JURISDIGTIONS

The l\/llmster advised the Committee that other jurisdictions have similar legislation to enable
déclaration of projects of state significance.

* Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 13.

*1 See for example, Submission No. 12, p. 2, Submission No. 15, p. 3, Submission 19, p. 1, Dr Max Kwiatowski, Transcript of
Evidence, 24 April 2014, p. 18,

2 submission No. 4,p. 1.
# Submission No. 8 p. 1
** submission No. 11, p. 1.
* Griffith/Narrabundah Community Association, Transcript of Evidence,24 April 2014, p. 45.
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2.54

2.55

2.56

2,57

2.58

2.59

The Committee notes that jurisdictions have enabled the approval of major or state significant
projects in a variety of ways through different legislative frameworks and assessment and
approval processes. The Committee has been unable to conduct a comprehensive analysis of
practices in each jurisdiction however, a brief overview of these approaches is provided at
Appendix D. '

The Committee notes that there is a range of criteria used across jurisdictions to define a -
project of major significance and that additional information and guidance documents are
published on some planning department websites.

Furthermore, the Committee is aware that some jurisdictions are currently con:

reforms to their planning systems and that consideration of these matters i/sf'anon"gaing

process.

Recommendation 4

The Committee recommends that the ACT Government produce a guidelines document to

provide clarity about the criteria for declaring a p;p'ect of major significance and that this

document be published on the ACT Planninéff’and and Autho ty website.

CONSIDERATION OF PROPOSAL
SIGNIFICANCE

DEGLARE A PROJECT OF MAJOR

Mr Thomas Keen submltted that proposals to declare a project of major significance should
not bypass oversnght by the Herltage Councnl of the Conservator of Flora and Fauna or ‘avoid

Ms Martha Kmsman submltted her concerns with respect to section 1378 of the Bill which

“’excludes sngnlﬂcant project declarations from requiring any public consultation if they fall

w:thln adraft special precinct variation. Ms Kinsman noted that ‘this seems to mean that the

; Viqraft,[gmphaSIs in submission] precinct variation will not need to include all possible special

p’tdjé'éts that it may encompass’, which may result in the Executive adding special projects ‘to

nay area that is part of a draft [emphasis in submission] special precinct variation’.”’

% submission No. 10; p. L.
¥ submission No. 20, p. 1.

15



16 STANDING COMMITTEE ON PLANNING, ENVIRONMENT AND TERRITORY
AND MUNICIPAL SERVICES

APPROVAL BY A VOTE OF A SPECIAL MAJORITY

2.60 The Committee inquired about whether the Minister had considered seeking approval from
the Legislative Assembly on declarations of projects of major significance through a positive
affirmation rather than a negative vote. In particular, the Minister was asked whether there

- would be merit in requiring a special majority, such as two thirds, for a declaration to be
approved. ‘

2.61 In response the Minister advised:

history of seIf-government is ove
only been one instance where th

party has had a majority on th’e bdr of : if’Assembly So the dlsallowance mechamsm

has proven to be a very effectlve one in terms of cautioning the executive about how
far it can go... o

2.62 Onthen

special majorlty We do not belleve special majority is warranted. Special majorities

tend to be reserved for a very small number of matters. Indeed, the only special
majorlty prowsrons relate excluswely to electoral matters such as the size of the

2, 63 The op ion,of seeking approval via a spemal majority vote was also suggested by Dr Max

‘ _;,metowskl in evidence to the Committee. It was noted that this may provide an additional
safegliard to ensure that the proposal is considered and approved by a larger number of
representatives.*’

%8 Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 7.
* Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 7.
0 br Max Kwiatoski, Transcript of Evidence, 24 April 2014, p. 19,
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LODGEMENT OF DEVELOPMENT APPLICATION THAT APPLIES
A DRAFT TERRITORY PLAN VARIATION

2.64 The Project Facilitation Bill proposes to allow a development proponent to lodge a
development application on the basis that it complies with a draft Territory Plan variation that

has been publicly notified.

2.65 The ES notes that the ‘amendment allows the development application to progress atthe
same time the relevant Territory Plan variation is progressed...This process d
the integrity of the development assessment and public notification process, a
development approval cannot be made unless and until the Territory Plan va{ atlon t kes

effect.

2.66 The Committee sought further information about how the two processes would be run

concurrently, with particular reference to concerns that the simultaneals lodglng of
development applications and territory plan variations: kmay resu’lm\,
which is difficult to understand. :

very complex process

~2.67 The Minister advised the Committee as follo:u}‘s:

he Pla n|ng~~~and Land Authority backs this up,
at a draft variation to the territory plan
A.And a good example of this is the

ess has just completed in relation to the ABC flats site.

| argue, and | think the experience
that it actually helps people to
means in practice if they are

variation that the Assembly pr
There we have had are onmg, but we have not had before us a DA that outlines at that

Jetail wha he built outcome is going to be on the ground as a

very high level of
conseg;ué‘n‘:'ceV of the territory plan variation.*?

2.68 Further to this, the MiniﬁSte\robserved that there are risks associated with lodging a
development application at the same time as a draft variation to the territory plan because if
the draft variation isvnot supported, then the development application will not be required.

2.69 Th ‘J\Mmlsten went on to say that it is because of the risks associated with the concurrent

: Iodgement that it is an optional process. Furthermore the Minister noted that ‘we Know it is a
1 process that is welcomed by the development sector because it allows them to streamline the
h preparatron of their docunientation and bring it forward concurrently’.®®

“ Explanatory Statement, p. 23.
a2 Transcript of Evidence, 14 April 2014, p. 14.
2 Transcript of Evidence, 14 April 2014, p. 14,
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2.70

2.71

2.72

2.73

2.74

2,75

In response to questions about any potential issues that may arise if a draft variation is
approved but the associated development application is not approved, the Committee was
advised that this situation can arise under the existing system whereby a variation to the
Territory Plan is approved to allow for a particular type of development and a development
application subsequently lodged may not be approved.™

The Minister confirmed that the only change that would result is in ‘relation to this aspect of
the bill is the period within which these matters can be deliberated upon and dealt with.

Rather than going for six or 18 months in the territory plan variation and then/g othersix to

nine months beyond that in relation to a development application, you do th
is a shorter period’.*

The Committee heard positive and negative views on the merits of allow'ng/fo 1
of a DA that relates to a draft Territory Plan variation.

a' DA, DV and an EIS

Friends of Hawker Village Inc. submitted that simultaneous lodgemen
sment of all documents

will require that considerable resources are devotedto complete asse

ces.from'other development

in the required time which is ‘likely to divert scarce res
applications not in the fast track and to slow down their p‘

Similarly, the Belconnen Community Cou hat compressing the assessment DAs,

DVs and EIS’ ‘into one short time period WI ; ce ext ao dinary pressure on the planning staff
with a likely decrease in quality of dec:snon -m In addition, prioﬁtising special projects

_f‘sment delays for other projects.”

will likely come at the expense of a

The GNCA observed théiytrf"e;nabli he qgrﬁﬁwunity to consider a DA at the same time as a draft
variation is positive as this? ou
what is mtended for th SIte Fu thermore it was suggested that it may be worth considering

mandatmg that a.DA must be submltted at the same time as a DV for some of the major

ssisf"étakeholders to gain a more holistic perspective of

prOJects

COM(MI:T.TE%E CéMMENTs

’ 1

5 The' Commlttee notes that the evidence provided during the inquiry demonstrated different

views about the concurrent consideration of Development Applications and Draft Variations to

L"‘~tthe Terrltory Plan.

“ Transcript of Evidence, 14 April 2014, p. 15.

* Transcript of Evidence, 14 April 2014, p. 16.

% Submission No. 4, p. 2.

7 Submission No. 11, p. 1.

* Griffith/Narrabundah Community Association, Transcript of Evidence, 24 April 2014, pp. 44-45, p. 47.
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Recommendation 5

2.77 The Committee recommends that the ACT Government consider that the proposal to allow a
.development proponent to lodge a de\ielopment application at the same time as a draft
variation is considered be amended from heing an optional provision to a mandatory
requirement.

CONCURRENT LODGEMENT OF DEVELOPMENT APR’EIC“AT“ION
AND ENVIRONMENTAL IMPACT STATEMENT

2.78 As noted in the Explanatory Statement, the Bill allows for the concurrenitiodgément of a

of the issues thaﬁ, are currently re‘qtgired under territory law.%

2.80 The ES notes that ’fromth p_op nent's pomt of view this option comes with some risk. The

proponent rrsks the enti‘: exe Llse being rejected on the basis that the completed EIS is not

he development appllcatlon was otherwise acceptable. For this reason,
2 51

satisfactory evel

this process remains.an option available rather than a mandatory process’.

2.81 The Commlttee heard posmve and negatlve views on the merits of the concurrent lodgement
) of a DA and a draft EIS.

Explanatory Statement, p. 24.
*® Mr Simon Corbell MLA, Transcript of Evidence, 14 Aprll 2014, p. 4.
Explanatory Statement, p. 24.
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2.82 The GNCA cbserved that there is some merit in the EIS being available ‘up front’ and at the
same time as the DA

2.83 Whilst écknowledging that this issue had not been directly considered by the Heritage Council,

Mr Marshall noted that there is a risk associated with the EIS and DA being considered
concurrently:

...in that if the EIS is found to be not adequate in some way, if it has ng
effectively with heritage or environmental issues, the proposal falls o
is stalled while those issues are reviewed and revised and a better im
is undertaken. That may delay a development project.”

2.84

...my recollection is that they have been successfully dealt with. The one qualification |
would make is that usually that lodgem nt/ﬂha/s ccurred after significant prior

what has been often a very useful preliminary discussion or

series of discussions injg to Béth better understand impacts and also, as |

suggested in my intro

2.85 As indicted abc he Belconnen Community Council anticipates difficulties with the

concurrentyyc;o‘n‘\sfl éfatjon"ﬁf EIS, DA and DV as this will place a significant pressure to consider
of documents—particularly as much of this work is done by volunteers.*

*2 Griffith/Narrabundah Community Association, Transcript of Evidence, 24 April 2014, p. 49.
%% ACT Heritage Council, Transcript of Evidence, 24 April 2014, p. 41.

** ACT Heritage Council, Transcript of Evidence, 24 April 2014, pp. 41-42.

% Belconnen Community Council, of Evidence, 24 April 2014, p, 55,
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COMMITTEE COMMENTS

2.86 The Committee notes that there are differing views about the concurrent lodgement of
Development Applications and Environmental Impact Statements.

Recommendation 6

2.87 The Committee recommends that the ACT Government enable the concurrent
Environmental Impact Statements, Draft Variations and Development Appl
public and private projects outside Special Precinct Areas.

21
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3 OTHER ISSUES

3.1 The Committee heard evidence on a number of other matters relating to the Bill including,
community consultafion, call-in powers, background and rationale for the Bill, the
politicisation on planning decisions and appeal processes. Each of these issues is discussed in
further detail in this section of the Report.

COMMUNITY CONSULTATION

32 The Committee heard evidence from a number of witnhesses about matte
community consultation in two key areas: "

" level of community consultation about the Planning anii:_D velop

Facilitation) Amendment Bill 2014; and ,
B consultation provisions outlmed in the Planning and“Development (Project Facilitation)

Amendment Bill 2014.

CONSULTATION ABOUT THE BIL

3.3 The Committee heard evidence that,

een sufficient public consultation on this
Bill.*® |

I' subfnitted that the consultation period should be extended

' for committee consideration of the Bill.*’

3.4  The Belconnen Community:Co
to 90 days, noting~§he shi

3,5 The National 'of‘zAiJS’c‘i?a'li‘”af ACT) submitted that ‘the original timetable for this Bill did not
sit well with any V|ew that public consultation in planning matters was important...While there

may be benj'ﬁt‘s to the proposals there are concerns that need to be clarified by a reasonable
" ;58

and (sﬂ,ens&ly‘,bl : consultatlon process’.

ln a submlssmn to the inquiry, Dr Max KWIatkOWSkI observed that ‘the Project Facilitation
. Bill.. looks like a case study in how not to do public policy’ [emphasis in submission] due to the
| ";‘~r,ush‘e‘d nature and the lack of community consultation of the legislation.® When responding to
quyestions from the Committee, Dr Kwiatkowski explained that his experience working in a

6 See for example, Submission No. 1, Submission No. 9, Submission No. 11, Submission No. 15, pp. 4-5, Submission No. 16,
Submission No. 21, p. 1, Planning Institute of Australia (ACT Division) Transcr/pt of Evidence, 24 April 2014 p.9,

>7 submission No. 11, p. 1.
*8 submission No. 9, p.3.
%% Submission No. 12, p. 2.
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federal government department indicated that draft legislation should be subjected to a for
week consultation period. Following this consultation, the government would usually take four
weeks to consider comments and then a redraft of the legislation would be released for
further consideration.® '

3.7 The Weston Creek Community Council suggested that there should be at least 60 days public
consultation on the Bill.**

3.8 Several witnesses advised the Committee that they were not aware that the Project
Facilitation Bill was being considered and they only became aware of it when l”‘“Wa "presented
in the Legislative Assembly on 20 March 2014.

3.9

3.10 issi | it was ve that the Bill had been referred to the
eporting date agreed to by the Legislative

3.11
Association recommended tha /the time allowed to the Committee for reportlng be extended
to 7 July 2014 whlch would allow 90 days for consultation and consideration.®®

3.12 "'anberra Commumty Council also submitted ‘that the perlod for publlc consultation

7 64

- ‘com(' 1 ent to be available for the Committee’s deliberations’.

* pr Max Kwietowski, Transcript of Evidence, 24 April 2014, p. XX.
*! Weston Creek Community Council, Transcript of Evidence, 24 April 2014, p. 32.
82 5ee for example, Yarralumla Residents Association Inc, Submission No. 19, p. 1.

% Jnner South Canberra Community Council, Submission No. 16, p. X, Griffith/Narrabundah Community Association
,Submission No. 17, p. 4.

% North Canberra Community Council, Submission No. 22, p. 1.
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3.13

3.14

3.15

3.16

3.17

3.18

3.19

CONSULTATION PROVISIONS IN THE BILL

The Committee heard evidence that the consultation requirements in the Bill do not allow
sufficient time for the community to consider proposals.

Woden Valley Community Council submitted that the requirements in the Bill for 30 working
days for public consultation on fast-track proposal is ‘clearly inadequate for public comments
on projects which will have far-reaching significance for the future of Canberra.”

The ISCCC identified deficiencies in the consultative arrangemehts in the Bill in¢lud

and significant project declarations;
® ynavailability of relevant documents on-line and for free; and

5 absence of a requirement to publish information on th

Further to this, the ISCCC submitted that ‘enhanced opportun s for community consultation

will actually improve the quality of developments and prOJects to bea

vanced under the new

scheme

Woden Valley Community Council submitted t : ments in the Bill for 30 working

days for public consultation on fast-track rly inadequate for public comments

on projects which will have far-reaching:significan > for the future of Canberra.®

SUGGESTED TIMEFRAME FOR'COMMUNITY CONSULTATION

The Committee heard evid‘e'r‘i‘c,,e aboutz ternate timeframes for community consultation.

;|tte8fft‘hef’che roposed periods for public consultation in relation to draft

special precinct:vaiﬁatidh“s and draft significant project declarations be amended from 30 to 60

working days and the consultatlon perlod for inspection of consultation comments be
extended from 15 to 30 working days.”

‘ Slmnlarly, the Yarralumla Residents Association Inc. submitted that the period of consultation

for proposed special precinct areas and significant projects be extended to at least 60 working

days @nd information material should be available online and free of charge.”

% Woden Valley Community Council Inc, Submission No. 3, p. 2.

® Inner South Canberra Community Council, Submission No. 16, p. 2.

% Inner South Canberra Community Council, Submission No. 16, p. 2.

® Woden Valley Commuhity Council Inc, Submission No. 3, p. 2.

® Griffith/Narrabundah Community Association, Submission No. 17, p. 8.
" varralumla Residents Association Inc, Submission No. 19, p. 1.
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3.21

3.22

3.23

3.24

3.25

3.26

3.27

_process.

When responding to questions from the Committee, the WVCC and the ISCCC suggested that
there should be at least 60 days for consultation.”

Similarly, the Walter Burley Griffin Soctety noted that 60 days is a reasonable tlmeframe for
the community to consider proposals.’

COMMITTEE COMMENTS

In addition, there is provisions for further rewew and consi eration of the draft plan variations
by Legislative Assembly commlttees—elther nce refer{' the relevant Minister or the

Jatlo n.documents even if the draft plan

Committee can also considering the draftplan v

variation is not otherwise referred to the c

Notwithstanding the existing consult tlon p‘e IOdS for draft plan variations, the Committee

accepts that, due to the expec{, mplex nature of proposals to declare special areas

precincts and projects of majorsig flcance and the range of documentation involved,

additional time should jided for consultation. Allowing additional time for consultation

.

at the beginning of the process

ay reduce the risk of issues arising later in the development

s the Commlttee suggests that further consideration be given to extending the

=

In light of.
nommated consultatton periods in the Project Facilitation Bill.

" Woden Valley Community Council, Transcript of Evidence, 24 April 2014, p. 37, Inner South Canberra Community Council,
Transcript of Evidence, 24 April 2014, p. 52.

2 Walter Burley Griffin Association, Transcript of Evidence, 24 April 2014, p. 14.
” planning and Development Act 2007, p. 46.
I Planning and Development Act 2007, p. 54.
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3.28

3.29

3.30

3.31

3.32

3.33

Recomm_endation 7

The Committee recommends that the period for community consultation to consider draft
Special Precinct Variations and draft Significant Project Declarations be extended to a

minimum of 60 days.

Recommendation 8

The Committee recommends that the consultation period for inspection of ¢
comments on draft Special Precinct Variations and draft Significant Project Defclar

extended to a minimum of 30 working days.

Recommendation 9

The Committee recommends that all documentation r ated to di pecial Precinct

Variations and draft Significant Project Declarations be made available free of charge on the

Environment and Sustainable Developmen

CALL-IN POWERS

_umbe‘r of witnesses also raised concerns about the

When discussing provisions in thyezBiiI

used more freque tly than callin powers have been used to date.”

The ISCCC su,bmittedth‘at rnaintaining the Minister’s capacity to exercise call-in powers under
the Planrim and*Deye/épment Act 2007 ‘casts significant doubt on one of the key justifications
of the Bill*

e‘éause even if the Legisiative Assembly was to disallow a special precinct variation

orp Ject o)‘ ‘maJor significance, the project may still proceed if the Minister chose to use call- |

in pOWEI"S.,,

)

Some witnesses acknowledged that the community consultation provisions and consideration
by the Legislative Assembly about special precinct variations and proiects of major significance
included in the Bill may be an improvement on existing call-in powers.”’

7% Dr Max Kwiatowski, Submission No. 12, p. 1, Submission No. 15, p. 3,
7% Submission No. 16, p. 2.
" Mr Patrick Stein, Submission No. 7, p. 1, Submission No. 18, p. 1,
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3.34 However, it should be acknowledged that there was some conflicting evidence provided to the
Committee, whereby some witnesses had made the assumption that call-in powers under the
Planning and Development Act 2007 would no longer be available under the new Bill. 78

3.35 The National Trust of Australia (ACT) recommended that the existing call-in powers in the
Planning and Development Act 2007 should be reviewed when this Bill and the Heritage Act
amendments are being settled.”

3.36 When discussing call-in powers, the GNCA suggested that guidelines should be developed to
inform the application of call-in powers. Similarly, Woden Valley Community
that more information needs to be made available to explain to the community,
has been made to inform the use of the call-in power.

3.37 Inresponse to questions from the Committee, the Minister advised th t the government is not

proposing any repeal of existing call-in provisions. The Minister went.on to, explain:

The effect, though, of this legislation will be to signif an‘tly redut ce, in my view, the

e

number of instances where a minister would be asked to éxercise a call-in power. The

criteria for the use of the call-in power are also s: \;:out in the legislation. They are

different from the criteria used to determlne vhethe ornota declaration of a special

stances where a call-in may be

precinct should occur. And there will b > somel

warranted because they do not me’ he crltena for a special precinct but they

old that exist for call-ins. So they are designed to
2 80

nevertheless meet the lower th
deal with different circumstances, and one‘comp!ements the other’.

COMMITTEE COMMENTS

3.38 The Commlttee notes that there'was not universal understanding of call-in powers as they
relate to the PrOJect Fac1I|tatlon Bill.

BAQK\GRQU\ND AND RATIONALE FOR THE BILL

" prese ftlng the Project Facilitation Bill to the Legislative Assembly on 20 March 2014, the
‘ Mlnlster noted that ‘the bill cuts building industry red tape and fast tracks priority
'"“,:developments in the Terrltory This bill is a vital part of the Government’s stimulus package,

and will help our building mdustry through tough economic times’.®

78 Walter Bu rley Griffin Society, Transcript of Evidence, 24 April 2014, p. 26.
7 National Trust of Australia, Submission No. 9, p. 2.

¥ Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 10.

¥ Mr Simon Corbell MLA, Debates, 20 March 2014, p. 618.
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3.40 When providing evidence to the Committee at a public hearing, the Minister pr'ovided the
following information to explain the outcomes that would be achieved from this Bill:

It is worth highlighting that this bill was announced as part of a package of measures
introduced by the Chief Minister last month to provide stimulus for the Canberra
building and construction industry and was composed of a number of other elements
as well as this bill..**

341 The Committee heard evidence from several witnesses that a strong case to Just|fy the need
for the Bill had not been presented.®

3.42

3.43

dealing with major projects through project specxflcw"

the Government’.®’

3.44 The Walter Burley Griffin Society offered the f IIoWithiew on the Bill:

In the society’s view, the major pro ;Iem of’the draft Planning and Development
(Project Facilitation) Amendment BI” 2014 is the specious claims about transparency

and accountablllty,_wwhﬂ in eallty they threaten a marked decline in democratic

equentlal poor outcomes in terms of environmental

processes with i ;
outcomes.®

3.45 ’e §§ué; the Planning Institute of Australia (ACT Division) indicated their support for

. Just the government’. The Planning Institute went on to note that the ‘project facilitation mass

#2 Mr simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 1.

¥ See for example, Submission No. 12, p. 1, Submission No. 13, p. 2, Submission No. 10, p. 3, Walter Burley Griffin
Association, Transcript of Evidence, 24 Aprll 2014, p. 16, Grlfﬂth/Narrabundah Communlty Association, Transcript of
Evidence, 24 April 2014, p. 42.

¥ Ms Margaret Fanning, Submission No. 21, p. 2
% Submission No. 17, pp. 1-2
% walter Burley Griffin Society, Transcript of Evidence, 24 April 2014, p. 25.
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rezoning objectives can be met...through existing legislation in regard to variations, precinct
codes and overlays’. Major projects have been delivered successful under the existing Act.®”’

3.46 The Planning Institute al‘s'o submitted that it is important that governmenté should follow
standard planning development processes in the same way that other developers would be
required to do.

REVIEW OF THE BILL

347 In light of the Minister’s comments that the Bill is part of a stimulus package, th
asked the Minister when the Ieglslatton would be repealed. The Minister respon ed

3.48

3.49 Similarly, Ms Le Couteuxryi'g"ugge thata maximum period for a declaration of a special

precinct area or major pi’OJe e inserted— —‘Possibly a maximum of 4 years would be

appropriate as 1t would glve tlme for much work to be approved while ensuring that every
s 90

legislative assemb!y rev1ews all declaratlons

COMMIT’:\M e CQMMENTS

3.50 “The Com "Eteé‘s*?notes the evidence provided to suggest that ongoing discussion should be

“‘ unde ‘aken, bout the effectiveness and ongoing requirement for the provisions contained in
~ the Bill, In light of this, the Committee is of the view that a sunset clause should be included in
“:the Bill so that the legislation shall cease to have effect after a defined period. This will

87 Planning Institute of Australia (ACT Division), Transcript of Evidence, 24 April 2014, p. 19.
# Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 10.

¥ Mr John Ley, Submission No. 24, p. 2.

% Ms Le Couteur, Submission No. 1. P.2.
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facilitate discussion about whether the provisions to declare special precinct areas and
projects of major significance should continue.

Recommendation 10

3.51 The Committee recommends that the Planning and Development (Project Facilitation)
Amendment Bill 2014 be amended to include a sunset clause.

POLITICISATION OF PLANNING DECISIONS

3.52 The Committee heard evidence relating to concerns that provisions in th
politicisation of planning decisions.

3.53

3.54

3.55 Mr Patrick Stein submitti

/ P
The ACT has _,d ne of’t e best planning systems in Australia with least corruption—
compared to local councnls in other states—because approvals are removed from the

assembly/councﬂ and assessed by historically relatively well resourced and professmnal

ers and desrgners against standard and transparent rules.”

3 56 Slmllarly, WECC submitted that:

| The ideal situation in any community should be the separation of planning and politics.
/ The Project Facilitation Bill heads in the opposite direction and concentrates power in
the Legislative Assembly. There is no doubt that voting on projects will be on party

*L Griffith/Narrabundah Community Association, Submission No. 17, p.3.
2 Mr Peter Vincent, Submission No. 6, p. 1.
3 Mr Patrick Stein, Submission No. 7, p. 1.
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lines — any party with majority support will always carry the day and get its favoured
project through, no matter how controversial or inappropriate it may be. **

3.57 The‘ Committee also heard evidence from the WVCC on this issue:

The second point is that the bill gives the executive—not the parliament; the executive,
that is, the planning minister and the cabinet—excessive and unaccountable powers
over development associated with projects of significance or special precincts. Even.
the role of the Assembly is watered down because all the Assembly can do is vote to

disallow the instruments that give effect to the proposed fast-track Ieglsiation guess

that they are two key points about how the institutions of planning are
a result of this bill.*

3.58 Other witnesses also expressed concern that a disallowable instrument;
mechanism for declarations to be finalised.

3.59 dicated supported

: ect the declaration of

3.60

apphca’uons and. the' existence of a right to judicial review have been held in many

cases to satlsfy the requirement of the right to a fair trial...In addition, the right to take
n publlc hfe is comprehensively addressed by the extensive opportunities for
| pubhc comment on the draft declaration, publicly notified development applications

i and&;tkechmcal amendments to the Territory Plan. The declaration will also be subject to

ny and debate by the Canberra community’s democratically elected
resentatives in the Legislative Assembly.”’

% Weston Creek Community Council, Submission No. 15, p. 2.

% Woden Valley Community Council, Transcript of Evidence, 24 April 2014, p. 49,
% Belconnen Community Association, Transcript of Evidence, 24 April 2014, p. 71.
7 Explanatory Statement, p. 15, p. 21.
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3.61 Several submissions noted their concern that the Bill proposes to remove the right to appeal
under ACAT merit review and Supreme Court review under the Administrative Decisions
(Judicial Review) Act 1989.%

3.62 Woden Valley Community Council noted that because appeals must be lodged within 60 days
of the fast-track decision being made, this will further ‘reduce any effective government
accountability in relation to special projects. On many occasions, appeals have uncovered

flaws in ACTPLA decision making. It is important that adequate appeal rights be maintained’.*”®

3.63 Mr Patrick Stein suggested that one way to address peréeived unreasonable de ays.d

reviews and appeals is to define a reasonable maximum time to resolve appeals

. . 1
reviews—for. example, six months."®

3.64 Weston Creek Community Council submitted that the safeguards |dent|f|ed inthe ES are
insufficient and suggested that ‘further work on the Ieglslatlo
including legal opinion by independent lawyers and, if releva

,a staté \ent or submission

from the Human Rights Commissioner to satlsfy the commumty that Human Rights are not

;7 101

infringed’.

3.65

a much more level playing field in relation
an advantage compared to community:t

3.66
rty appeals at the end of the process rather than

sals within the existing system’.'®®

3.67

% See for example, Submission No. 9, p. 2, Submission No. 11, p. 1, Submission No. 12, p. 1, Submission No. 14, p. 2,
Submission 17, p. 6, Submission 18, p. 2, Submission No. 21, p. 4,

% Submission 3,p.2

90 o ibmission 7,p. 1.

01 5 bmission No. 15, p. 4.

1% |nner South Canberra Community Council, Submission No. 16, p. 3.

13 Planning institute of Australia (ACT Division), Submission No. 25, p. 2.
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background work and discover that an item should be listed as heritage or whatever

and it was not done up-front.’*

3.68 Inorder to remedy this, the Planning Institute reiterated the importance of ‘clarifying all those

issues up-front, getting them out of the way and having good discussionsin a single room

really cleaned things up’.**®

3.69 The Committee discussed appeals with the Minister who stated:

The rationale for that [no ACAT merit review] is that, if the executive

should not come into play.

Similarly in relation to the Administrative Decision (Judicial

currently occurring in relation to the lltlgatlon that surrounds
‘approve the redevelopment of the Glralang shops Whllst that is clearly not a project of

operates in relation to call-in powe

can be epr0|ted by those who are

within 60_ays

3.70 The Commi ee'i'riq iréd about the human rights implications in declaring special precinct
area/sfand how.that might affect the right of appeal in civil matters. The Minister advised:

There |s:‘a limitation in relatlon to the right to seek review of a decision through the
'courts That is a limitation on people’s rights, and the government believes, though,

;that that limitation is proportionate to the extent necessary to provide certainty for
~ decision-making on major projects.

104 Planning Institute of Australia (ACT Division), Transcript of Evidence, 24 April 2014, p. 21.

Planning Institute of Australia (ACT Division), Transcript of Evidence, 24 April 2014, p. 22.
Mr Simon Corbell MLA, Transcript of Evidence, 14 April 2014, p. 3.
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3.71

3.72

3.73

It is worth highlighting that the purpose, of course, underlying this legislation is to give
clear certainty and clear time frames around decision-making on whether or not
certain projects are able to proceed.

The National Trust of Australia (ACT Division) advised the Committee that they ‘have some
considerable concerns about the truncating and elimination of appeals rights’. The Committee
was further advised that the number of appeals that go to ACAT from development

applications:

..is miniscule as a fraction of the total number of development apphcations
the number of matters that go from the ACAT or anywhere to the Sup (
even less than miniscule. It is a fraction of the first group.™

COMMITTEE COMMENTS
The Committee notes that several witnesses expressed con Bill'abolishes appeal
provisions to both the ACAT and the Supreme Court under AD
that the issue of removing appeal provision was raised é‘San issue

mittee further notes
e Scrutiny Committee.

of Australia (ACT Division) indicated
gesting that the focus needs to be on

The Committee acknowledges that the PIanning In‘éflt
their support for the relaxation of some app al rlghtsvt
onS|deratlon when proposals are first developed,

quality and comprehensive consultation ai

to reduce the risk that appeals will be rquj’red.,

197 National Trust of Australia (ACT), Transcript of Evidence, 24 April 2014, pp. 59-60.
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~ CONCLUDING COMMENTS

3.74 The Committee notes that the Bill seeks to improve proéess efficiencies in the development
assessment and Territory Plan variation process and facilitate the delivery of key Government
projects. To achieve this, the Bill includes provisions which make fundamental changes to the
planning system in the ACT.

3.75 In light of this, the Committee is of the view that the application of the Bill shdfld b
during its period of enactment. '

Recommendation 11

3.76 The Committee recommends that the ACT Government cot
of the Planning and Development (Project Facilitation) Amendment

uct are gw‘ﬂ‘ vf the application
1| 2014 during its

S

period of enactment.

[Signature]
Chair

[Date report adopte\‘a\:
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Appendix A

List of Submissions

The following submissions were received by the Committee:
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. Mr Thomas Keen

. Belconnen Community Council
. Dr Max Kwiatkowski

. Mrs Robyn Coghlan

. Tuggeranong Community Coupcil

. Walter Burle';Grrfﬁn; oc‘rety

. Yarralumla Re

o
N

Ms Caroline Le Couteur

ACT Heritage Council

Woden Valley Community Council
Friends of Hawker Village Inc.

Ms Helen Ollerenshaw

Mr Peter Vincent

Mr Patrick Stein

Mr Leon Arundell

National Trust of Australia (ACT)

nts Association

..Ms Martha Kmsman

. Ms,Margaret Fannmg

Noy},\ h Canberra Community Council

. Australlan lnstltute of Archltects (ACT)

. Mr)o/hn Ley

. Plannlng Institute of Australia (ACT Division)
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Appendix B Witnesses

Monday 14 April 2014

ENVIRONMENT AND SUSTAINABLE DEVELOPMENT DIRECTORATE

¥ Mr Simon Corbell MLA, Minister for the Environment and Sustainable Devel
= Mr Ben Ponton, Deputy Director-General, Planning
B Mr Jim Corrigan, Executive Director, Planning Delivery

= Mr David Dunstan, Senior Legal-Policy Officer, Legislation .

Thursday 24 April 2014

PLANNING INSTITUTE OF AUSTRALIA (ACT DIVISIO_N)

" Mr Viv Straw, President, ACT Division o the Plannmg Instltute of Australia

@ Mr Hamish Sinclair, Divisional Dlre ACT D|y|510n of the Planning Institute of Australia

WALTER BURLEY GRIFFIN SOCIETY |NC

& Mr Brett Odgers, Commlttee Member Walter Burley Griffin Society Inc

DR MAX KV\U'ATO“WSKIT“‘\;

ACT HERITAGE‘COUNCIL

| Mr Du‘l‘j_can Marshall Chair, ACT Heritage Council

Ms Anna urnhlll Alg Manager Heritage, Environment and Sustainable Development
Dlrect Srate

J"’”iﬁ‘:;;WESTON CREEK COMMUNITY COUNCIL

E MrTom Anderson, Chair

WODEN VALLEY COMMUNITY COUNCIL

5 Drlenny Stewarf, Chair
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GRIFFITH/NARRABUNDAH COMMUNITY ASSOCIATION

B Mr John Edquist, President

#=  Dr David Denham, Secretary

INNER SOUTH COMMUNITY COUNCIL

* Ms Anne Forrest, Vice-Chair

B Ms Deborah Price, Secretary

BELCONNEN COMMUNITY COUNCIL

= Mprs Robyn Coghlan, Chairperson

NATIONAL TRUST OF AUSTRALIA (ACT)

B Mr Eric Martin, Council Member, Member of Heritage C _,rhmit

8  Mr Brendan Preiss, Member of Heritage Commit‘gge
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Appendix C  Planning and Development (Project Facilitation)
Amendment Bill 2014

Bill to be inserted
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Appendix D — Overview of other jurisdictions

Jurisdiction

Legislation

Definition of major or significant project

New South Wales

Environmental
Planning and
Assessment Act 1979

Under this legislation, projects can be declared as a State Significant Developments (SSD) or State Significant Infrastructure (SSI) and
assessed against separate frameworks.

Projects that fall within these categories will be assessed by the Department of Planning and Infrastructure (the Department) and determined
by the Minister, the Planning Assessment Commission (PAC) or senior departmental staff. This is an interim assessment system which will be
reviewed as part of the ongoing review of the NSW planning system.

The SSD assessment system has been established to guide planning decisions on large-scale industrial, resource and other proposals in24
different development classes or development in precincts identified as important to the State by the NSW Government.

The SSI assessment system has been established to allow planning decisions on major infrastructure proposals, in particular linear
infrastructure (such as roads, railway lines or pipes which often cross a number of council boundaries) or development which does not require
consent but which could have a significant environmental impact (such as a port facility).

Northern Territory

Planning Act

A significant development proposal lsione that may sxgmf cantly impact on the strategic planning of the Territory, its natural environment, or
the existing amenity of the land. ning | land ‘as defined under section 50A of the Act. The Minister has the power under the Act to refer
significant development. proposals to the Plannlng Commission for assessment

When assessing a sig
report must 1dentn‘y an

Queensland

Economic
Development Bill

Under the Act, the Minister may declare a prescribed project in a number of categories. When declaring the project, the Minister may have
regard to: the public interest or the general welfare of persons in the region in which the project is to be undertaken, whether a voluntary
environmental agreement is Ilkely to be entered into in relation to the undertaking of the project and other matters the Minister considers
relevant.

In addition, if the Minister considers the undertaking of the project is critical or essential for the State for economic, environmental or social
reasons, the Minister may, in the gazette notice, declare the project to be a critical infrastructure project.

South Australia

In accordance with section 46 of the Act, the Minister may declare a major development or project. A development or project may be
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Jurisdiction Legislation Definition of major or significant project
1993 considered fo be of major environmental, social or economic importance due to the fact that the cumulative effect of the development or
project, when considered in conjunction with any other development, project or activity alr ‘
be undertaken or carried on, at or within the v10|n|ty of the relevant site, gives rise to issue
importance. i
Tasmania State Policies and The Premier can declare a project to be a Project of State Significa
Projects Act
are subject to integrated assessments and the public are glve
to the proposed development.
Victoria Planning and
Environment Act 1987
Major Transport

Projects Facilitation
Act 2009

Western Australia

Afurther streamline approval processes to improve housing affordability, ensure continuity of land supply and co-ordinate essential services.




