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Dear MrMan

| write regarding the Legislative Assembly order to produce documents relating to early
childhood education and care (the order) under Standing Order 213A of the Standing Orders and
continuing resolutions of the Legislative Assembly for the Australian Capital Territory (Standing
Orders). The purpose of this letter is to respond to the issues raised by Mr Emerson MLA in his
correspondence to you and subsequently circulated to all Members disputing claims of
privileged dated 27 January 2026.

On 24 June 2025, the Legislative Assembly passed a resolution under Standing Order 213A of the
Standing Orders ordering that documents related to early childhood education and

care incident records be tabled in the Legislative Assembly with permitted redactions (the
order).

The order was varied on 18 September 2025 by the Legislative Assembly under Standing Order
213B to, amongst other things, exclude the following document types from being produced
through the order:

e Children’s Education and Care Assurance (CECA) correspondence with complainants

¢ child enrolment records

e attendance records

e evidence or statements of facts from ACT Policing

e Family Violence or Family Court Orders

e provider internal investigation documents

e provider policy/procedures

e internal incident/injury/iliness records

e supervision plans, medical management plans, and behaviour support plans

e witness statements

e documents related to child protection reports
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e documents relating to open investigations (either by CECA or ACT Policing).

In compliance with the order, the government returned the relevant documents on 24
December 2025.

In his correspondence of 27 January 2026, Mr Emerson seeks to dispute claims of privilege
pursuant to Standing Order 213A(g). This appears to be a typographical error, and my response
is prepared on the basis that Mr Emerson has sought to dispute claims of privilege pursuant to
Standing Order 213A(j).

Mr Emerson’s correspondence indicates that no dispute is being raised in relation to targeted
redactions of names, dates of birth or contact details, or other information that may reasonably
be expected to identify a person, such as a person’s medical condition or diversity status.

The document list provided by Mr Emerson has been captured in the table provided with this
letter.

Redactions made to excerpts of documents excluded from production under the order

The Assembly resolved, on 18 September 2025, that witness statements are excluded from the
scope of the order. The debate in the Assembly on 18 September 2025 specifically raised the
example of witness statements and concern with the production of these documents. As a
consequence, the order for production, as varied on 18 September 2025, specifically excluded
witness statements and other evidentiary material relating to incidents, investigations and
regulatory compliance.

Whilst Mr Emerson does not dispute targeted redactions for personal and medical information
(as permitted by the order for production), he claims that the Assembly’s resolution excluded
certain categories of documents but did not exclude excerpts of those documents (where they
appear in other returnable documents).

A direct excerpt of a witness statement is patently still a witness statement. Accordingly, in
compliance with the decision of the Assembly on 18 September 2025, direct excerpts of witness
statements were excluded from the return by way of redaction and notification that the
information is out of scope.

As indicated in Attachment A, 193 of the disputed documents had redactions of excerpts of
witness statements. No privilege was claimed in relation to these redactions.

The table provided at Attachment A also identifies 34 disputed documents with redactions of
excerpts of first-hand accounts of events that were not explicitly referred to as ‘witness
statements’. These redactions have been reviewed and, however they have been described in
the document in which they appear, they are contemporaneous evidence which is substantively
equivalent to a witness statement. | also note that provider internal investigation documents
and documents relating to open investigations were excluded from the scope of the order by the
Assembly on 18 September 2025. Where returned documents contain direct excerpts of out-of-
scope document types, those excerpts have appropriately been treated as out of scope of the
order. No privilege was claimed in relation to these redactions.



As no privilege claim has been made in relation to the redactions that Mr Emerson’s
correspondence disagrees with, the conditions for Standing Order 213A(j) to be enlivened are
not present. It is not for the Executive or a Member to vary the terms of the motion passed by
the Assembly. Rather, the scope of the documents that must be produced is exclusively a matter
for the Assembly.

Accordingly, there is no dispute for the Independent Legal Arbiter to evaluate in relation to these
documents.

Documents 00954 and 00967 over which privilege claim made in full

Mr Emerson has disputed the claim of privilege made in relation to these two documents.
Further advice has been sought to inform my claim of privilege. Based on this further advice, |
confirm that | withdraw my claim of privilege in relation to documents 00954 and 00967. The
Head of Service will provide these documents to your office electronically and in hard copy.

Assembly permitted targeted redactions of personal information have been made.

With the resolution of these issues, there remain no outstanding matters that could require or
attract the appointment of the Independent Legal Arbiter.

With my thanks for your assistance in this matter.

Yours sincerely

Abes B —

Andrew Barr MLA
Chief Minister

20 February 2026

Encl - list of disputed documents



List of disputed documents

Document Number Document type Out-of-scope redaction  Out-of-scope redaction
includes withess is witness statement
statement redactions only
610 Show Cause Notice Yes Yes
723 Show Cause Notice Yes Yes
724 Show Cause Notice Yes Yes
725 Show Cause Notice Yes Yes
726 Show Cause Notice Yes Yes
727 Show Cause Notice Yes Yes
728 Show Cause Notice Yes Yes
729 Show Cause Notice Yes Yes
730 Show Cause Notice Yes Yes
731 Show Cause Notice Yes Yes
732 Show Cause Notice Yes Yes
734 Show Cause Notice Yes Yes
737 Show Cause Notice Yes Yes
738 Show Cause Notice Yes Yes
739 Show Cause Notice Yes Yes
743 Show Cause Notice Yes Yes
900 Show Cause Notice Yes Yes
902 Show Cause Notice Yes Yes
905 Show Cause Notice Yes Yes
911 Show Cause Notice Yes Yes
931 Show Cause Notice Yes Yes
967 Caveat Brief N/A N/A
954 Caveat Brief N/A N/A
969 Show Cause Notice Yes No
976 Show Cause Notice Yes Yes
978 Show Cause Notice Yes Yes
979 Show Cause Notice Yes Yes
980 Show Cause Notice Yes Yes
984 Show Cause Notice Yes Yes
989 Show Cause Notice Yes Yes
992 Show Cause Notice Yes Yes
993 Show Cause Notice Yes Yes
994 Show Cause Notice Yes Yes
996 Show Cause Notice Yes Yes
1008 Show Cause Notice Yes No
1009 Show Cause Notice Yes No
1010 Show Cause Notice Yes Yes
1011 Show Cause Notice Yes No
1017 Show Cause Notice Yes No
1025 Show Cause Notice Yes No
1026 Show Cause Notice Yes Yes
1031 Show Cause Notice No No
1032 Show Cause Notice No No
1042 Show Cause Notice Yes Yes

1043 Show Cause Notice Yes Yes
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