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Dear Standing Committee members 

I have been in the process of retiring from employment at ANU and then overseas, so I 
apologise for my late submission, but I noticed that your work was not yet completed and 
hoped that this would still be taken into account. I was member of the Stakeholder 
Reference Group, representing ACT Health Care Consumers as a voice for the community 
on that group. Fortuitously, I had extensive knowledge of CTP and compensation through 
my work in the 1980s at the NSW LawRefo1m adviso1y Commission on their Transpo1i 
Accident compensation reference, and later in several other jurisdictions. As mentioned in 
my submission, I had conducted a case study program as paii of my work as legal officer, 
which interviewed around 130 people who had severe injuries, including spinal injuries 
and brain injuries about their experiences either with the then CTP scheme in NSW or in 
having no access to compensation. Their stories left profound impact on me and I ensured 
that the documents were available to the Jurors as paii of their extensive resource list, 
provided by all the different stakeholders and expe1is who briefed them, The Jurors 
training at the Jmy meeting in critical thinking skills helped them to navigate these 
materials and provided oppo1iunities for them to quiz the expe1is as paii of their 
deliberations. 

I believe the criticisms from some sections that they were not expe1i enough is misguided. 
All stakeholders had the opportunity to brief the Jmy and provide them with any 
infonnation they considered pertinent, and in my experience, they exercised their critical 
thinking skills towards seeing the common good for all Canben ans, and should be praised 
for their commitment. 

I hope the attached submission will provide you with some useful material. I have 
fo1wai·ded a copy to HCCA, but this is my personal submission. 

Fiona Tito Wheatland 

Dr Fiona Tito Wheatland PhD. BA (Hons) LLB. 
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Submission to the Standing Committee on Justice and Community Safety on 
the Motor Accidents Injury Bill 2018 

 
I was on the Stakeholder Reference Group in the Compulsory Third Party (CTP) Citizens Jury 
as a community representative, through Health Care Consumers Association of the ACT. The 
Stakeholder Reference group included representatives of the Law Society, the Bar 
Association, two insurers, several government officials, a rehabilitation medical specialist, 
the current CTP regulator and myself, as a community representative. 
 
I am concerned at the half-truths and omissions which seem to be peppering the public 
debate about the work of the Citizen’s Jury and the work that the Government has done to 
prepare the legislation to enact the findings of the Citizen’s jury. 
 
The Government specified the framework for the Jury’s considerations publicly. I and all the 
other Stakeholder reference group members were deeply involved in the preparation of 
Stakeholder information for the Jury (Stakeholder phase 1.)  I was present and working with 
the jurors over the weekends when they were hearing from experts and working out their 
principles (the Jury phase 1).  I also participated in the process which saw the development 
of the models to comply with those principles (The Stakeholder phase 2).  I attended all of 
day one and part of day 2 when the Jurors were choosing the models.  At every stage, there 
was more transparency than I have seen in any other government processes.  Jurors asked 
questions, sought further information, and worked incredibly hard in getting a full picture of 
what the existing system was like and what could be done to overcome the clear 
deficiencies in any new system. 
 
I consider that the views put by some that the jurors were not experts and so had no 
knowledge upon which to base their views both ill-informed and derogatory of the efforts of 
so many people - both “experts" and jurors - who worked together to help jurors consider 
the best balance of benefits for people who were harmed in motor accidents. 
 
It was generally recognised that the current fault-based system excluded many people who 
paid CTP premiums and were harmed in motor accidents, especially drivers.  Most other 
states around the ACT have recognised the inadequacy of a fault-based system to meet the 
needs of those harmed in motor accidents and have moved to various different forms of no-
fault systems.  The aim of these systems is to ensure that people have early access to care 
and treatment, rehabilitation and income replacement, so that they can concentrate on 
recovery.   
 
My expertise was that I had interviewed more than 100 people with very serious injuries, 
mostly in transport accidents, about their experiences in receiving compensation or not 
receiving compensation, when I worked at the NSW Law Reform Commission in the early 
1980’s.  The system in place in NSW at that time was almost identical to our current ACT 
system.  This research showed the suffering caused to people through not being eligible for 
compensation, and even where compensation was possible, the lump sum mechanism for 
paying it meant only one thing:  that the amount awarded was always wrong, because of 
the inability to see what the future would bring. While some lawyers argue that the 
“common law” system provides a court-determined accurate amount to meet past and 
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future losses, there is strong evidence that this is not how it works in practice.  Fewer than 
2% of cases going to court - all others are settled by bargaining between two or more 
lawyers” based on what similar cases get, often after long delays and increasing debt for the 
injured person.  In addition, here as elsewhere, the fault basis (rather than need basis) for 
compensation has skewed the costs towards non-economic losses in the larger number of 
temporary disabilities, where there are high legal costs as a proportion of damages paid. 
 
The Jurors thought very deeply about what they saw as being the best solution for 
everyone.  They felt strongly, as I do, that a system where up to 50% of drivers have no or 
reduced compensation because of the requirement to prove fault in someone else did not 
serve the “public good”.  Many of them expressed the view that as citizens they thought 
everyone was covered by CTP, until they joined the jury.  Those who had an awareness of 
the Victorian Transport Accident Commission and other no-fault arrangements in other 
States were very surprised that the ACT did not have a no-fault system.  Along with the 
limited compensation available under the current system, the compensation delivered to 
the hands of the injured person or those providing services to them is at a relatively high 
cost, because of the requirement for involvement of lawyers in most cases. 
 
These costs result in the ACT having one of the highest CTP premiums in Australia, even 
though our death and serious injury rate from motor vehicle accidents is lower than most 
other jurisdictions. 
 
The priorities for reform determined by the Jurors were: 
 
• Early access to medical treatment, economic support and rehabilitation services; 
• Equitable cover for all people injured in a motor vehicle accident. 
• A value for money and efficient system. 
• Promote broader knowledge of the scheme and safer driving practices; 
• Implement a support system to allow people to better navigate the claims process; 
• A system that strengthens integrity and reduces fraudulent behaviours. 
 
The model chosen by the Jurors in the Stage 2 process gave up to 5 years of no-fault 
benefits to all who were injured – medical and other care costs, home care, and loss of 
income, as well as aids, appliances and rehabilitation.  In addition, it gave no-fault lump sum 
benefits where someone had a permanent impairment of 5%, based on their level of 
disability, up to $350,000.  Where someone could show fault, and their permanent 
impairment was 10% or more, they could seek damages for the non-economic losses up to 
$500,000. Benefits for families where someone has died were also included.  
 
The whole person permanent impairment model for non-economic losses is a way to 
standardise the amount paid for permanent disability for people who are also having all 
their care, support and rehabilitation costs met and their loss of wages paid. It is only 
applicable to the non-economic loss part of the compensation for the person’s injury. The 
jury discussed this mechanism as a way to provide some predictability at a lower 
administrative cost, and which is used in many other compensation systems in Australia and 
around the world.  
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This Bill seeks to enact both this vision and the proposed benefits. I would have preferred to 
see the no-fault benefits extended beyond 5 years, with the common law benefits to be 
more limited, but I believe the Jurors found a positive, workable compromise in its chosen 
model. It was also the most generous model provided to the Jury, so far as providing 
compensation to those who was harmed in motor accidents. 
 
I believe that if people were correctly informed about the gamble involved in the current 
system, and the security provided by the proposed system, then the public debate would be 
more focussed on how best to deliver this model of benefits. There is a question about the 
role of the private sector as claims administrator in a no-fault scheme in the minds of some.   
Perhaps an evaluation of whether the insurers are acting as effective claim administrators 
could be included in the legislation and their roles reviewed after a couple of years to 
ensure their actions provided a good balance between prompt and equitable payment and 
fraud control. 
 
I apologise for my late submission, but I was overseas. 

 
Dr Fiona Tito Wheatland 
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