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Jen Walton 

 
 
The Committee Secretary,  
Standing Committee on Planning and Urban Renewal,  
Legislative Assembly for the ACT,  
GPO Box 1020,  
CANBERRA ACT 2601. 
 
Dear Committee Secretary 
 
Please accept this submission to the inquiry into the Engagement with Development 
Application Processes in the ACT.  My submission focuses mainly on terms of reference 3 - 
Development Application compliance assessment and enforcement measures. 
 
In 2015 our neighbors built a pool in their front yard with what was termed as a courtyard 
wall but is effectively a pool fence.   
 
We did not challenge the Development Application (DA) because the plan as outlined did 
not have a negative impact on us. 
 
The end result was that:  

• the pool fence was not built: 
o to the height outlined in the DA 
o with the materials described in the DA  
o nor did it meet the regulation height for pool fences.  

• the footings for the pool fence extend unauthorized onto our block. 
• a certificate of occupancy was not issued for several years yet the pool fence height 

did not meet regulations and the pool was in use. 
• a pool pump was installed facing our house that runs above the allowable decibel 

limit. 
• we have been left with a loss of privacy because when the pool fence height was 

brought up to regulation it was done so with glass panels which means our 
neighbors can look directly into our main living area. 

 
A copy of my email communications (noting there were also a number of phone calls) 
attempting to inquire and seek compliance are at Attachments A and B. As is shown by the 
emails it took a very long time for anything to happen (with lots of follow-up from me) and 
when it did, it actually resulted in nothing – noting that our neighbor chose to tell an 
untruth in that they said the pool wasn’t being used when it was. I note that the investigator 
said that there was no evidence of the pool being used yet it had water in it, so I would have 
thought that was evidence and that if we had any evidence of it being in use we should 
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supply it.  The last point seems to suggest we should photograph our neighbors in the pool 
and we were certainly not going to do that. 
 
It is interesting that it took such a long time for the investigator to do anything yet the pool 
fence did not meet the regulations, the pool is in the front yard and easily accessible from 
the road and had water in it, so I wonder what would have happened should someone have 
gotten over the fence and drowned.  Would the ACT Government be liable because they 
had been advised?  If this point is also considered against the ACT Government advertising 
“Be your own backyard lifeguard” then it seems ludicrous that the pool fence was allowed 
to be non-compliant for so long. 
 
With respect to the pool pump I chose to write to Mick Gentleman because I was amazed 
that a DA that has information attached about a pool pump that runs above the allowable 
decibel limit would receive approval.  This communication became very problematic 
because someone (we assume from the Land and Planning Dept.) contacted our neighbor 
(without our knowledge) and told them we had complained which resulted in some tense 
exchanges.  Our neighbor runs the pool pump at the higher decibel limit for only 5 minutes a 
day now but that does not change the fact that approval should not have been given in the 
first place.  We should not have been put in a position where we had to sort this out when 
there should have been protection in the process. 
 
When the pool fence height was actually brought up to regulation it was done so with glass 
(not as per the DA) and this has been very problematic because we have lost a lot of privacy 
and are now seeking a DA ourselves to build a fence to regain our privacy.  We don’t really 
want to spend the money building a fence but the neighbor’s non-compliance with the DA 
has left us no option. 
 
The end result is that we have been badly let down by processes that should be in place to 
protect us. 
 
Suggested actions 
 

• If projects are not being built as approved by the DA or plans are changed, affected 
parties should have the opportunity to comment. 

• Projects should be checked at different stages to ensure compliance with the DA and 
non-compliance or changes dealt with as they arise, not years later if at all. 

• It should not be so difficult to seek compliance action – the process should be 
streamlined and resourced appropriately. 

• The EPA should not approve projects where it is demonstrated that there is potential 
for non-compliance. (This DA had the specifications for the pool pump which showed 
that it would run above the decibel limit, yet it was approved.) 

• Projects should not be able to run for so long without some sort of compliance 
checking process and there should be a process in place to ensure that certificates of 
occupancy are actually issued (especially in the case of swimming pools). 

 
 
 



Attachment A 

Date: Monday, 5 September 2016 at 3:42 PM 

Subject: RE: Query regarding a development applicat ion [SEC=No Protective Marking] 

[SEC=UNCLASSIFIED] 

Hi Jen 

This enquiry was originally forwarded on to the Compliance Section who investigates safety and 
construction matters. I have spoken to a Compliance Officer who is going to find out who it is 
a llocated to. His Manager is unavailable this afternoon so hopefully he will have an answer 
tomorrow. I will then pass on the officer's contact details. 

For any genera l information regarding safety and construction, the Compliance Section can be 
contacted on 6207 3022 or actplalru@act.gov.au. 

Regards 

Planning Delivery Division I Environment and Planning Directorate I ACT Government 

Dame Pattie Menzies House, Challis Street, Dickson I GPO Box 1908 Canberra ACT 2601 I www.actpla.act.gov.au 

From: 
Sent: Monday, 5 September 2016 2:35 PM 
To: 

Hi -

Email tra il as discussed . 

Thanks 

From: 

Date: Wednesday, 30 March 2016 at 8:55 PM 
To: "EPD, Customer Services" <EPDCustomerServices@act .gov.au> 
Subject: FW: Query regarding a development application 

Hi 

I haven't had a response to this email. Could someone please address the questions and 
issues I have raised? 

I 
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Regards 
 
Jen Walton 
 
From:  
Date: Wednesday, 16 March 2016 6:26 am 
To: "EPD, Customer Services" <EPDCustomerServices@act.gov.au> 
Subject: Re: Query regarding a development application  
 
Hi 
 
Can you please advise where we stand as neighbours when we believe the pool fence facing our block 
has not been built as per the plan? 
 
Noting we did not object to planning approval however, looking at the plan and documents attached to 
this email trail, approval was given for a 2.4 metre high brick fence and that is not what has been 
built.  The pool fence is metal and less than 2.4 metres high (much less at some points) or it would seem 
even in accordance with the specifications listed in the ACTPLA document at this 
link: http://www.planning.act.gov.au/ data/assets/pdf file/0018/16434/Swimming pools and spas.pd
f 
 
Considering the plans appear to have changed at some stage during construction and a certificate of 
occupancy has not been issued, do we have any appeal rights and if so what are they? 
 
Additionally the copy of the plan on this email trail says the development complies with the EPA Act 
when clearly it doesn’t, because the pool pump specifications (attached on the previous trail) show it 
runs over the allowable decibel limit.  The issue of the pump has been raised with the neighbours and the 
Minister, also registered as a complaint with the EPA and the pump has been turned down but still 
appears to run at higher than the allowable decibel limit even if for a much shorter time.  This is an 
ongoing issue with the EPA and we will at some stage ask them to come out and measure the pump noise 
in the many forms it runs. I’ve never understood why approval was given for the pool when clearly the 
pool pump on the plans did not meet the noise standards under the Environment Protection Act. 
 
Are you also able to advise why the planning approval for the pool was given under the single dwelling 
development code when a pool cannot reasonably be considered a dwelling?  Also, having done a word 
search within the single dwelling development code for all the obvious terms (pool, swimming pool, pool 
pump) it is difficult to understand the basis on which the approval was given when there does not appear 
to be any relevant references in the code on which the approval could be supplied.  We understand from 
the response from the Minister (attached) that because the approval was given under the single dwelling 
development code there was no requirement for the installation of the pool pump to be supported by a 
noise management plan, which now having search the code seems like a bizarre statement when the 
code does not even seem to cover pool pumps. 
 
We find ourselves, through no fault of our own, in an awful situation where we can see into the pool area 
from our side front window, when we believed the fence would be high enough that this would not be 
the case – as well as being affected by pool pump noise. 
 
Thanks 
Jen 
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From: "EPD, Customer Services" <EPDCustomerServices@act.gov.au> 
Date: Tuesday, 15 March 2016 9:23 am 
To:  
Subject: RE: Query regarding a development application  
Hi Jen, 
  
A Certificate of Occupancy has not been issued for the swimming pool as yet. 
  
Kind regards, 
  
  
Customer Services | Access Canberra 
Environment, Planning and Land 
Phone : 62071923 
Email : epdcustomerservices@act.gov.au  
16 Challis Street, Dickson  
GPO Box 158 Canberra ACT 2601  
Access Canberra brings together customer and regulatory services  
  
From:   
Sent: Monday, 14 March 2016 5:43 PM 
To: EPD, Customer Services 
Subject: Re: Query regarding a development application  
  
Hi 
  
Can I please be advised as to whether the certificate of occupancy has been issued for this development application? 
  
Thanks 
Jen 
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From: csbinvestigations <csbinvestigations@act.gov.au> 
Date: Thursday, 16 February 2017 at 2:32 PM 

 
Good afternoon Jen 
  
In relation to the usage of the swimming pool, at the time of my inspection I could not find evidence 
of the swimming pool being used. Nonetheless, the lessees are aware that the swimming pool 
cannot be used until such a time that a Certificate of Occupancy or Use (COU) is issued. If you find 
that the swimming pool is being used, please provide evidence of such.  
  
Pool fencing 
In my email of 29 November 2016 I advised you that the pool fencing barrier (courtyard wall) was 
not yet complete. The fencing will be the height as specified in the approvals, and both the lessee 
and certifier are aware that this is a requirement before a COU can be issued. 
  
As also advised, the approvals provide a significant amount of time that the development must be 
completed within (before the approval expires). Access Canberra will allow the lessee with the time 
available and cannot force them to complete the development sooner than what is provided. 
Because there is time remaining for the Lessees to complete the project, Access Canberra will not be 
contacting them to ascertain when the works will be completed.  
  
Footings 
In relation to the encroachment of the footings onto your land, you may wish to consider seeking 
your own independent advice as to how best to resolve the matter.  You may also wish to contact 
the ACT Civil and Administrative Tribunal (ACAT) who may be able to assist you with this matter. 
  
The ACAT deals with a range of applications including contractual applications to resolve contractual 
disputes, debt applications to recover moneys owing, damage applications to recover damages 
caused by someone else’s actions, trespass and nuisance applications.  A ‘nuisance’ is an 
interference with your land, or the enjoyment of your land. ACAT also deals with common boundary 
disputes relating to payment for boundary fences, as well as encroachments such as this. ACAT can 
be contacted directly on telephone 6207 1740 or view their website at www.acat.act.gov.au. Access 
Canberra will not be party to any proceedings that may occur as a result of any action that you may 
take. 
  
Deck Construction 
In relation to the type of timber using in the deck surrounding the swimming pool, I can advise that 
all work will be done in accordance with relevant Australian Standards, Building Code of Australia 
(BCA) and local Authority regulations. 
  
At this time I can no longer assist with your concerns raised.  
  
Regards 
  

 

 | Inspector | Enforcement Unit 
   

Construction, Environment and Workplace Protection | Access Canberra  
GPO Box 158 Canberra ACT 2601 | www.act.gov.au/accesscbr  

I 
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Sent: Sunday, 5 February 2017 5:11 PM 

 
 

  
 

  
Just following up my email below.  Can you please provide a progress update on the investigation? 
  
Thanks 
Jen 
 
  

 
Date: Monday, 2 January 2017 at 8:04 PM 
To: csbinvestigations <csbinvestigations@act.gov.au> 

 

 
  
Thank you for your response.  Please note that I had also corresponded with  on 5 
September 2016. 
  
I note that the email says that there is a current DA and BA for the construction and appears to 
indicate that a COU is yet to be issued.  While I accept that it appears the construction is incomplete 
because of the lack of a COU, it is evident to me that it is considered complete by the owner because 
it has been in use since December 2015.  I imagine it would be illegal to be using the construction 
prior to the issuing of a COU and would also think that insurance would not provide coverage in such 
an instance.  Considering the construction has been in use for more than a year is there a reason you 
could not contact the owner to query the lack of a COU? 
  
Over the phone we talked about the height of the pool fence on the boundary (this issue was also 
raised in one of my written communications) and the fact that the fence footings have been place on 
our block, but I note that neither of these issues are addressed in the email below. 
  
Pool Fence height – boundary  
The pool fence height on the boundary does not meet the regulations in that it is not 1.8m 
high.  Given the recent Coroner’s findings regarding existing pool fences and the current ACT 
Government sponsored advertising campaign, I suggest that this issue is of great importance and 
should not be allowed to remain. The information regarding the fence height requirement is 
at:  https://www.accesscanberra.act.gov.au/app/answers/detail/a id/3668#!tabs-3 
  
Footings 
Our Architect has confirmed, using the check survey (attached) which was done at the base 
brickwork stage of our house build, that the footings for the pool fence protrude on to our block by 
13cm.  Can you please tell me what our recourse is to compel the neighbor to remove the footings? 
  
We have already contacted the neighbor and told them we are aware of the footings being placed 
on our block and that we would get a quote for them to be removed and we would expect them to 

-

-



Attachment B 

 3 

pay but if there is a more formal recourse through the investigation then I would like to know what 
that is before we proceed. 
  
Deck construction around the pool 
In the process of your investigation please also seek to confirm that the timber used in the 
construction of the deck surrounding the pool meets the required Australian Standard of AS3959 
and Bushfire Attack Level BAL – 12.5 killowatts/m2 as is required by the Territory Plan – Weston 
Precinct Map and Code. 
  
I formally request that you visit the site and undertake an inspection. 
  
Regards 
Jen 
  
  
From: csbinvestigations <csbinvestigations@act.gov.au> 
Date: Tuesday, 29 November 2016 at 4:33 PM 

  
Dear Ms Walton 

  
I refer to your email correspondence dated 16 March 2016, 30 March 2016 and 17 June 2016 
regarding the development application for the above block, and your subsequent complaint lodged 
23 October 2016 regarding the same block. I apologise for not responding sooner to your emails. 
  
I hope to answer the points raised in your correspondence to assist in understanding the planning 
process. 
  
Development not in Accordance with Approval 
You have raised in both your email and complaint that the courtyard wall has not been built in 
accordance with the plans, in particular, the height, the materials and location of the courtyard wall. 
I note that you provided the Development Application and an unapproved plan (associated with the 
above development) with your complaint.  
  
I can advise that there is a current Development Approval (DA) and Building Approval (BA) for the 
swimming pool and courtyard wall (swimming pool fence/barrier). Until such a time as the 
Certificate of Occupancy or Use (COU) is issued, it can be assumed that the development is not yet 
complete. At this stage it would be unreasonable to assume that the Lessee won’t complete the 
development in accordance with the approved plans. As the approvals provide a significant amount 
of time that the development must be completed within (before the approval expires), Access 
Canberra must provide the lessee with the time available and cannot force them to complete the 
development sooner than what is provided. 
  
In addition, the Planning and Development Act 2007 (the PDA) and the Building Act 2004 (the 
Building Act, the legislation of which a BA is issued) allows for the Lessee to amend their original 
application by lodging amendments for approval. Amendments can include a change of materials, 
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siting and heights of structures. The PDA states that although neighbours may have been notified 
with the original application, there are no requirements to notify neighbours about amendments.  
  
Further, the building certifier (the licensed person who issues the BA) conducts a number of 
inspections during construction. This is to ensure the work is carried out to the required standards 
and approvals before a COU can legally be issued.  
  
Appeal Rights 
In your email of 17 June 2016 you asked whether, considering that plans appear to have changed at 
some stage during construction and a certificate of occupancy has not been issued, whether you had 
appeal rights.  
  
The PDA states that there are no third party appeal rights for development on blocks that are of 
single dwelling use, such as this.  
  
Noise from Pool Pump 
I believe that you have been advised that if you are having problems regarding noise from the pool 
pump, the Environmental Protection Authority (EPA) can conduct an investigation. The EPA can be 
contacted by telephone 132281 or email environment.protection@act.gov.au  
  
Planning Approval under Single Dwelling Housing Development Code 
In your email you asked why planning approval for the pool was given under the single dwelling 
development code, when a pool cannot be considered a dwelling.  
  
The purpose, or the use, of the land (as specified in the Crown lease) dictates the type of 
development allowed on the land and which code (the development) is assessed under. Examples 
include residential, commercial, parks and recreation, industrial, and community facility.  
  
Where the use of the land is for residential purposes, the proposed development is subject to Codes 
relevant for the specific type of residential development, being either single dwelling or multi unit 
housing (including dual occupancy, medium density and high density housing complexes).  
  
Any proposed development on land with a use/purpose of single dwelling (such as yours and others 
in your street) is assessed under the Single Dwelling Housing Development Code because that is 
what the land use permits. Other structures on the land such as sheds, garages, pergolas, satellite 
dishes, carports or swimming pools are deemed suitable for residential purpose and are approved 
using the same Code.  
  
I will be in contact again at a later stage regarding the progress of the investigation. 
  
Regards 
  

 

 | Inspector  
 

Construction, Environment and Workplace Protection | Access Canberra | ACT Government 
Dame Pattie Menzies House, 16 Challis St., Dickson, ACT, 2602 | 
GPO Box 158 Canberra ACT 2601 | www.act.gov.au/accesscbr 
  
  
 

I 
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