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TERMS OF REFERENCE 

 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 
(a) consider whether any instrument of a legislative nature made under 

an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 
(e) report to the Assembly on these or any related matter and if the 

Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation. 
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bills—No comment 
 
The Committee has examined the following bills and offers no comment on them: 
 
APPROPRIATION (OFFICE OF THE LEGISLATIVE ASSEMBLY) BILL 2012-2013 
 
This is a Bill for an Act to appropriate money for expenditure in relation to the Office of the 
Legislative Assembly for the financial year beginning on 1 July 2012. 
 

APPROPRIATION BILL 2012-2013 
 
This is a Bill for an Act to appropriate money for the purposes of the Territory for the 
financial year beginning on 1 July 2012. 
 

ELECTORAL (LIMIT ON GIFTS) AMENDMENT BILL 2012 
 
This is a Bill for an Act to amend the Electoral Act 1992 in the light of amendments made by 
the Electoral Amendment Act 2012. 
 
PLANNING AND DEVELOPMENT (GREENHOUSE GAS REDUCTION TARGETS) 

AMENDMENT BILL 2012 
 
This is a Bill for an Act to amend the Planning and Development Act 2007 and the Planning 
and Development Regulation 2008 in relation to the relationship between planning decisions 
and the planning approvals process to achieve consistency with the legislated greenhouse gas 
reduction targets in the Climate Change and Greenhouse Gas Reduction Act 2010. 
 

WATER AND SEWERAGE REGULATION (WATER HEATERS) AMENDMENT 
BILL 2012 

 
This is a Bill for an Act to amend the Water and Sewerage Regulation 2001 to provide that 
only certain kinds of hot-water systems may be installed in new and existing homes and 
townhouses. 
 
 
Bills—Comment 
 
The Committee has examined the following bills and offers these comments on them: 
 

HEALTH (NATIONAL HEALTH FUNDING POOL AND ADMINISTRATION) 
BILL 2012 

 
This is a Bill for an Act to give effect to the funding arrangements set out in the National 
Health Reform Agreement (NHRA) as agreed to by the Council of Australian Governments 
(COAG) in August 2011. 
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Has there been a trespass on personal rights and liberties? 
Report under section 38 of the Human Rights Act 2004 
 
Natural justice and the suspending and ending of the appointment of the administrator of the 
national health funding pool 
 
By clause 9, the chair of the standing council of health must suspend the administrator if 
requested to do so by three members of the council who are Ministers of a State, or by a 
member who is a Minister of the Commonwealth. A relevant Minister must not make a 
request unless “satisfied” that the administrator: 
 

(a) is, because of any physical or mental incapacity or otherwise, unable to perform his 
or her functions satisfactorily; or 

(b) has failed to comply with his or her obligations or duties as administrator; or 

(c) has been accused or convicted of an offence that carries penalty of imprisonment; or 

(d) has or may become bankrupt (subclause 9(2)). 
 
There is no provision for giving to the administrator: 
 
• notice of a proposed suspension; 

• reasons for a proposed suspension; 

• an opportunity to state a case against a proposed suspension; or 

• any kind of review of the suspension. 
 
On its face, clause 9 fails to provide a sufficient measure of natural justice (or procedural 
fairness) to the administrator. 
 
In relation to the removal of the administrator (clause 10), there is similarly no measure of 
natural justice (or procedural fairness) to the administrator. 
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Minister respond. 
 
The presumption of innocence and the right to reputation where a suspension may be based 
merely on the fact that the administrator has been accused of an offence 
 
The Committee draws attention to paragraph 9(2)(c), which is based on an assumption that 
the mere accusation of an offence is sufficient reason to act seriously adversely to a person. 
 
The theory underlying paragraph 9(2)(c) may be (and it is hard to appreciate that there is 
another theory) that the fact of an accusation of an offence is, even (as it must be) considered 
as hearsay, some evidence pointing to the person having committed the offence. (That is, the 
statement that constitutes the accusation is to be taken as probative of the facts—the 
commission of an offence—asserted to exist by the accusation). In some circumstances an 
accusation may have value in this way, but this is extremely unlikely to be the case where the 
accusation is in the form of a formal charge. The remarks of Gaudron and Kirby JJ in 
Papakosmas v The Queen [1999] HCA 37 are apposite: 
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56. The nature and degree of the connection necessary before a statement is probative of 
the fact asserted in it will, of course, depend on the nature of that fact and, if it be 
different, the fact ultimately to be proved. Even so, the connection will ordinarily be 
found in the close contemporaneity of the statement with the fact in issue and the 
consideration that the statement is a statement of the kind that might ordinarily be 
expected from the maker if the fact were true. Similarly, a statement that is closely 
contemporaneous with the fact in issue and is contrary to what would ordinarily be 
expected if that fact were true rationally bears on the improbability of its having occurred. 

57. The question whether, in the particular circumstances, a statement that is not closely 
contemporaneous (for example, a subsequent statement to police) is probative of the facts 
asserted in it can logically only be answered in a case in which those circumstances arise. 
However, there must be some connecting circumstances because, otherwise, evidence that 
a particular statement was made is probative only of its making and its contents and such 
inferences as, in the circumstances, may be properly drawn. 

58. As a matter of logic, the statement is not, as such, proof of the facts asserted. People 
do make false statements of fact and false accusations. Nothing in the [Evidence Act 
1995] requires the admission of a statement unless, in the terms of s 55, it could rationally 
affect, directly or indirectly, the assessment of the probability of the facts asserted. There 
has to be more than the fact that the statement is made to produce the conclusion required 
by s 55 as the price of admissibility. Rationality connotes logical reasoning. 

 
It may be that drafters of paragraph 9(2)(c) intend that the word “accusation” be taken to have 
a much wider meaning than the laying of a formal charge. This is a matter for clarification. If 
this is intended, the Committee suggests that regard be paid to the reformulation of paragraph 
9(2)(c) so that it clearly identified what kinds of accusation will be sufficient for a request for 
the suspension of the administrator. 
 
A more fundamental concern with paragraph 9(2)(c) is that it derogates from the notion of 
presumption of innocence (as understood generally and not simply in terms of rights on a 
criminal trial), and is an arbitrary interference with an administrator’s right to reputation 
(HRA paragraph 12(a)). The Committee has addressed these issues in earlier reports; see in 
particular Scrutiny Report No 49, concerning the Crimes (Child Sex Offenders) Amendment 
Bill 2012, and the Minister’s response in Scrutiny Report No 52. In the latter, the Attorney-
General appears to have accepted the Committee’s point that understood as a matter to be 
addressed under the rubric “personal rights and liberties” employed in the Committee’s terms 
of reference, “the presumption of innocence may be said to encompass the case where the 
mere laying of a charge suggests that the accused has done something that warrants the 
charge being laid”. The Attorney then offered a justification for the provision that was the 
subject of the Committee’s concern. 
 
In addition, the Committee notes that a suspension, and in particular one based on paragraph 
9(2)(c), will have an adverse effect on the reputation of the administrator. 
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The Committee draws these matters to the attention of the Assembly and recommends 
that the Minister respond by (1) addressing the question whether any kind of accusation 
will be sufficient for a request for the suspension of the administrator, and the particular 
matter for clarification just identified, and (2) addressing the concern that paragraph 
9(2)(c) derogates from the presumption of innocence and arbitrarily restricts the right to 
reputation. 
 

PUBLIC INTEREST DISCLOSURE BILL 2012 
 
This is a Bill for an Act to facilitate public interest disclosures and protect people making 
those disclosures, and to repeal the Public Interest Disclosure Act 1994. 
 
A very basic sketch of the elements of the scheme 
 
Leaving aside several qualifications and elaborations, the major steps in the process are: 
 
• a person (being “any person”) (the “discloser”) makes a “public interest disclosure” (PID) 

(clause 14) to a “disclosure officer” (DO) (paragraph 15(1)(a)); 

• the DO gives a copy of the PID to the head of each public sector (PSH) entity to which the 
disclosure relates (and in every case, also to the commissioner for public administration); 

• unless the PSH refers the matter to another PSH (clause 19), and subject to making a 
judgement against the range of matters stated in clause 20 to decide not to investigate, and 
subject to referring the PID to the chief of police (clause 211), the PSH investigates the 
disclosure (clause 182); 

• subject to clause 26, the PSH keeps the discloser (clauses 23 and subclause 24(2)) and the 
commissioner (clause 25) informed about the decision made by the PSH and the progress 
of any investigation; and 

• (presumably after considering the result of an investigation), 
 

[if] a head of a public sector entity believes on reasonable grounds that disclosable 
conduct has occurred, is likely to have occurred or is likely to occur, the entity must take 
action necessary and reasonable to— 

(a) prevent the disclosable conduct continuing or occurring in the future; and 

(b) if the investigation of the public interest disclosure has been completed—discipline 
any person responsible for the disclosable conduct (subclause 24(1)). 

 

                                                 
1 Clause 21 may have a broad reach, in that it applies where the “investigating entity” is “satisfied on 
reasonable grounds that the disclosable conduct the subject of the disclosure involves, or could 
involve, an offence” (emphasis added). There are some uncertainties: (1) must the whole of the 
information be referred, or only those parts that relate to the possible offence?, and (2) what happens 
if the chief police officer considers that there is no possible offence? 
2 Subclause appears to be oddly worded. What should trigger the duty of the PSH to investigate is not 
the receipt of the PID by the DO, but the report by the DO (under clause 17) to the PSH of the DO 
having received the PID. 



5 
 

Scrutiny Report No. 54—6 August 2012 

Are the jurisdictional limits of the scheme—and, in particular, of the extent of what is a 
public interest disclosure—too uncertain? 
 
The Explanatory Statement states that “[t]he legislation places clear boundaries on its use to 
ensure that it is reserved for serious matters where internal resolution may be hampered by 
interests opposed to proper investigation of the matter”. One matter that should be clear to 
officers within the agencies of government (and to Ministers) is whether or not information 
that comes to their notice constitutes (or not) a PID. There are however some aspects of the 
definitional or jurisdictional clauses that might make it very difficult for an officer or 
Minister to be even reasonably sure about this matter. 
 
By subclause 15(1), a PID may be made to a DO, to a Minister, or, where the discloser “is a 
public official for a public sector entity” (as will often be the case), to certain other persons, 
including “a person who, directly or indirectly, supervises or manages the discloser” 
(paragraph 15(1)(c)(i)). The Minister, or a person within the other person’s range, must give a 
copy of the PID to a disclosure officer (subclause 15(2)). The particularly difficult issue here 
will be whether the person to whom a PID is made, (assuming that to be clear), is “directly or 
indirectly” a supervisor or manager of the discloser. 
 
It may also be very difficult to judge whether a PID has been made, Subclause 16(1) 
provides: 
 

(1) A public interest disclosure may be made— 

 (a) orally or in writing; and 

 (b) anonymously; and 

 (c) without the discloser asserting that the disclosure is made under this Act. 
 
The greatest difficulty may lie in paragraph (c). The person to whom the statement (which 
may be oral) is made will need to assess whether it should be characterised as “disclosable 
conduct” according to the multi-faceted and complex definition of this term in clause 8. To 
understand the reach of this definition, it is also necessary to understand the concepts of 
“disciplinary action” and “maladministration”, which are defined in ways more narrowly than 
would be generally understood. 
 
Two examples will illustrate the problem: 
 
(1) At a public event, a person unknown to a Minister (and who does not self-identify) 

speaks to the Minister and states their belief that there have been a number of 
significant irregularities in the ordering of office supplies in a business unit in a 
department within the Minister’s portfolio. The person does not ask or infer that the 
irregularities should be investigated. 

 
If the statement to the Minister is a PID (and Example 1 to subclause 16(1) suggest that it is), 
then the Minister must make a written record of the disclosure (subclause 16), and give a 
copy to a DO. 
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In these circumstances, it will often be difficult for the Minister to be sure that a PID was 
made, or if what he or she writes is an accurate reflection of what was said. 
 
(2) See Example 1 to subclause 16(1). Where during a coffee break an agency officer 

speaks to another about irregularities, it may be difficult for the latter to be sure whether 
he or she is “indirectly” a manager of the first mentioned. Another uncertainty here is 
whether the written record must be shown to the (in this case known) discloser to check 
whether it is an accurate reflection of what the discloser said. (Assuming a check is 
made, another issue is whether at this point the discloser can withdraw the disclosure. 
There is nothing in the scheme that suggests that it might, and the policy of the scheme 
might suggest that it cannot.) 

 
These points of uncertainty about when a PID is made are significant. It may be readily 
understood—lest he or she be accused of having ‘covered up’ that matter—that a person such 
as the Minister in (1), or the possible manager in (2), would err on the side of taking a wide 
view and passing the matter on to a DO. In turn, the DO might not be keen to raise at this 
point the question whether the original statement was not a PID, but rather will report the 
disclosure to a PSH. The matter having gone this far, a PSH might be reluctant to raise this 
point. 
 
These are not the only points of uncertainty about whether a disclosure of information by a 
person amounts to a PID. The distinction drawn in subclause 7(1) between “subjective and 
objective tests for a PID” (Explanatory Statement page 7) will be difficult to apply. 
 
The Committee’s general point is that “the jurisdictional limits central to [the] effective 
operation” of the Bill (Explanatory Statement page 6) are not very clear. The result might be 
that there will more PIDs processed through the scheme that may at present be anticipated. In 
turn, this could render the scheme far less effective than it might otherwise be, to the 
detriment to the objects it seeks to achieve. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Chief Minister respond. 
 
Disclosure to a “third party” 
 
Clause 27 states circumstances where the discloser may make a disclosure of information 
about the disclosable conduct to a member of the Legislative Assembly or to a journalist 
clause 27(3). These include a refusal or failure to investigate, and also where: 
 

(i) the disclosure has been investigated;[and] 

(ii) there is clear evidence that 1 or more instances of disclosable conduct mentioned in 
the disclosure has occurred, or was likely to have occurred; [and] 

(iii) the discloser has been told by the investigating entity that no action will be taken in 
relation to the disclosable conduct (paragraph 27(1)(d)). 
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It is intended that the discloser would have the benefit of the immunities from legal action 
based on breach of confidence law, defamation and the like stated in clauses 35 and 36 
(Explanatory Statement page 13). (These immunities do not extend to the MLA or to the 
journalist.) It is perhaps not entirely clear that this object has been achieved, at least so far as 
concerns the immunities stated in clause 35. These immunities apply only in relation to “the 
making of the public interest disclosure”. Clause 27 applies where a PID has been made, but 
subclause 27(3) authorises only “a disclosure of information about the disclosable conduct” 
to an MLA or journalist. On the face of it, clause 35 does not apply to this situation. 
 
Even if clause 35 applies to a report by the discloser to an MLA or to a journalist, there is built 
into paragraph 27(1)(d) a disincentive to make a report. There cannot be a valid report unless it 
is the case (measured objectively and not by reference to any belief, reasonable or not, held by 
the discloser) that “there is clear evidence that 1 or more instances of disclosable conduct 
mentioned in the disclosure has occurred, or was likely to have occurred”. There are a number 
of uncertainties here: 
 
• what body may be called upon to make this judgement? Is it a court called upon to decide 

if the report is actionable in some way? It is difficult to see how any other process could 
be invoked; 

• what is intended by drawing a distinction between “evidence” of the conduct and “clear 
evidence” of it? And what should be “clear”? Is it merely the “evidence”, or the finding 
of the ultimate facts the evidence is said to support? 

 
The result of these uncertainties might be that disclosers will be reluctant to use this facility 
for third party disclosure. In turn, this could render the scheme far less effective than it might 
otherwise be, to the detriment to the objects it seeks to achieve. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Chief Minister respond. 
 
The roles of the commissioner for public administration and of the ombudsman 
 
The role of the commissioner is well-defined and calls for little comment. Apart from a 
general oversight role, the commissioner is in effect an avenue for appeal from decisions by 
the PSH made under subclause 24(1) (see subclause 29(1)). One point of uncertainty is 
whether the commissioner has any discretion to reject an application for review. The use of 
the word “may” in the opening line of subclause 29(1) may not settle this issue. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Chief Minister respond. 
 
The ombudsman is a DO and has all the obligations attached to that position where called upon 
to act as a DO. Clause 34 confers on this office a power to intervene in decision-making. 

 
(1) A person may complain to the ombudsman about an action taken by a public sector 

entity in exercising a function under this Act. 

… 
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(3) If a complaint is made to the ombudsman, the ombudsman may exercise any 
function of the commissioner under this Act in relation to the public interest 
disclosure that is related to the complaint. 

 
Subclause 34(3) appears to embrace the commissioner’s review function in subclause 29(1). 
Thus, the Ombudsman may be a further tier of appeal. The Explanatory Statement notes that 
“the powers given to the ombudsman are broad and allows him or her to stand in the shoes of 
the Commissioner in some circumstances”. 
 
The Committee recommends that the Chief Minister clarify just what powers of the 
commissioner may be exercised by the ombudsman. 
 
The Committee also questions whether it is desirable to vest in the ombudsman any kind of 
power of administrative decision-making. The ombudsman is a very significant avenue for 
persons seeking redress for the vast majority of administrative decisions made by officers and 
agencies of government. Given the cost of judicial review, and even of a body such as the 
ACAT, complaint to the ombudsman is very often the only practicable avenue for redress. To 
function in a cost-effective and expeditious way, the ombudsman depends upon cooperation 
from the agencies of government and working in a non-adversarial atmosphere without the 
need for trials of any sort. It has been argued that the maintenance of this atmosphere is 
fostered by the fact that the ombudsman cannot stand in the shoes of decision-makers, but 
may seek only to persuade by recommending that the administrative action be changed in 
some way. If the ombudsman can as a matter of law change an agency decision, the agency 
may well see itself as an adversary against the complainant and feel obliged to defend its 
decision. It may take the attitude it need not offer any compromise, or voluntarily proffer 
information, but rather that it is a matter for the complainant to make out their case to the 
ombudsman.  
 
If this perspective is correct (and it is generally accepted that it is), then there is a danger in 
vesting decision-making power in the ombudsman even in a very particular field. The danger 
is that an agency that considers that the ombudsman has acted incorrectly in reversing an 
agency decision in this particular field will begin to be wary of cooperating with the 
ombudsman in regard to other matters. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Chief Minister respond. 
 
The immunity provisions 
 
In very general terms, the Explanatory Statement explains that clause 35: 
 

makes clear that the usual secrecy, confidentiality or other ethical, professional and legal 
requirements do not apply once an assessment is made that a person has brought forward 
a genuine PID. This includes a waiver from all civil and criminal liability that the person 
would otherwise incur because of making the PID. 

 
No justification is offered for removing these common law protections of interests in privacy 
(which are recognised in section 12 of the Human Rights Act). There is some justification so 
far as concerns clause 36. 
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Clause 36   Protection from defamation action 
 
Under the Human Rights Act 2004, a person has the right to privacy and reputation but 
also the right to impart information. In the case of public interest disclosures, these 
competing rights must be balanced in a way that best preserves the public interest. 
 
Some disclosures are by their very nature likely to bring the reputation of others into 
question. This clause clarifies that where a disclosure is damaging to a person’s reputation 
and that person sues the discloser for defamation, so long as the statements made by the 
discloser qualify as a PID, then the discloser is permitted to use the defence of absolute 
privilege against the defamation action. 
 
Providing an absolute privilege is considered appropriate for PIDs because if they are a 
legitimate truth finding exercise that seeks to right wrongs then they should be treated the 
same as other areas of public life pursuing similar ends such as official inquiries and court 
proceedings. 

 
The Explanatory Statement then explains clause 37: 
 

This clause limits protection to those who have made a genuine PID. That is, if a person 
has knowingly provided false information or is vexatious, a court can find that the 
discloser is not permitted to rely on the protections available under the Bill. 

 
The Committee offers two comments. 
 
Firstly, the impact on a person’s privacy and reputation as a consequence of a PID that 
implicates them may be so severe that a full justification is required, in terms of HRA section 
28. The Explanatory Statement falls far short in this respect. 
 
Secondly, it is not accurate to say that where a complaint is vexatious, a court may order that 
a discloser is not permitted to rely on the protections available. Clause 37 is crucially 
different. Where  
 

a court is satisfied that— 

(a) the discloser has given information to a person investigating the disclosure that the 
discloser knows is false or misleading; or 

(b) the disclosure is vexatious (subclause 37(1)), 
 
the result is that “[t]he discloser forfeits the protections under this Act in relation to the public 
interest disclosure” (subclause 37(2)). It is only where paragraph 37(1)(a) operates to trigger 
clause 37(2) that the court may order that this clause does not apply. 
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It may seem odd that a court cannot order that clause 37(2) not apply to remove the 
immunities where the discloser has made a disclosure that is vexatious. This seems to be 
much less serious conduct than that described in paragraph 37(1)(a), yet will necessarily lead 
to the removal of the immunities. Moreover, whether the disclosure is vexatious appears to 
require only an objective assessment, so that the discloser’s intentions are irrelevant. This 
result may well cause a discloser from refraining from making a PID. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Chief Minister respond. 
 

RETIREMENT VILLAGES BILL 2012 
 
This is a Bill for an Act to regulate existing, proposed and future retirement villages in the 
Territory, in particular with respect to the making and altering residence contracts; the release 
of information to prospective residents through the general inquiry document and the public 
information document; the management of the financial affairs of retirement villages; the 
protection of the rights of retirement village residents; the participation of residents in the 
operation of the village; and the process for the resolution of disputes between retirement 
village operators and retirement village residents by means of appeal to ACAT. 
 
The enforcement of the scheme for regulation of retirement villages 
 
This Bill of over 500 clauses largely comprises rules and principles relating to all aspects of 
the operation of retirement villages. The Committee’s comments are in the first place directed 
to the two means provided for the enforcement of these rules and principles, being (1) by a 
person—usually a retirement village operator or resident—seeking review by ACAT, and (2) 
by the creation of a large number of offences—usually ones of strict liability—which will of 
course require the involvement of the courts. 
 
The role of ACAT 
 
The Committee accepts that it is appropriate that there be regulation of the operation of 
retirement villages. Residents will often be the elderly and/or disabled whose quality of life 
will turn on the quality of the services of a retirement village. The common law and HRA 
rights (such as privacy, property and personal security) of the residents are centrally involved 
in how a retirement village is managed. It is a matter of policy whether enforcement of 
statutory standards of good management be left to self-regulation or provision made for an 
external check through some agency of government. This Bill adopts the latter approach. The 
Committee nevertheless considers that it is legitimate to raise for the consideration of the 
Assembly the general issue of whether the nature of the external check will be such as to 
ensure that non-government operators will establish a retirement village or remain in the 
industry, and/or to provide an effective means of regulation in the interests of the residents. 
 
In effect, the ACAT would be the agency of government entrusted with the function of 
regulating the conduct of retirement villages, and to this end would be invested with a large 
and wide range of powers to make orders in relation to this conduct. The general nature of 
these orders may be gathered from clause 181: 
 

(1) The ACAT may, on application by a resident or the operator of a retirement village, 
make 1 or more of the following orders: 
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 (a) an order directing the resident or operator to comply with a requirement of this 
Act; 

 (b) an order that amends or sets aside a provision of a village contract that 
conflicts with this Act; 

 (c) an order that— 

  (i) restrains any action in breach of a village contract or village rule; or 

  (ii) requires the performance of a village contract or village rule; 

 (d) an order directing the resident or operator to perform the work, or take the 
steps, stated in the order to remedy a breach of a village contract or village 
rule; 

 (e) an order for the payment of an amount of money; 

 (f) an order for compensation; 

 (g) an order that requires payment to the ACAT of all or part of any recurrent 
charges payable by a resident to the operator until the whole or part of a 
village contract has been performed or an application for compensation has 
been decided; 

 (h) an order that requires payment (out of recurrent charges paid to the ACAT) 
towards the cost of remedying a breach of a contract or towards the cost of 
compensation; 

… . 
 
Very generally, these orders will relate to (1) disputes about day-to-day decision-making in 
relation to a retirement village, and (2) disputes about the general management and forward 
planning of a retirement village. 
 
Illustrative of disputes about day-to-day decision-making are: 
 
• subclause 27(2)—“an order directing the operator to give the prospective resident a copy 

of the general inquiry document or disclosure statement”; 

• clause 36—“an order directing the operator of the retirement village to repay the [waiting 
list] fee”; 

• subclause 90(1)—an order directing the operator “to ensure that the village generally is 
reasonably secure” (and in this context, any order mentioned in clause 181); and 

• paragraph 102(1)(a)—at any “reasonable time, give a resident of the village access to any 
information about the resident that is held by the operator”. 

 
These are only a few of the day-to-day management powers that ACAT may be called upon 
to exercise. In addition, there is an extensive power in clause 99: 
 

(1) The operator of a retirement village must respect the rights of residents of the 
village. 

(2) Without limiting subsection (1), the operator— 
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 (a) must not interfere, or cause or allow any interference, with the reasonable 
peace, comfort or privacy of a resident; and 

 (b) must take all reasonable steps to ensure that all residents meet their obligations 
under their village contracts, the village rules and this Act, so that a 
resident does not unreasonably interfere with the peace, comfort and 
quiet enjoyment of fellow residents; and 

 (c) must not interfere with the right of a resident to autonomy over the resident’s 
possessions and personal, financial and other matters; and 

 (d) must not inhibit any resident from exercising self-reliance in matters relating 
to the resident’s personal, domestic and financial affairs; and 

 (e) must use the operator’s best endeavours to ensure that each resident lives in an 
environment free from harassment and intimidation. 

(3) A resident who is reasonably believes that the operator of the village has 
contravened this section in relation to the resident may apply to the ACAT for an 
order for either or both of the following: 

 (a) an order directing the operator to pay compensation to the resident; 

 (b) an order directing the operator to comply with this section. 

(4) On application, the ACAT may make— 

 (a) the order sought; or 

 (b) any other order mentioned in subsection (3). 
 
Illustrative disputes about the general management and forward planning of a retirement 
village are: 
 
(1) powers to make orders relating to financial management, such as setting fees and 

preparing budgets, illustrative of which are: 

• clause 85—whether there should be an amendment to the approved annual budget; 

• clause 140—orders for capital maintenance and replacement; 

• clause 144—the distribution to the residents of that part of the capital works fund 
not required to fund capital maintenance; 

• clause 154—the amendment (or not) of recurrent charges paid under a village 
contract for residential purposes; 

• paragraph 163(2)(e)—the “no spending, or reduced or increased spending, on a 
particular item in the proposed annual budget”; 

• paragraph 163(2)(f)—an “order that there is to be spending of a stated amount on an 
item that does not appear in the proposed annual budget”; and 

• clause 173—the distribution of a surplus in the annual accounts of a retirement 
village; and 

(2) powers in relation to the village rules, illustrative of which are: 

• clause 84—determining whether to uphold an operator’s objection to a proposed 
amendment to the rules; and 
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• clause 86—determining whether a rule is “legally valid”, or is “unjust, 
unconscionable, harsh or oppressive”, and setting aside, modifying or upholding the 
relevant rule; and 

(3) powers alter or rescind contracts between the operator and residents, illustrative of 
which are: 

• clause 54—power to rescind any village contract on defined grounds; 

• clause 56—where a resident gives notice to rescind a service contract, an order 
“setting out the terms of the new contract”; 

• subclause 122(3)—create a contract between a relative of a deceased resident 
relating to the conditions under which the relative may live in the premises; 

• clause 185—ending a residence contract on the basis that the premises are 
uninhabitable; 

• clause 187—ending a residence contract on the basis of the medical condition of the 
resident; 

• clause 190—ending a residence contract on the grounds of upgrade or change of 
use; and  

• clause 177—jurisdiction to make an order in relation to a village contract to which 
the resident is a party that the resident considers to be harsh, oppressive, 
unconscionable or unjust. 

 
It is predominantly the case that these powers are expressed in language which provides little 
or no guidance to the ACAT as to the matters that are relevant or irrelevant to the exercise of 
a discretion or the making of a discretionary judgement. Often the power is conferred without 
any guidance at all (such as in subclauses 57(8), 84(3) and 85(5), and clause 86). At times the 
ACAT is empowered to make the order it considers “appropriate” (such as subclauses 36(2), 
56(4) and paragraph 173(4)(b)), but this criterion for judgment adds little if anything to the 
unconfined category. Powers to order compensation without any guidance will leave the 
question of the standard for measurement at large (such as clause 54(4)).  
 
Without guidance, ACAT will need to determine the parameters according to which these 
powers will be exercised. Of course, the particular tribunals will be guided by their 
understanding of the objects and purposes of the Act and how these assist (if at all) to set 
these parameters. This task cannot be sensibly performed without a sound understanding of 
both the conditions under which a retirement village may operate at a profit level sufficient to 
encourage operators to enter and remain in the industry, and the needs of the residents of the 
retirement villages. 
 
ACAT members are not however appointed with the performance of this task in mind. The 
senior members at least are usually lawyers appointed with sufficient expertise to exercise the 
civil dispute jurisdiction of ACAT and to act as administrative decision-makers on a review 
of a decision made under statute by an administrator, but are unlikely to have much insight 
into how to run a retirement village. 
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The second problem is that ACAT review and decision-making is often expensive, both for 
parties to a matter and to the public purse. The proceedings may be quite complex and 
lengthy. There is a danger that the efficient and necessary day-to-day affairs of a retirement 
village could become bogged down by unresolved disputes that become bound up in ACAT.  
 
The Retirement Villages Bill 2011 proposed that jurisdiction be conferred on the ACAT but 
only in relation to disputes about, relating to, or arising from the residence contract between a 
resident and an operator. Other kinds of disputes – such as those relating to the management 
of the village – would, under the Retirement Villages Industry Code of Practice (the Code) be 
processed through dispute resolution committees within the villages. In addition, “systemic” 
issues would be discussed and resolved through the processes of a Code Administration 
Committee. 
 
The Explanatory Statement to this Bill refers to the scheme under the Code, and notes only 
that the Bill “allows access to the ACAT by residents and operators for the resolution of 
disputes that may not be resolved through internal dispute resolution procedures”. As 
explained in detail above, this would involve ACAT in day-to-day and planning decisions. 
 
The Explanatory Statement does not explain why this change is proposed. 
 
An alternative to the code dispute resolution committee scheme would be the creation of a 
tribunal devoted to resolution of retirement village disputes and comprised of persons with 
expertise or experience in relevant fields, such as retirement village management and the 
needs of the likely residents. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Member respond. 
 
There are some particular issues arising from clause 177. As noted, it confers on the ACAT 
jurisdiction to make orders in relation to contracts that are found to be harsh, etc. Paragraph 
177(2)(b) also appears to vest the ACAT with the same jurisdiction as the Supreme Court in 
relation to any kind of dispute concerning a contract between a resident and an operator. 
Then, by clause 180, it is provided that “[t]he ACAT is not, in exercising the jurisdiction 
conferred on it by this Act, limited in the amount of money that it may order to be paid”. 
 
There is a question whether a body such as the ACAT, which normally exercises jurisdiction 
in relating only to minor civil matters, should be vested with such extensive jurisdiction. It is 
usual practice to demarcate the lines of division between the levels of a judicial hierarchy in 
relation to civil matters according to the amounts of money involved. Clause 180 removes the 
demarcation lines and equates the ACAT – which is in effect lower in the hierarchy to both 
the Supreme Court and the Magistrates Court – to the Supreme Court level. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Member explain the point of paragraph 177(2)(b) and clause 180, addressing the issues 
just raised. 
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Regulation through prosecution 
 
The Bill proposes the creation of a very large number of criminal offences covering a wide 
range of conduct that will be involved in the management of a retirement village.  
 
The Committee raise three issues for consideration by the Assembly. 
 
The first is whether it is appropriate to regulate in this manner, at least in respect of activities 
by an operator that involve day-to-day decision-making. In such cases, there is a prospect of 
frequent complaint to the prosecuting authorities. Clause 93 illustrates this problem. 
 

93 Failure to provide emergency and home care service vehicles access to 
retirement village 

 (1) The operator of a retirement village commits an offence if the operator fails to 
take all reasonable steps to ensure that— 

 (a) emergency and home care service personnel have unimpeded vehicular 
access to the residential premises in the village at all times; and 

 (b) the residents of the village, and local emergency and home care service 
agencies, are consulted and kept informed about any arrangements made 
to secure the access. 

 Examples 
 1 information about access arrangements available at meetings of residents 

 2 signs indicating areas to be kept clear 
 
The vagueness of the wording of this clause might add to the prospect that the prosecuting 
authorities would be called upon frequently. 
 
In practice, it is likely that prosecution will be considered by the relevant authorities on 
complaint by a resident (or relative or friend thereof), and, if prosecution is undertaken, the 
Magistrates Court will be the forum. This process will consume public resources. It might 
also create an atmosphere of distrust and anger with a retirement village. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Member address the issue of whether prosecution is a practicable means for enforcing the 
obligations of an operator stated in clause 93. 
 
The second matter is that nearly all of these offences are ones of strict liability. At no point 
does the Explanatory Statement acknowledge this to be the case.  
 
The Committee recommends that the Member identify the strict liability offences, provide a 
justification for the derogation from subsection 22(1) (presumption of innocence) involved 
in the creation of such an offence, and note the defences available under the Criminal 
Code 2002 in relation to the offences. 
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The third matter is the vagueness in the language of some of the offences. (How vagueness 
raises a rights issue is discussed in Scrutiny Report No 46, concerning the Retirement 
Villages Bill 2011, at 12-13). In the Bill, this issue arises in respect of the following offence 
provisions: 
 
• paragraph 68(b) (and paragraph 70(1)(ii))—how would an operator understand what an 

expression of interest includes?; 

• paragraph 71(1)(a)—how would an operator understand when some detail in a public 
information document becomes “materially inaccurate”?; and 

• paragraph 100(4)(a)—how would an operator understand whether he or she or it has 
“considered a resident’s rights to live in the retirement village”? 

 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Member respond. 
 
Clause 190—does it permit a form of civil conscription? 
 
A right not specifically addressed in the HRA, but arguably accepted at common law, is that a 
person should not be required (or “conscripted”) to perform a particular form of employment 
or business.3 
 
This right may be engaged by reason of the fact that the ACAT can refuse to permit the 
cancellation, at the request of the operator, of a scheme for a retirement village (subclause 
190(2)). The effect of a refusal would be to compel the operator to continue to work, to 
employ others, and to expend money to operate the village. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Member respond. 
 
The right to property and the power of the ACAT to alter or rescind contracts 
 
The Committee advanced a framework for the consideration of a right to property in Scrutiny 
Report No 51, (concerning the Animal Welfare Legislation (Factory Farming) Amendment 
Bill 2012). In terms of the presumption of liberty applied in the interpretation of statutes, it 
noted that it encompassed the liberty of every citizen “to carry on [her or] his business in [her 
or] his own way within the law”.4 
 
The ACAT would be vested with extensive power to vary, extinguish and in effect to re-write 
contracts between an operator of a residential village and the residents thereof; see for 
example, subclause 54(2) (rescission), subclause 56(3) writing a new contract); subclause 
121(2) (direction to enter a contract); subclause 177(1) (power of the ACAT to make an order 
in relation to a contract it finds “harsh, oppressive, unconscionable or unjust”); clause 185 
(ending a residence contract); clause 187 (ending a contract on medical grounds); and clause 
187 (ending a contract on upgrade or change of use grounds). 
 

                                                 
3 It might be noted that section 51(xxiiiA) of the Commonwealth Constitution prohibits civil conscription 
in relation to medical and dental services.   
4 See reference in Scrutiny Report No 51, at 4-5. 
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Given the effect on the property rights of the operator, and in some cases of a resident, there 
should be justification of these provisions. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Member respond. 
 
A misleading provision 
 
The Committee has often expressed concern with clauses that purport to provide that clauses 
of the Bill will operate (when enacted) despite any contrary provision in territory law. Such 
clauses are misleading for the reason that (unless enacted according to the procedure stated in 
the self-government Act) a statutory provision cannot limit the power of a later Assembly to 
make law. To date, the issue has arisen in respect of clauses that purport to entrench 
regulations that carry into effect transitional provisions of a Bill. 
 
Clause 53 of this Bill states rules regarding a cooling-off period in relation to a contract for 
residential purposes and is thus a matter of considerable significance. Subclause 53(6) states 
that the other subclauses “[have] effect despite any other territory law”. 
 
This simply cannot be the case, and a potential resident (or their advisers) would be misled 
were they to rely on subclause 53(6). The alternative (illustrated by subclause 57(11)) is to 
identify specifically another statutory provision that will be subordinate to subclause 53(6). 
 
The Committee draws this matter to the attention of the Assembly and recommends that 
subclause 53(6) be omitted or redrawn. 
 
 
Proposed Government amendment—Human Rights Amendment Bill 2012 
 
The Committee has examined an amendment to clause 6 of the Human Rights Amendment 
Bill 2012 and has no comment to make in relation to it. 
 
Proposed Government amendments—Crimes Legislation Amendment Bill 2012 
 
The Committee has examined amendments to clauses 5 and 7 of the Crimes Legislation 
Amendment Bill 2012 and has no comment to make in relation to them. 
 
 
SUBORDINATE LEGISLATION 
 
Disallowable Instruments—No comment 
 
The Committee has examined the following disallowable instruments and offers no comment 
on them: 
 
Disallowable Instrument DI2012-46 being the Road Transport (General) Application of 
Road Transport Legislation Declaration 2012 (No. 2) made under section 12 of the Road 
Transport (General) Act disapplies the road transport legislation to a road or road 
related area where a special stage of the Brindabella Motor Sports Club Test Day is 
being conducted.  
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Disallowable Instrument DI2012-49 being the Attorney General (Fees) Amendment 
Determination 2012 (No. 2) made under section 119 of the Unit Titles (Management) Act 
2011 determines the fees payable for a request to inspect owners' corporation records 
where a unit title certificate has, or has not, been requested.  
Disallowable Instrument DI2012-64 being the Civil Law (Wrongs) Professional 
Standards Council Appointment 2012 (No. 1) made under Schedule 4, section 4.38 of 
the Civil Law (Wrongs) Act 2002 appoints a specified person as a member of the 
Professional Standards Council.  
Disallowable Instrument DI2012-65 being the Civil Law (Wrongs) Professional 
Standards Council Appointment 2012 (No. 2) made under Schedule 4, section 4.38 of 
the Civil Law (Wrongs) Act 2002 appoints a specified person as a member of the 
Professional Standards Council.  
Disallowable Instrument DI2012-66 being the Civil Law (Wrongs) Professional 
Standards Council Appointment 2012 (No. 3) made under Schedule 4, section 4.38 of 
the Civil Law (Wrongs) Act 2002 appoints a specified person as a member of the 
Professional Standards Council.  
Disallowable Instrument DI2012-67 being the Civil Law (Wrongs) Professional 
Standards Council Appointment 2012 (No. 4) made under Schedule 4, sections 4.38 and 
4.39 of the Civil Law (Wrongs) Act 2002 appoints a specified person as a member and 
chairperson of the Professional Standards Council.  
Disallowable Instrument DI2012-69 being the Waste Minimisation (Landfill Fees) 
Determination 2012 (No 1) made under section 45 of the Waste Minimisation Act 2001 
revokes DI2011-122 and determines the fees payable for the purposes of the Act.  
Disallowable Instrument DI2012-71 being the Nature Conservation (Flora and Fauna 
Committee) Appointment 2012 (No. 2) made under section 18 of the Nature Conservation 
Act 1980 revokes DI2009-192 and appoints specified persons as chairperson and deputy 
chairperson of the Flora and Fauna Committee.  
Disallowable Instrument DI2012-73 being the Education (Non-Government Schools 
Education Council) Appointment 2012 (No. 1) made under section 109 of the Education 
Act 2004 appoints a specified person as an education member of the Non-government 
Schools Education Council, representing the Association of Parents and Friends of ACT 
Schools Inc.  
Disallowable Instrument DI2012-74 being the Animal Welfare Advisory Committee 
Appointment 2012 (No. 1) made under section 109 of the Animal Welfare Act 1992 
appoints specified persons to the Animal Welfare Advisory Committee.  
Disallowable Instrument DI2012-91 being the Energy Efficiency (Cost of Living) 
Improvement (Emissions Factor) Determination 2012 (No. 1) made under section 9 of 
the Energy Efficiency (Cost of Living) Improvement Act 2012 determines the emissions 
factors for specified compliance periods.  
Disallowable Instrument DI2012-92 being the Energy Efficiency (Cost of Living) 
Improvement (Energy Savings Contribution) Determination 2012 (No. 1) made under 
section 11 of the Energy Efficiency (Cost of Living) Improvement Act 2012 determines the 
energy savings contribution.  
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Disallowable Instrument DI2012-93 being the Energy Efficiency (Cost of Living) 
Improvement (Energy Savings Target) Determination 2012 (No. 1) made under section 
7 of the Energy Efficiency (Cost of Living) Improvement Act 2012 determines the energy 
savings targets for specified compliance periods.  
Disallowable Instrument DI2012-94 being the Energy Efficiency (Cost of Living) 
Improvement (Priority Household Target) Determination 2012 (No. 1) made under 
section 8 of the Energy Efficiency (Cost of Living) Improvement Act 2012 determines the 
priority household target for the compliance period 1 January to 31 December 2013.  
 
Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers these 
comments on them: 
 
Minor drafting issue 

Disallowable Instrument DI2012-68 being the Blood Donation (Transmittable Diseases) 
Blood Donor Form 2012 (No. 1) made under subsection 10(1) of the Blood Donation 
(Transmittable Diseases) Act 1985 revokes DI2010-87 and approves the blood donor 
declaration form.  

This instrument approves a form, under subsection 10(1) of the Blood Donation 
(Transmittable Diseases) Act 1985.  Section 10 of that Act provides: 

10  Approved forms 
 (1) The Minister may, in writing, approve forms for this Act. 

 (2) If the Minister approves a form for a particular purpose, the approved form 
must be used for that purpose. 

  Note For other provisions about forms, see the Legislation Act, s 255. 
 (3) An approved form for a declaration under section 5 (a) is a disallowable 

instrument. 
  Note A disallowable instrument must be notified, and presented to the Legislative 

Assembly, under the Legislation Act 2001. 

 (4) Any other approved form is a notifiable instrument. 
  Note A notifiable instrument must be notified under the Legislation Act 2001. 

The Committee notes that the formal part of the instrument states: 

Disallowable instrument DI2012–68 

Approved form AF2012–113 

made under the 

Blood Donation (Transmittable Diseases) Act 1985, s 10(3) (Approved Forms) 

The Committee notes that, in fact, the instrument is made under subsection 10(1).  Subsection 
10(3) is simply the provision that makes the instrument disallowable. 

This comment does not require a response from the Minister. 
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Appointment of public servants not by disallowable instrument 

Disallowable Instrument DI2012-70 being the Nature Conservation (Flora and Fauna 
Committee) Appointment 2012 (No. 1) made under section 17 of the Nature Conservation 
Act 1980 revokes DI2009-193 and DI2010-21 and appoints specified persons as members 
of the Flora and Fauna Committee.  

This instrument appoints 7 specified persons as members of the Flora and Fauna Committee.  
The appointment is made under section 17 of the Nature Conservation Act 1980, which 
provides (in part): 

17  Membership 

 (1) The committee consists of 7 members appointed by the Minister, at least 2 of 
whom must not be public servants. 

  Note 1 For the making of appointments (including acting appointments), see the Legislation 
Act, pt 19.3. 

  Note 2 In particular, a person may be appointed for a particular provision of a law (see 
Legislation Act, s 7 (3)) and an appointment may be made by naming a person or 
nominating the occupant of a position (see Legislation Act, s 207). 

  Note 3 Certain Ministerial appointments require consultation with an Assembly committee 
and are disallowable (see Legislation Act, div 19.3.3). 

The Committee notes that the Explanatory Statement for the instrument states: 

This instrument reappoints five members and appoints two new members. Six non-public 
servants and one public servant. Dr Margaret Kitchin is a public servant. 

The members must have appropriate expertise in biodiversity or ecology, and will hold 
office as a part-time member for a period not exceeding three years. 

Members appointed to the Committee are: 

• Professor Arthur Georges (Chairperson and Member) 

• Dr Penny Olsen (Deputy Chairperson and Member) 

• Dr Margaret Kitchin (Member) 

• Dr Richard Schodde (Member) 

• Dr Barry Richardson (Member) 

• Assistant Professor Jasmyn Lynch (Member) 

• Associate Professor Mark Lintermans (Member) 

These appointments are disallowable instruments. 

The Committee notes that the statement immediately above is incorrect.  The Committee 
notes that paragraph 227(2)(a) of the Legislation Act 2001 provides that Division 19.3.3 of 
the Legislation Act (which includes the provision that makes appointments disallowable 
instruments) does not apply to the appointment of a public servant to a statutory position.  
This means that the appointment of Dr Kitchin cannot be by disallowable instrument. 

This comment does not require a response from the Minister. 
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Retrospectivity—Positive comment 

Disallowable Instrument DI2012-72 being the Children and Young People (Official 
Visitor) Appointment 2012 (No. 1) made under section 38 of the Children and Young 
People Act 2008 appoints a specified person as the Children and Young People Official 
Visitor.  

This instrument appoints a specified person as the Children and Young People Official 
Visitor, under section 38 of the Children and Young People Act 2008.  The Committee notes 
that, while the instrument is dated 16 May 2012, it states that it “is taken to have commenced 
on 8 May 2012”.  The Committee also notes, however, that the Explanatory Statement for the 
instrument addresses the retrospectivity issue, stating: 

This Disallowable Instrument is necessary to provide the appointee with statutory 
authority to perform the duties of the Children and Young People Official Visitor under 
the Children and Young People Act 2008.  

Section 76 of the Legislation Act 2001 allows for non-prejudicial commencement of an 
instrument retrospectively. This instrument is taken to have commenced on 8 May 2012 
to extend the Official Visitor’s appointment for a period of 3 years. 

The Committee assumes that the above indicates that there is no prejudicial effect involved in 
the retrospective commencement of this instrument. 

This comment does not require a response from the Minister. 

Subordinate Law—No comment 
 
The Committee has examined the following subordinate law and offers no comments on it: 
 
Subordinate Law SL2012-20 being the Security Industry Amendment Regulation 2012 
(No. 1) made under the Security Industry Act 2003 removes the first aid training 
requirement for specified technical security activities.  

Subordinate Laws—Comment 
 
The Committee has examined the following subordinate laws and offers these comments on them: 
 
Removal of existing opportunities to comment and existing rights of review 

Subordinate Law SL2012-18 being the Planning and Development Amendment 
Regulation 2012 (No. 1), including a regulatory impact statement made under the 
Planning and Development Act 2007 amends the Planning and Development Regulation 
by inserting a new division which defines a community garden and outlines the criteria 
for structures which may be included in a community garden without the need for 
development approval.  It also allows the installation of electric vehicle charging points 
without a development approval.  

This subordinate law amends the Planning and Development Regulation 2008, to give 
community gardens and electric vehicle charging points an exemption from the development 
application process.  The subordinate law also amends existing exemptions in relation to solar 
panels, to put them in a new provision, separate to the exemptions for heaters and coolers, 
with which the exemption for solar panels was previously located. 
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The subordinate law also “updates” the Gungahlin town centre map, expanding the map to 
include new areas.  This has the effect of extending the scope of the exemption from third 
party appeals (under the development application process) that applies to the Gungahlin town 
centre (as defined by the map). 

On its face, the exemption of a development from an approval process (including the 
opportunities for third parties to object to the development) that would otherwise apply might 
involve a trespass on rights previously established by law (ie the right to object and to appeal) 
and might involve the making of rights, liberties and/or obligations unduly dependent upon 
non-reviewable decisions, contrary to principles (a)(ii) and (iii) of the Committee’s terms of 
reference. 

In relation to the exemption for community gardens, the Explanatory Statement states: 

An exemption from development application (DA) means there is no public notification 
of the proposed development through the DA process. However, in the case of 
community gardens community consultation is undertaken by TaMS [Territory and 
Municipal Services Directorate] as part of the licensing process. Members of the 
community who may be impacted by a proposed community garden are provided with 
details of the project and have the opportunity to make comments to TaMS on the 
proposal. Also, the exemption criteria in the new community gardens division is based on 
existing exemption criteria in schedule 1 for similar developments which have been 
successfully used since the inception of the Planning and Development Regulation in 
2008. 

In relation to the exemption for electric vehicle charging points, the Explanatory Statement 
states: 

The charging points are basically small low impact structures and may already be exempt 
structures. The purpose of the amending regulation is, therefore, to remove any doubt and 
to make it clear that the structures are exempt development provided they are built within 
the parameters set out in the exemption. In all the circumstances, the loss of the ability for 
public comment on the installation of the charging points is outweighed by the benefits 
associated with their installation. 

The Committee draws these explanations to the attention of the Legislative Assembly. 

On the issue of solar panels, the Explanatory Statement states: 

Section 1.27 of schedule 1 of the regulation currently provides the criteria for the DA 
exemption for external photovoltaic panels (“solar panels”), heaters and coolers. 
However, operational experience, improvements in technology, increased interest and 
uptake of solar technology and a developing government policy of promoting solar 
energy in Canberra prompted a review of the section. The amending regulation places the 
exemption criteria for solar panels in its own section because the criteria are now 
sufficiently different from those for external heaters and coolers that a new section is 
appropriate. Parameters for external heaters and coolers in section 1.27 remain 
unchanged. The amendments to the criteria for solar panels ensure that solar panels that 
will have significant impacts on the solar access of neighbouring premises are subject to a 
development application. 

The Committee draws this explanation to the attention of the Legislative Assembly. 
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The Committee notes that issues created by the further exemptions are also addressed in the 
Regulatory Impact Statement for this subordinate law, which states: 

The matter that needs to be addressed by this Regulatory Impact Statement in terms of 
consistency with the Committee’s principles is the reduction in the ability to comment on 
proposed development. 

Development in the merit and impact tracks must be publicly notified and open to public 
comment (see section 121 and 130 of the Act). Public notification can be either minor or 
major, depending on the particular development proposal. 

The proposed law, in some cases by broadening the circumstances in which development 
may occur without development approval, will impact on the ability to comment on such 
development. Further, there is no public notification process for DA exempt development 
as it does not require development approval. 

There may be some concern that more exempt development is being allowed and this 
could be perceived as an erosion of community opportunity to comment. However, there 
has been limited public complaint about DA exemptions and the types of things which are 
exempt, and industry (that works daily with exempt developments) has acknowledged the 
benefits that DA exempt development offers. 

The exemptions in the new division for community gardens are based on exemptions for 
similar things elsewhere in schedule 1 and as such are not new. The purpose of the division 
is to create a “one stop shop” for those wishing to set up a community garden. The 
exemption for solar panels which is being refined by the proposed law has been in existence 
since 2008 and car charging points can be regarded as small scale infrastructure which are 
unlikely to attract public comment or have any significant impact on the amenity of the 
environment. Furthermore, the community will continue to have the opportunity to 
comment on proposed community gardens as part of the licensing process through TaMs. 

The impacts of the proposed law are minimal and justified because the range of things 
prescribed in Schedule 1 has now been successfully used within the community since 31 
March 2008. During this time, the authority has been monitoring the performance of the 
exempt development process and no significant compliance issues have been identified. 
Further the authority, in proposing these changes, is acknowledging operational 
experience, responding to industry feedback, and ensuring that the DA exemption 
framework is consistent in its approach and application. 

While the discussion above offers nothing that contradicts what is in the Explanatory 
Statement, the Committee notes that it offers explanation that is additional to the explanation 
provided in the Explanatory Statement.  The Committee suggests that thought ought to be 
given to ensuring that all of the material that goes to providing an explanation in relation to 
issues that might arise in relation to the Committee’s terms of reference be included in the 
Explanatory Statement. 

In relation to the amendment of the Gungahlin town centre map, the Explanatory Statement 
states: 

The amending regulation updates the Gungahlin town centre map in schedule 3 of the 
regulation (clause 23) as a consequence of changes made to the boundary of the town centre 
by a Territory Plan variation. It expands the map to include new areas which means it extends 
the exemption from third party appeals into these areas. However, the existing underlying 
policy of exempting development in town centres from third party review has not changed. 



24 
 

Scrutiny Report No. 54—6 August 2012 

The Scrutiny of Bills Committee's terms of reference require it to consider whether (among 
other things) a proposed law unduly trespasses on rights previously established by law or 
makes rights, liberties and/or obligations unduly dependent upon non-reviewable decisions. 
The amending regulation raises potential issues with these terms of reference. By removing 
an existing right of review, it can be considered to trespass on rights previously established 
by law. The issue is whether it does so unduly. In addition, by removing existing review 
rights, the amending regulation makes certain rights, etc dependent on decisions that are 
(now) non-reviewable by ACAT. The issue is whether it does so unduly. 

The Committee notes that this correctly identifies the issue for the Committee.  The 
Explanatory Statement goes on to state: 

Schedule 3 of the Planning and Development Regulation identifies land in the ACT 
where development is exempt from third party appeal and includes maps of town centres 
in the ACT. Division 3.4.3 is the map of Gungahlin town centre. Given Gungahlin’s 
ongoing development, commercial zones within the centre were revised and a precinct 
code for the town centre was established by Territory Plan variation 300. Variation 300 
was presented in the ACT Legislative Assembly on 15 November 2011 and commenced 
on 16 December 2011. 

The amendment to update the map of Gungahlin town centre continues an existing policy 
to exempt development in town centres from third party appeals and can be justified on 
the same basis as it was in previous legislation. The previous Land (Planning and 
Environment) Act 1991 provided for exemptions from third party appeals and schedule 7 
of the Land (Planning and Environment) Regulation 1992 created exemptions from third 
party appeals in relation to certain development within the Civic centre area, a town 
centre area and an industrial area. In 2006, the exemption was extended to all 
development within these areas. 

Schedule 1 of the Planning and Development Act 2007, item 4, column 2, par (b) creates a 
power to make regulations to exempt specified matters in the merit assessment track from 
being subject to third party ACAT merit review. Regulations have been made to exempt 
certain matters from third party ACAT merit review. These include sections 350 and 351 of 
the regulation and also schedule 3 of the regulation which exempts third party appeals for 
all development in industrial areas and within the geographic areas of Civic and the town 
centres of Gungahlin, Belconnen, Woden and Tuggeranong and in some specific 
commercial areas. The amending regulation is justified on the basis that it continues the 
Government’s ongoing policy of improving the development assessment process within 
town centres by increasing certainty and reducing delays and costs. Persons that may be 
affected by particular development applications in these areas continue to have the ability to 
make submissions on individual development applications as well as territory plan 
variations that establish the overall planning policy for these areas. 

The Committee notes that the discussion above has correctly identified both the issues for 
the Committee and the justifications previously provided in relation to the exclusion of 
third party appeals for developments within the geographic areas of Civic and the town 
centres of Gungahlin, Belconnen, Woden and Tuggeranong.  The Committee draws the 
explanations to the attention of the Legislative Assembly. 

This comment does not require a response from the Minister. 
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Removal of existing opportunities to comment and existing rights of review 

Subordinate Law SL2012-19 being the Planning and Development Amendment 
Regulation 2012 (No. 2), including a regulatory impact statement made under the 
Planning and Development Act 2007 amends the Planning and Development Regulation 
by inserting a new part which provides that a regulation may prescribe the capacity an 
electricity generating station may be capable of supplying before the need for impact 
track, including an environmental impact statement, assessment is triggered.  

This subordinate law prescribes “an amount of electrical power” for subparagraph (c)(ii)(A) 
of item 2 of Part 4.2 of Schedule 4 of the Planning and Development Act 2007.  Part 4.2 of 
Schedule 4 sets out “activities” that are subject of a development proposal in relation to 
which an environment impact assessment (EIS) must be prepared.  Item 2 provides that an 
EIS must be prepared in relation to a development proposal that involves: 

(a) electricity transmission line construction, including additions or realignment works, 
outside an existing easement or exceeding 500m in length, that are intended to carry 
underground or above-ground transmission lines with a voltage of 132kV or more; 
or 

(b) a coal electricity generating station; or 

(c) an electricity generating station (other than a coal electricity generating station) 
including gas, wind, hydroelectric, geothermal, bio-material, solar power or co-
generation— 

(i) that is capable of supplying— 

 (A) the amount of electrical power prescribed by regulation; or 

 (B) if no amount is prescribed—4MW or more of electrical power; or 

(ii)  in a location or of a kind or nature prescribed by regulation; or 

(d) an electricity generating station if the temperature of water released from the station 
into a body of water (other than an artificial body of water) is likely to vary by more 
than 2°C from the ambient temperature of the body of water 

The substantive amendment made by the subordinate law is to insert the following new Part 
into the Planning and Development Regulation 2008: 

Part 3.1AA Development proposals requiring EIS 
19  Development proposals requiring EIS—electricity generating 

stations—Act, sch 4, pt 4.2, item 2, par (c) (i) (A) 

 (1) For an electricity generating station that generates electricity from gas or gas 
and another energy source, more than 10MW of electrical power is prescribed. 

 (2) For an electricity generating station that generates electricity from any of the 
following energy sources, more than 20MW of electrical power is prescribed: 

  (a) wind; 

  (b) solar; 



26 
 

Scrutiny Report No. 54—6 August 2012 

  (c) hydro; 

  (d) biomass; 

  (e) geothermal. 

In short, the new Part means that an EIS must be prepared for a development proposal that 
involves an electricity generating station that generates electricity from gas, or gas and 
another energy source, if the station generates more than 10MW of electrical power.  If a 
development proposal involves an electricity generating station that generates electricity from 
wind, solar, hydro, biomass or geothermal, an EIS is required if the station generates more 
than 20MW of electrical power. 

The Explanatory Statement for the subordinate law offers the following background 
information: 

Background 

In 2010 the Planning and Development (Environmental Impact Statements) Amendment 
Bill 2010 (the EIS bill) amended the Planning and Development Act 2007 (the Act) as a 
result of decisions taken by the ACT Government in November 2009 and February 2010. 
This followed a joint review by the Government’s Economic Stimulus Taskforce and 
ACT Planning and Land Authority (ACTPLA) of the operation of schedule 4 of the Act. 
Schedule 4 sets out the types of development activities and associated thresholds which 
are the ‘triggers’ for an EIS. 

A central purpose of the EIS bill was to enable projects which were unlikely to have a 
significant environmental impact to be assessed in the merit track rather than the impact 
track. This helped reduce costs of delivering, in a timely manner, important land release 
projects and associated infrastructure to the Canberra community. 

The EIS bill delivered this outcome in part through amendment to schedule 4 of the Act. 
Schedule 4 sets out the activities, areas and processes i.e. the triggers to define if a 
development proposal requires an EIS. 

The EIS bill refined these triggers to ensure that only proposals, likely to have a 
significant environmental impact, were assessed in the impact track and required an EIS. 
Conversely, a number of triggers were removed or adjusted meaning that proposals that 
had been required to be assessed in the impact track could now be assessed in the merit 
track. 

The resulting amendments, made through the EIS bill balanced the need to achieve 
sustainable development for the ACT while at the same time keeping in place strong 
protections for the natural environment. 

Turning to the amendments made by this subordinate law, the Explanatory Statement states: 

The net effect of the amendment proposed is that a development proposal for an 
electricity generating station, capable of supplying anywhere between 1 and 20 MW of 
electricity, will be assessed in the merit track. 

The Explanatory Statement goes on to state: 
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The amending regulation uses a two tier threshold to respond to the ACT Governments 
Sustainable Energy Policy: Energy for a sustainable city 2011‐2020. It does this by 
providing a greater incentive to proposals that use environmentally friendly energy 
sources e.g. wind, solar etc and a lesser incentive for proposals that use gas (or a 
combination of gas and another energy source). No incentive is provided for a proposal 
that uses coal as the energy source (meaning these proposals will need to complete an 
EIS). 

A proposal that meets one of the prescribed limits will be assessed in the merit track 
unless the proposal meets another trigger in the schedule. If so, the proposal will be 
assessed in the impact track unless the Minister exempts it under section 211 of the Act. 
In this way environmental issues are protected. 

The Committee notes that there is nothing in the Explanatory Statement that gives any 
indication that the subordinate law raises issues for the Committee.  It goes without saying 
that there is no explanation provided in relation to issues that might attract the Committee’s 
attention.  However, the Committee also notes that the Regulatory Impact Statement for this 
subordinate law contains 3½ pages of discussion (plus 4½ pages of attachments) in relation to 
the consistency of the subordinate law with the Committee’s terms of reference. 

The Regulatory Impact Statement states: 

One effect of the proposed law is that some developments that would have previously 
been in the impact track will now be in the merit assessment track. This affects third party 
ACAT merit review rights as third party merit review rights are different in the merit 
track to the impact track. A second effect of the proposed law is that taking a proposal out 
of the impact track means an EIS is not required and an EIS is a document that is publicly 
notified and anyone can make a representation about a draft EIS. 

The Committee's terms of reference require it to consider whether (among other things) 
the proposed law unduly trespasses on rights previously established by law and makes 
rights, liberties and/or obligations unduly dependent upon non‐reviewable decisions. 

The proposed law raises potential issues with these terms of reference. 

By removing an existing right of review and the opportunity to comment on a draft EIS, it 
can be considered to trespass on rights previously established by law. The issue is 
whether it does so unduly. In addition, by removing existing review rights, the proposed 
law makes certain rights, etc dependent on decisions that are (now) non‐reviewable by 
ACAT. The issue is whether it does so unduly. 

The Committee notes that this correctly identifies the issue for the Committee.  The 
Regulatory Impact Statement goes on to state: 

Appeals from decisions on development applications are dealt with in Chapter 13 (Review 
of decisions) of the [Planning and Development Act]. Section 408 provides for an eligible 
entity for a reviewable decision to apply to the ACAT for review of the decision. Schedule 1 
of the [Planning and Development Act] sets out reviewable decisions, eligible entities and 
interested entities. 
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Impact track development proposals require public notification (section 130 of the 
[Planning and Development Act]). Third party ACAT merit review is available in 
accordance with schedule 1 item 6 of the Act. Item 6 allows third party review from a 
decision to approve a development in the impact track whether subject to a condition or 
otherwise, unless the application is exempted by regulation. Section 351 of the regulation 
which refers to schedule 3 part 3.3 of the regulation exempts one matter (the building, 
alteration or demolition of public facilities on unleased land). 

Third party ACAT merit review is also available in the merit track in accordance with 
schedule 1 item 4 of the [Planning and Development Act]. There are, however, some 
limitations. Third party review is only allowed in the merit track if: 

(1) the development application is notified under both s153 and s155 of the [Planning 
and Development Act]. All merit track development proposals require public 
notification under section 153 and s155 except those prescribed by regulation 
(s152(1)(a) of the [Planning and Development Act] and s27 of the regulation). 

 In summary, estate development plans require public notification only under 
section 155 and merit track developments listed in schedule 2 of the regulation 
require public notification only under section 152. This means that these merit 
track development proposals presently do not have third party appeal rights; and  

(2) the development proposal is not exempt by regulation. Third party merit review in 
the merit track is exempted under section 350 of the Planning and Development 
Regulation which refers to the matters listed in schedule 3, part 3.2 of the 
regulation; and 

(3) under section 121 of the [Planning and Development Act], a decision under s162 is 
only reviewable to the extent that the development proposal is subject to a rule and 
does not comply with the rule or is not subject to a rule. 

It is to be noted that third party ACAT merit review in both the merit track and impact 
tracks are only available from approvals of applications and not refusals. There is also a 
requirement that to be eligible to appeal, the third party must have made a representation 
under s156 about the development or had a reasonable excuse for not making a 
representation and the approval of the development may cause the entity to suffer 
material detriment (schedule 1 of the [Planning and Development Act]). 

It is therefore apparent that the proposed law by taking some development proposals out 
of the impact track and putting them in the merit track results in a reduction, to some 
extent and in some cases only, in third party ACAT merit review rights. 

Under the [Planning and Development Act], sections 217 and 219, a draft EIS has to be 
publicly notified and anyone can make a representation about a draft EIS. Taking a 
development proposal out of the impact track means this opportunity to comment is 
removed as there is no requirement for an EIS in the merit track. 
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The provisions of the [Planning and Development Act] about third party appeals have 
been operating since the Act’s inception in March 2008 and have been designed to deliver 
acceptable community outcomes. The proposed law seeks to maintain the core rules 
established during the Act’s development. The [Planning and Development Act]modified 
third party appeal rights, so that in general terms, only development applications having 
significant off site impacts, particularly in residential areas, would be open to third party 
appeals. 

The Regulatory Impact Statement then goes on to discuss the application of the Human 
Rights Act 2004 to this subordinate law: 

The Human Rights Act 2004, in sections 12 (right to privacy) and 21 (right to a fair trial 
[including a hearing]), recognises certain rights that arguably may be affected by the 
proposed law. However, in relation to section 21, it would appear that case law (refer to 
Attachment B) indicates that human rights legislation does not guarantee a right of appeal 
for civil matters. Opportunities for input into planning and development applications and 
the existence of a right to judicial review have been held in many cases to satisfy the 
requirement of the right to a fair trial. 

The Committee will not reproduce the further discussion of these issues, nor the two 
attachments that relate to the relevant case law.  However, the Committee draws that 
discussion (and the attachments) to the attention of the Legislative Assembly.  The 
Committee also notes that the Regulatory Impact Statement concludes by saying: 

The proposed law is … justified on the basis that it strikes a better balance between the 
competing factors – it ensures that only those power generating stations that are of a 
sufficient size to justify an EIS have to provide one and the smaller ones can be properly 
assessed under the merit track. The EIS process requires a considerable amount of time to 
be completed – scoping of the EIS (Section 212), drafting of the EIS (Section 216) public 
notification and consultation of the EIS (section 217 and 218), publication of 
representations (s220), consideration of the EIS and so on. 

Therefore, setting proper limits for when an EIS is required is important to save the time 
and costs associated with preparing an EIS and it is considered that the limits of more 
than 10MW and more than 20MW set by the proposed law are more appropriate than the 
previous limit of 4MWs, particularly in light of the fact that environmental factors are 
still required to be considered in merit track applications. 

In all these circumstances it is submitted that the proposed law does not unduly trespass 
on rights previously established by law and does not unduly make certain rights, etc 
dependent on decisions that are (now) non‐reviewable by ACAT. 

Conclusion 

This regulatory impact statement complies with the requirements for a subordinate law as 
set out in Part 5.2 of the Legislation Act 2001. An Explanatory Statement for the proposed 
law has been prepared for tabling. 

The Committee is concerned that the issues relevant to the Committee’s terms of reference 
discussed so extensively in the Regulatory Impact Statement are not addressed in any 
meaningful way in the Explanatory Statement for this subordinate law.  The extent of the 
discussion in the Regulatory Impact Statement tends to suggest that the issues raised by this 
subordinate law (in relation to the Committee’s terms of reference) are significant.  The 
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Committee therefore seeks the Minister’s explanation as to why there was no mention of 
these issues in the Explanatory Statement. 

The Committee draws the attention of the Legislative Assembly to the Explanatory Statement 
under principle (b) of the Committee’s terms of reference, as the Explanatory Statement does 
not meet the technical or stylistic standards expected by the Committee. 
 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 
• The Minister for the Environment and Sustainable Development, dated 4 June 2012, in 

relation to comments made in Scrutiny Report 53 concerning the National Energy Retail 
Law (ACT) Bill 2012. 

• The Minister for the Environment and Sustainable Development, dated 6 June 2012, in 
relation to comments made in Scrutiny Report 52 concerning Disallowable Instrument 
DI2012-38, being the Nature Conservation (Special Protection Status) Declaration 2012 
(No. 1). 

• The Attorney-General, dated 12 June 2012, in relation to comments made in Scrutiny 
Report 47 concerning Disallowable Instrument DI2011-292, being the Domestic 
Violence Agencies (Council) Appointment 2011 (No. 1). 

• The Attorney-General, dated 18 June 2012, in relation to comments made in Scrutiny 
Report 48 concerning Disallowable Instruments Nos: 

- DI2012-322, being the Crimes (Sentence Administration) (Sentence Administration 
Board) Appointment 2011 (No. 6); 

- DI2012-323, being the Crimes (Sentence Administration) (Sentence Administration 
Board) Appointment 2011 (No. 7); and 

- DI2012-324, being the Crimes (Sentence Administration) (Sentence Administration 
Board) Appointment 2011 (No. 8). 

• The Attorney-General, dated 3 July 2012, in relation to comments made in Scrutiny 
Report 53 concerning the Crimes Legislation Amendment Bill 2012. 

• The Attorney-General, dated 5 July 2012, in relation to comments made in Scrutiny 
Report 51 concerning the Human Rights Amendment Bill 2012. 

• The Minister for Gaming and Racing, dated 29 July 2012, in relation to comments made 
in Scrutiny Report 46 concerning the Gaming Machine Amendment Bill 2011. 

• The Chief Minister, dated 1 August 2012, in relation to comments made in Scrutiny 
Report 53 concerning the Auditor-General Amendment Bill 2012. 
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The Committee wishes to thank the Attorney-General, the Minister for the Environment and 
Sustainable Development, the Minister for Gaming and Racing and the Chief Minister for 
their helpful responses. 
 
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
      August 2012 
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Disallowable Instrument DI2011-234 - Health (Local Hospital Network Council—

Member) Appointment 2011 (No. 6) 
Disallowable Instrument DI2011-235 - Health (Local Hospital Network Council—
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