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TERMS OF REFERENCE 

 
 The Standing Committee on Legal Affairs (when performing the duties of a 

scrutiny of bills and subordinate legislation committee) shall: 
 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.

 
Human Rights Act 2004 

 
Under section 38 of the Human Rights Act, this Committee must report to 
the Legislative Assembly about human rights issues raised by bills 
presented to the Assembly. 
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS: 
 
Bills—No Comment 
 
The Committee has examined the following Bills and offers no comment on them: 
 

CIVIC DEVELOPMENT AUTHORITY BILL 2005 
 
This is a Bill to provide for the establishment of a civic development authority, a primary 
function of which would be to develop a master plan for an area to be designated by the 
Minister as the civic development area. 
 

LEGISLATION AMENDMENT BILL 2005 
 
This Bill would amend the Legislation Act 2001 to define the concept of an explanatory 
statement in relation to a bill presented to the Legislative Assembly, and, in particular, to 
provide that an Explanatory Statement include a report on any consultation that has been 
conducted in developing the Bill. 
 

LIMITATION AMENDMENT BILL 2005 
 
This Bill would amend the Limitation Act 1985 to extend the limitation period in relation to a 
cause of action arising from the January 2003 bushfires from 3 years to 6 years. 
 
 
Bills—Comment 
 
The Committee has examined the following Bills and offers these comments on them: 
 

DANGEROUS SUBSTANCES (ASBESTOS) AMENDMENT BILL 2005 (NO 2) 
 
This is a Bill to amend the Dangerous Substances (Asbestos) Amendment Act 2004 and the 
Dangerous Substances (Asbestos) Amendment Act 2005. 
 
Report under section 38 of the Human Rights Act 2004  
Has there been a trespass on personal rights and liberties? 
 
Would the repeal of sections 47K and 47L of the Dangerous Substances Act 2004 be 
incompatible with the “right to life” stated in HRA subsection 9(1), or in some way be a 
derogation of the right of a person to a healthy environment? 
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The effect of the Bill is to repeal sections 47K and 47L of the Dangerous Substances Act 2004 
prior to their scheduled commencement on 16 January 2006. These provisions impose on the 
owners and occupiers of premises obligations in respect of notification to others of the presence 
and treatment of asbestos on the premises. Given that repeal of the provisions will reduce the 
extent of these obligations, the Assembly may wish to consider whether the rights of those who 
enter on the premises are affected adversely.  
 
Just how such a right might be expressed and justified is debatable. In terms of the Human 
Rights Act 2004, it may be an aspect of the “right to life” stated in HRA subsection 9(1) (see 
N Jayawickrama, The Judicial Application of Human Rights Law (2002) 270), and Hanna 
Jaireth, “Review of the Operations of the Human Rights Act 2004 concerning environment-
related rights” (Human Rights Office, ACT)). 
 
There may be more encompassing rights recognised by international law. The Committee notes 
only that a 1998 paper from an authoritative source recorded that  
 

The so-called "right to environment," or its variations such as a right to a "healthy 
environment," has been widely discussed during the past two decades, and particularly in the 
period immediately preceding the UNCED in 1992. Hohmann has stated that "...whether a 
fundamental right of all human beings to an environment adequate for their health and well-
being has to be acknowledged in international law, is disputed. It is at least a human right 
de lege ferenda." [Note - the Latin term "de lege ferenda" means ‘what the law ought to be’ 
(as opposed to what the law is).] 
 
Although neither of the international human rights covenants (the ICESCR and the ICCPR) 
includes a "right to environment," the term has been incorporated in one regional human 
rights covenant, in several environmental agreements and in a variety of draft international 
legal principles and instruments: G Maggio and O J Lynch, “Human Rights, Environment, 
and Economic Development: Existing and Emerging Standards in International Law and 
Global Society” (Spring 1998) (The Center for International Environmenal Law). 

 
The Committee notes that paragraph 43(2)(b) of the Human Rights Act 2004 refers – although 
without elaboration - to “environment-related human rights”.  
 
Assuming for present purposes that a person on premises may be said to have a right to have a 
healthy environment, and that it extends to a right to be on premises free of asbestos such as 
would create a heath hazard, it is for the Assembly to assess whether the repeal of sections 47K 
and 47L of the Dangerous Substances Act 2004 are incompatible with this right. Insofar as the 
right depends on HRA subsection 9(1), regard must be had to HRA section 28: 
 

28 Human rights may be limited 
 
Human rights may be subject only to reasonable limits set by Territory laws that can be 
demonstrably justified in a free and democratic society. 

 
The Committee draws this matter to the attention of the Assembly, and, furthermore, the 
explanation for the repeal of sections 47K and 47L in the Presentation Speech of the Minister. 
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Comment on the Explanatory Statement 
 
The Committee suggests that the Explanatory Statement would be clearer were the statement 
“The 2004 Amendment Act also contains amendments to the Dangerous Substances Act that 
…” (see page 2), was replaced by the words: “Two significant amendments made by the 2004 
Amendment Act …”.  
 
While the explanatory statement, as it stands, states that “The 2004 Amendment Act also 
contains amendments…”, the fact is that reference has already been made to these amendments 
in the last two dot points stated prior to this point on page 2 of the explanatory statement.  Thus 
the use of the word “also”, in the passage which the Committee suggests should be deleted, 
creates some confusion. 
 
 
SUBORDINATE LEGISLATION: 
 
Disallowable Instruments—No Comment 
 
The Committee has examined the following disallowable instruments and offers no comment 
on them: 
 
Disallowable Instrument DI2005-189 being the Tertiary Accreditation and Registration 
Council Appointment 2005 (No. 2) made under section 12(3) of the Tertiary Accreditation 
and Registration Act 2003 appoints a specified person to the ACT Accreditation and 
Registration Council.  

Disallowable Instrument DI2005-190 being the Tertiary Accreditation and Registration 
Council Appointment 2005 (No. 3) made under section 12(3) of the Tertiary Accreditation 
and Registration Act 2003 appoints a specified person to the ACT Accreditation and 
Registration Council.  

Disallowable Instrument DI2005-193 being the Road Transport (General) (Application of 
Road Transport Legislation) Declaration 2005 (No. 9) made under section 13 of the Road 
Transport (General) Act 1999 declares that the road transport legislation does not apply to 
vehicles competing in the ACT timed special (competitive) stages of the Brindabella 
Motor Sport Club Friday Night Special 2—Endomax Rally.  

Disallowable Instrument DI2005-194 being the Vocational Education and Training 
Authority Appointment 2005 (No. 3) made under section 12(2) of the Vocational Education 
and Training Act 2003 appoints a specified person as a member, representing the interests 
of employees, of the Vocational Education and Training Authority.  

Disallowable Instrument DI2005-196 being the Vocational Education and Training 
Authority Appointment 2005 (No. 4) made under sub-section 12(2) of the Vocational 
Education and Training Act 2003 appoints a specified person as a member, representing 
the interests of the ACT Council of Parents and Citizens Associations Incorporated, of 
the Vocational Education and Training Authority.  
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Disallowable Instrument DI2005-197 being the Vocational Education and Training 
Authority Appointment 2005 (No. 5) made under sub-section 12(2) of the Vocational 
Education and Training Act 2003 appoints a specified person as a member, representing 
the interests of employers, of the Vocational Education and Training Authority.  

Disallowable Instrument DI2005-199 being the Dangerous Substances (Explosives) 
Authorisation 2005 (No. 1) made under section 29 of the Dangerous Substances 
(Explosives) Regulation 2004 declares specified explosives to be authorised explosives.  

Disallowable Instrument DI2005-200 being the Road Transport (General) (Parking 
Ticket Fees) Determination 2005 (No. 1) made under section 96 of the Road Transport 
(General) Act 1999 revokes Disallowable Instrument DI2002-43 and determines parking 
ticket fees payable within Territory meter parking areas in the City, Woden, 
Tuggeranong, Belconnen, Deakin, Dickson, Manuka and Kingston.  

Disallowable Instrument DI2005-201 being the Road Transport (General) (Parking 
Meter Fees) Determination 2005 (No. 1) made under section 96 of the Road Transport 
(General) Act 1999 revokes Disallowable Instrument DI2002-87 and determines parking 
meter fees payable within Territory meter parking areas in the City, Woden, Reid, 
Braddon, Turner, Deakin, Dickson, Kingston and Manuka.  
 
Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers these 
comments on them: 
 
Minor drafting issue 

Disallowable Instrument DI2005-188 being the Animal Welfare (Australian Model Code 
of Practice for the Care and Use of Animals for Scientific Purposes) Approval 2005 made 
under section 22 of the Animal Welfare Act 1992 approves the 7th Edition of the 
Australian code of practice for the care and use of animals for scientific purposes.  
The Committee notes that Appendix 2 to this instrument sets out legislation and codes of 
practice from the various jurisdictions that are relevant to the protection of animal welfare.  At 
the top of page 52, there is a reference to the Wildlife Protection (Regulation of Export and 
Import) Act 1982, a Commonwealth Act.  The Committee notes that the Act in question is, in 
fact, the Wildlife Protection (Regulation of Exports and Imports) Act 1982 and that it was 
repealed by the Environment Protection and Diversity Conservation Amendment (Wildlife 
Protection) Act 2001. 

Drafting issue 

Disallowable Instrument DI2005-191 being the Independent Competition and Regulatory 
Commission (Disclosure Guidelines) Determination 2005 (No. 1) made under section 46 of 
the Independent Competition and Regulatory Commission Act 1997 determines the 
disclosure guidelines relating to the general disclosure of confidential information under 
the Act.  
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Section 3 of this instrument provides that the Independent Competition and Regulatory 
Commission (Commission) determines the guidelines set out in Attachment 1 to the 
instrument.  Item 3 of Attachment 1 sets out the considerations that the Commission will take 
into account when deciding whether or not to disclose confidential information.  The first 
consideration is expressed as follows: 

(a) whether the information over which confidentiality is claimed is identified 
specifically, rather than in generic or global terms; 

An example is then provided, to demonstrate the meaning of the provision: 

Example: A particular clause of a contract may satisfy the requirement, whereas the 
contract as a whole may not. 

The Committee does not find the example particularly helpful in interpreting item 3.  The 
Committee assumes that what is meant is that a particular clause of a contract may be 
disclosed, while the whole contract may not.  It is unclear, however, what is "the requirement" 
that is satisfied in the example.  Is it the requirement of specificity or the requirement that 
information be identified in generic or global terms? 

The Committee would appreciate some clarification from the Minister on this provision. 

Accessibility of the instrument that is amended 

Disallowable Instrument DI2005-192 being the University of Canberra (Academic 
Progress) Amendment Statute 2005 (No. 1) made under section 40 of the University of 
Canberra Act 1989 amends the Principal Statute.  

This instrument amends the Academic Progress Statute 1995, referred to in the instrument as 
"the Principal Statute".  The Committee notes that, while the amending instrument is a 
disallowable instrument and, as a result, appears on the ACT Legislation Register, the Principal 
Statute does not.  This is because it was made in 1995, prior to the enactment of the Legislation 
Act 2001 (Legislation Act) and, in particular, prior to the establishment of the ACT Legislation 
Register.  Unlike the Commonwealth's Legislative Instruments Act 2003 (Legislative 
Instruments Act), the Legislation Act does not impose obligations to "backcapture" existing 
instruments or to register the "Principal" instrument when registering an instrument that amends 
an existing instrument (see, eg, sections 29 and 33 of the Legislative Instruments Act). 

While this means that the Committee does not have available to it the Principal Statute as it 
exists prior to the amendments made by the instrument, the Committee notes that the instrument 
fully sets out the amendments made by it, in the sense that the provision that is omitted is set out 
in full, as well as the provision that replaces the omitted provision.  As a result, the Committee 
can be relatively confident that it understands the full effect of the amendments.  The Committee 
also notes that the Principal Statute is available on the University of Canberra's website (at 
http://www2.canberra.edu.au/secretariat/legislation/statutes/27.html). 

Is this instrument disallowable? 

Disallowable Instrument DI2005-195 being the Victims of Crime (Victims Assistance 
Board) Appointment 2005 (No. 5) made under paragraph 8(1)(b) of the Victims of Crime 
Regulation 2000 appoints a specified person as the indigenous member of the Victims 
Assistance Board.  
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The Committee notes that Division 19.3.3 of the Legislation Act 2001 generally does not apply 
to instruments appointing public servants to statutory positions (see paragraph 227(2)(a)).  It is 
for that reason that the Explanatory Statement to an instrument of appointment generally 
includes a statement indicating that the appointments contained in it are not public servant 
appointments.  While the Committee notes that the Explanatory Statement to this instrument 
contains no such statement, the Committee also notes that subsection 8(4) of the Victims of 
Crime Regulation 2000 (Regulation) provides that the Minister must not appoint a public 
servant as a member mentioned in subsections (1)(b) to (g) of the Regulation.  This being so, 
this instrument must be a disallowable instrument (unless the person appointed is, in fact, a 
public servant, in which case the appointment is arguably invalid). 

Drafting issue/Is the material that is incorporated by reference actually available? 

Disallowable Instrument DI2005-198 being the Domestic Animals (Dog Control Areas) 
Declaration 2005 (No. 1) made under section 40 of the Domestic Animals Act 2000 revokes 
Disallowable Instruments DI992-110, DI2000-314 and DI2000-315 and determines the 
areas designated for the off-leash exercise of dogs.  
The Committee notes that the formal parts of this instrument indicate that it is made under 
sections 40 and 41 of the Domestic Animals Act 2000 (Domestic Animals Act).  Section 40 of 
the Domestic Animals Act allows the Minister to declare that particular areas are exercise areas 
for all or for stated animals.  Subsection 40(3) makes such a declaration a disallowable 
instrument.  Section 41 of the Domestic Animals Act allows the Minister to define areas in 
which dogs are prohibited.  Unlike the power in section 40, there is no requirement that the 
exercise of the section 41 power be by way of a disallowable instrument.  This fact is reflected 
in the Explanatory Statement to the instrument. 
 
In the light of the above, the Committee is perplexed as to why the instrument indicates that it 
is made under section 40 and section 41 of the Domestic Animals Act.  The Committee would 
appreciate the Minister's explanation as to why the reference to section 41 is included in the 
instrument. 

The Committee notes that section 3 of this instrument provides: 

I determine that the areas for exercise of dogs and exercise of dogs on leash are the areas 
described in the map titled “Dog Exercise and Dog on Leash Areas” held by the 
Department of Urban Services and available for inspection by the public at all ACT 
Government Shopfronts and libraries, the office of Domestic Animal Services and at ACT 
Locate website. 

The Committee notes that this instrument relies for its operation on section 51 of the 
Legislation Act 2001 (Legislation Act), which provides: 

51 Instrument may make provision in relation to land by reference to map etc 
(1) This section applies if an Act or statutory instrument authorises or requires provision 

to be made by statutory instrument in relation to land or waters. 
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(2) Provision may be made by reference to— 

 (a) a particular map or plan held by an entity; or 

 (b) a particular entry in a register kept by an entity; 

 if the map, plan or register is available for inspection (on the internet or otherwise) by 
members of the public, whether or not on payment of a fee. 

While the Committee initially had some difficulty in identifying the relevant maps on the ACT 
Locate website, it notes that it was eventually able to access the maps in question via the 
Department of Urban Services' website (which hosts the ACT Locate website). 

 
Subordinate Law—No comment 
 
The Committee has examined the following subordinate law and offers no comment on it: 
 
Subordinate Law SL2005-17 being the Stock Regulation 2005 made under the Stock Act 
2005 determines the minimum stock levy for a small landholding and the placement of 
permanent brands.  
 
Subordinate Law—Comment 
 
The Committee has examined the following subordinate law and offers these comments on it: 
 
Subordinate Law SL2005-18 being the Construction Occupations (Licensing) 
Amendment Regulation 2005 (No. 1) made under the Construction Occupations (Licensing) 
Act 2004 modifies the operation of the Act.  

This subordinate law is made under section 152 of the Construction Occupations (Licensing) 
Act 2004 (COLA).  As a result of the operation of section 153 of COLA, section 152 ceased 
operation 1 year after its commencement (on 1 September 2004).  The Committee notes that 
this subordinate law is dated 25 August 2005 and is, therefore, made within the relevant 
timeframe. 

Section 152 of COLA provides: 

152 Transitional regulations 

(1) The regulations may prescribe savings or transitional matters necessary or convenient 
to be prescribed because of the enactment of the Construction Occupations 
Legislation Amendment Act 2004 or this Act. 

(2) The regulations may modify the operation of this Act to make provision with respect 
to any matter that is not, or not adequately, dealt with in this Act or the Construction 
Occupations Legislation Amendment Act 2004. 

The Committee notes that this is a classic "Henry VIII" clause, in the sense that it allows for 
the amendment of primary legislation by subordinate legislation (see Pearce, DC and 
Argument, S, Delegated Legislation in Australia, 3rd edition, at [1.8] and [1.20]). 
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This subordinate law amends section 149 of COLA by inserting into that section references to 
the Energy and Water Act 1988 and the Gas Act 1992.  As noted in the Explanatory Statement 
to this subordinate law, the effect of section 149 is to allow the prosecution, under COLA, of 
an offence under a law specified in section 149, notwithstanding that the relevant law has been 
repealed or that the offence occurred prior to the commencement of COLA. 

This is reflected in the Explanatory Statement to this subordinate law, which states: 

An intention of section 149 was to entitle rectification orders to be issued and disciplinary 
action to be taken in respect of relevant laws that were in force during the above-mentioned 
10-year period.  However, section 149 did not adequately deal with listing all of the 
relevant laws that were in force during that period in that it fails to mention the 2 relevant 
laws that regulated the way that licensees must carry out gasfitting, plumbing and drainage 
work—the Gas Act 1994 and the Energy and Water Act 1988, which was renamed the 
Electricity and Water Act 1988.  This regulation therefore, entitles COLA section 35, 
section 37 and section 54 to apply in respect of contraventions of the repealed Acts 
mentioned prior to the commencement of COLA. 

While this subordinate law involves both a "Henry VIII" clause and (arguably) the act of 
retrospectively making unlawful actions that would otherwise be lawful, the promulgation of 
such a subordinate law is clearly provided for by the empowering provision that was enacted 
by the Legislative Assembly.  That being so, the Committee makes no further comment on this 
subordinate law. 
 
 
INTERSTATE AGREEMENTS: 
 
The Committee did not consider any negotiations in respect of an Interstate Agreement. 
 
 
REGULATORY IMPACT STATEMENTS: 
 
There is no matter for comment in this report. 
 
 
GOVERNMENT RESPONSES: 
 
The Committee has received responses from: 
 

• The Minister for the Environment, undated, in relation to comments made in Scrutiny Report 
15 concerning Disallowable Instrument DI2005-159, being the Tree Protection (Interim 
Scheme) Appointment 2005. 

• The Attorney-General, dated 20 September 2005, in relation to comments made in Scrutiny 
Report 14 concerning the Criminal Code (Administration of Justice Offences) Amendment 
Bill 2005 and the Criminal Code Harmonisation Bill 2005. 
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• The Chief Minister, dated 21 September 2005, in relation to comments made in Scrutiny 
Report 15 concerning Disallowable Instrument DI2005-132, being the Utilities (Variation of 
Industry Code) Determination 2005 (No. 2). 

• The Chief Minister, dated 21 September 2005, in relation to comments made in Scrutiny 
Report 12 concerning Disallowable Instrument DI2005-58, being the Water Resources (Fees) 
Determination 2005 (No. 1). 

• The Minister for Arts, Heritage and Indigenous Affairs, dated 21 September 2005, in relation 
to comments made in Scrutiny Report 12 concerning Disallowable Instrument DI2005-62, 
being the Heritage (Council Members) Appointment 2005 (No. 1). 

• The Attorney-General, dated 22 September 2005, in relation to comments made in Scrutiny 
Report 14 concerning the Crimes (Sentence Administration) Bill 2005. 

• The Attorney-General, dated 27 September 2005, in relation to comments made in Scrutiny 
Report 15 concerning Disallowable Instrument DI2005-156, being the Electoral (Chairperson 
and Member) Appointment 2005 (No. 1). 

 
The Committee wishes to thank Mr Stanhope as Chief Minister, the Attorney-General, the 
Minister for the Environment and the Minister for Arts, Heritage and Indigenous Affairs for his 
helpful responses. 
 
Comment on responses of the Attorney-General 
 
The Committee appreciates the time and effort involved in the preparation of the responses of 
the Attorney-General and the spirit in which they are made – that is, as a contribution to a 
“rights” dialogue between the proponent of a legislative measure (and in particular the 
executive branch of government) and the Assembly. 
 
The following comments of the Committee are offered in the same spirit, and pick up some 
issues of general significance. 
 
Comment on the Attorney-General’s response of 20 September to Committee Report No 
14 concerning the Criminal Code Harmonisation Bill 2005. 
 
1. The Attorney-General’s first comment (“On page 14, etc”) may indicate misunderstanding of 
the Committee’s comments on the harmonisation process. 
 
The Committee began by adopting the statement in the Explanatory Statement as to what the 
harmonisation process involved. It then went on to explain – to the purpose of facilitating 
consideration in the Legislative Assembly of the rights issues involved – why there was a 
process of harmonisation on foot.  
 
The Committee noted that the effect of section 8 of the Criminal Code 2002 was that section 22 
did not apply to offences created before 1 January 2003. It sought to explain that the point of 
section 8 was to avoid the result that, in most cases, any pre-1 January 2003 offence would 
necessarily be regarded one which embodied the fault elements of intention or recklessness, as 
appropriate; or, to put it another way, the offences could not be regarded as imposing strict 
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liability. (The cases where this would not be so would be those few (if any) where the pre-
1 January 2003 offence did provide that it was to be one of strict or absolute liability). 
 
The Committee then stated (at bottom of page 14) its understanding of why there was a 
“harmonisation process”, and at the top of page 15 that “in most cases” (referring to a case 
where an existing offence was repealed and a new offence created) “there would be no change 
to the substance of the existing law”. 
 
The Committee understood that the point of the harmonisation process was not to apply strict 
and absolute liability to offences – if this is meant to convey the idea that this was a new step in 
the way offences may be stated. Read as a whole, Report No 14 makes it clear that the point of 
the harmonisation process was to restate existing strict or absolute liability offences in a form 
that, having regard to section 22 of the Code, would ensure that the offences would continue to 
be ones of strict or absolute liability. 
 
2. To turn now to the substance of the Attorney’s response, there can be no doubt that every 
offence of strict or absolute liability contained in Territory law will be vulnerable to challenge on 
the ground that it is in conflict with the Human Rights Act 2004; (the possible bases for a 
challenge are explained in Report No 14 of 15 August 2005). It might be guessed that in the vast 
majority of cases, the Supreme Court would find, by application of HRA section 28, that any 
derogation of an HRA right was justified. Nevertheless, the issue of compatibility is a real one in 
respect of every strict liability offence created by the Criminal Code Harmonisation Bill 2005. In 
the first place, it is an issue to be addressed by the Assembly. 
 
3. The Attorney-General’s response accepts, and this is gratefully acknowledged by the 
Committee, that assessment by the Assembly of whether a particular offence of strict or 
absolute liability is in conflict with the HRA will be assisted by a statement in the relevant 
Explanatory Statement of why this is considered desirable. The Committee needs to make clear, 
as it may have failed to do, that it does not seek a “policy” justification as such, but rather a 
justification that will bear on the relevant legal questions; in particular, whether the apparent 
conflict with the HRA can be justified under HRA section 28. 
 
4. The Attorney-General points, however, to the practical restraints involved in providing a 
justification, and in particular so far as concerns the Criminal Code Harmonisation Bill 2005. In 
this light, the Committee has reconsidered the comments it made in Report No 14, and restates 
them as follows: 
 
(a) In relation to each offence provision in the “Harmonisation Bill”, the Explanatory 

Statement should confirm that no new offence of strict or absolute liability has been 
created. The Committee does not see a problem in such statement being made in very 
general terms, as was done in relation to the Criminal Code Harmonisation Bill 2005. 

 
(b) Subject to qualification, the Committee does not consider that there is a need for an 

Explanatory Statement in relation to a “Harmonisation Bill” to provide a justification in 
relation to each offence of strict or absolute liability. If a challenge is made in a court 
proceeding, the need for justification will arise. But the Committee accepts that it is not 
practicable to expect such detail in the Explanatory Statement for a “Harmonisation Bill”. 
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Without being exhaustive, there are two qualifications. First, justification should be 
provided where the punishment for breach of the offence might involve imprisonment. In 
such cases, the possibility of incompatibly with the HRA is quite high, and the Assembly 
needs to carefully consider the issue. Secondly, in relation to a particular offence, the 
Committee may call for justification. The circumstances in which it might cannot be 
stated with any particularity. 

 
(c) The Committee accepts the point made by the Attorney-General on several occasions that it 

is generally undesirable to permit a defendant to invoke a defence of “reasonable excuse”. It 
acknowledges (1) that a defendant may invoke one or more of a number of Code defences 
in relation to an offence of strict or absolute liability (although a lesser range is applicable in 
relation to an offence of absolute liability); and (2) that where it is desirable to make further 
provision for a defence, a more specific defence should be tailored to meet the need; 
(compare A Guide To Framing Commonwealth Offences, Civil Penalties And Enforcement 
Powers, (Commonwealth Minister of Justice, February 2004) at 27). 

 
 Nevertheless, the Committee considers that it has a duty to inform the Assembly where it 

sees that a “Harmonisation Bill” repeals an existing offence which does permit a 
“reasonable excuse” defence (or indeed of any kind of non-Code defence), and then 
restates that offence in a fashion which does not restate that defence. Where this occurs, 
there is an inroad on existing rights, and a Member may wish to propose either that the 
particular defence be reinstated, or that some other more tailored defence be inserted. 

 
 To this end, the Committee (and the Assembly) will be assisted if the Explanatory 

Statement to the “Harmonisation Bill” provides a table of the kind the Attorney-General 
has provided with his response of 20 September to Committee Report No 14.  

 
(d)  Where in relation to a particular offence, a legal burden of proof is placed on a defendant 

to establish a fact, the Explanatory Statement should provide justification for this course. 
With some exceptions, this is done in the Explanatory Statement for the Criminal Code 
Harmonisation Bill 2005. 

 
Comment on the Attorney-General’s response of 20 September to Committee Report No 
14 concerning the Crimes (Sentence Administration) Bill 2005. 
 
1. The Committee does not wish to add to its comments concerning the possible effect of 
subclause 7(2) of the Bill, other than to say that the notion that a person deprived of their liberty 
must not be “subjected to any hardship or constraint other than that resulting from deprivation 
of liberty” (see page 2 of the Attorney-General’s letter, quoting from General Comment 21), 
seems narrower than the notion stated in subclause 7(2). The Committee notes that this 
clarification by the Attorney-General will form part of the legislative history. 
 
2. The Committee accepts that it is very likely that a court would not read subclause 195(1)’s 
imposition of a duty to observe natural justice on the board when carrying out a supervisory 
function as leading to the conclusion that in other respects the board is not so obliged. (One 
could not be absolutely certain that this would be the result, for while the majority of three High 
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Court judges in Minister for Immigration, etc v Miah (2001) 206 CLR 238 rejected this kind of 
reasoning in an analogous situation, two High Court judges dissented.) 
 
The Committee’s concern is really that a reader of the Act, who is unaware of the way the High 
Court approaches the matter, might draw the probably false conclusion that the board is obliged 
to observe natural justice in respect only of its supervisory functions. 
 
3. An issue of significance to the work of the Committee, and more generally, is raised by the 
Attorney-General’s statement that “[a]t present there is no established human right for a victim 
to have their views taken into account by a court when sentencing an offender. While 
international jurisprudence may well develop this notion into a right, it is currently not the 
case”. 
 
To this point, the Committee has not taken the view that any particular document having some 
legal significance, whether international or domestic in character, or the Australian common 
law, sets a limit to what may be taken as a “right” for the purposes of the Committee acting 
under its term of reference to consider whether a clause in a Bill unduly trespasses on personal 
rights and liberties. The Committee draws on various sources, such as, in particular: 
 
• statements of rights and liberties that limit the legislative capacity of the Assembly to make 

laws that trespass on those rights. The Constitution of the Commonwealth of Australia 
contains a number of provisions of this kind, and any judicial extension of the Constitution 
(such as through the political free speech doctrine) is also relevant. Also relevant is the 
Australian Capital Territory (Self-Government) Act 1988; (see in particular section 23(1)(a), 
which precludes a law making an "acquisition of property otherwise than on just terms"); 

• the statement of rights in the Human Rights Act 2004 (and in this respect the Committee has 
a separate term of reference under HRA section 38); 

• any statement of rights and liberties in other legislation of the Territory, or which applies in 
the Territory. Laws such as the Privacy Act 1988 (Commonwealth), and the Discrimination 
Act 1991 (ACT) are laws of this kind; 

• its understanding of what in our legal tradition have been regarded as rights and liberties. 
These common law rights have been developed by the courts largely in the context of the 
interpretation of legislation. The courts assume that the legislature would not trespass on 
these rights without making express provision in this regard. Judicial analysis of the content 
and nature of these rights and the circumstances in which they might be trespassed upon is 
often of particular value because the analysis is made in an Australian context, and 
sometimes in relation to the particular kind of clause under consideration by the Committee; 

• statements of rights and liberties in various international treaties. Of particular relevance is 
the International Covenant on Civil and Political Rights, to which Australia is a party 
(although many of the ICCPR provisions are now found in the Human Rights Act 2004). 
Reference is also sometimes made to the International Covenant on Economic and Social 
Rights. Other instruments, such as the European Convention on Human Rights, may also 
provide guidance as to what rights are to be taken into account, or how some right derived 
from another source might be understood; and 
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• statements of rights and liberties in the constitutional documents of particular countries, 
such as the United Kingdom, New Zealand, Canada, and the USA. 

 
In the end, however, the Committee’s terms of reference are to be understood and applied by 
the Members of the Legislative Assembly.  
 
The rights and values expressed in the legislation of the Territory may also influence the 
Committee’s conception of what “interests” are to be accorded value as “rights”. The 
Committee also notes – as does the Attorney-General – that the interests of victims of crime are 
taken into account in the sentencing process. The Committee also points to the Crimes 
(Restorative Justice) Act 2004, and notes that the first stated object of that Act stated in section 
6 is “(a) to enhance the rights of victims of offences by providing restorative justice as a way of 
empowering victims to make decisions about how to repair the harm done by offences: …”. 
 
4. The Attorney also states that “the committee’s remarks on the extent of the involvement of 
parties in the release on licence proposals engages in a discussion about policy, rather than 
rights”. This follows the Attorney-General’s statement that there is no “right for the 
involvement of victims in the management of sentences”. 
 
The remarks of the Committee to which the Attorney-General refers assert that one can sensibly 
speak of a right of a victim of crime, and that in some measure this right extends to the victim 
“having a say” about the extent of the punishment to be visited upon the criminal. If one 
accepts that there is such a right, then any expression of opinion about the extent of that right is 
bound to extend to a view about what a legislative (or executive) measure should or should not 
do. That is inherent in the very notion that a right limits the range of permissible legislative and 
executive action. Comment on whether such action is appropriate becomes more explicit when 
one turns to address the issue posed by section 28 of the Human Rights Act 2004 – that is, 
supposing some law does limit the scope of a right, whether that is a “reasonable limit” “that 
can be demonstrably justified in a free and democratic society”. 
 
Thus, the Committee’s comments will often appear to be intruding into “policy” analysis and 
comment, and to some extent they must inevitably have this character. The Committee attempts 
to ameliorate the blurring of the line between law and policy by avoiding judgement. 
 
 
 
 
Bill Stefaniak, MLA 
Chair 
 
    October 2005 
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