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TERMS OF REFERENCE
The Standing Committee on Legal Affairs (when performing the duties of a
scrutiny of bills and subordinate legislation committee) shall:
(a)

consider whether any instrument of a legislative nature made under
an Act which is subject to disallowance and/or disapproval by the
Assembly (including a regulation, rule or by-law):
(i)

is in accord with the general objects of the Act under
which it is made;

(ii)

unduly trespasses on rights previously established by
law;

(iii)

makes rights, liberties and/or obligations unduly
dependent upon non-reviewable decisions; or

(iv)

contains matter which in the opinion of the Committee
should properly be dealt with in an Act of the Legislative
Assembly;

(b)

consider whether any explanatory statement or explanatory
memorandum associated with legislation and any regulatory impact
statement meets the technical or stylistic standards expected by the
Committee;

(c)

consider whether the clauses of bills introduced into the Assembly:

(d)

(i)

unduly trespass on personal rights and liberties;

(ii)

make rights, liberties and/or obligations unduly dependent
upon insufficiently defined administrative powers;

(iii)

make rights, liberties and/or obligations unduly
dependent upon non-reviewable decisions;

(iv)

inappropriately delegate legislative powers; or

(v)

insufficiently subject the exercise of legislative power to
parliamentary scrutiny;

report to the Assembly on these or any related matter and if the
Assembly is not sitting when the Committee is ready to report on bills
and subordinate legislation, the Committee may send its report to the
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who
is authorised to give directions for its printing, publication and circulation.

Human Rights Act 2004
Under section 38 of the Human Rights Act, this Committee must report to
the Legislative Assembly about human rights issues raised by bills
presented to the Assembly.
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ROLE OF THE COMMITTEE
The Committee examines all Bills and subordinate legislation
presented to the Assembly. It does not make any comments on
the policy aspects of the legislation. The Committee’s terms of
reference contain principles of scrutiny that enable it to operate in
the best traditions of totally non-partisan, non-political technical
scrutiny of legislation. These traditions have been adopted, without
exception, by all scrutiny committees in Australia. Non-partisan,
non-policy scrutiny allows the Committee to help the Assembly
pass into law Acts and subordinate legislation which comply with
the ideals set out in its terms of reference.

Scrutiny Report No 11—20 June 2005

1

BILLS:
Bills—No Comment
The Committee has examined the following Bills and offers no comment on them.
Appropriation Bill 2005-2006
This is a Bill for an Act to appropriate money for the purposes of the Territory for the financial
year beginning on 1 July 2005, and for other purposes.
Construction Occupations Legislation Amendment Bill 2005
This is a Bill to amend the Construction Occupations (Licensing) Act 2004, and some
associated laws. Apart from minor and technical amendments, the Bill would permit
corporations and partnerships to be licensed under Act in the construction occupation of
plumbing plan certifier; and provide exemptions to the application of certain provisions of the
Building Code of Australia, in certain described circumstances.
Gaming Machine Amendment Bill 2005 (No 2)
This is a Bill to amend the Gaming Machine Act 2004 to remove the GST credit scheme that
currently applies to clubs in the ACT, and for associated purposes; and to increase some
gaming machine tax rates from 1 July 2007.
Rates Amendment Bill 2005
This Bill would amend the Rates Act 2004 to bring the calculation of rates liability for rural
land into line with the method used to determine the rates liability for residential and
commercial land. It allows the inclusion of a fixed charge component into the formula used to
calculate rates liability for rural land. The Bill would also make rural land with an average
unimproved land value of equal to or less than the rates free threshold, liable to the fixed
charge component only.
Revenue Legislation Amendment Bill 2005
This is a Bill to amend the Payroll Tax Act 1987 to expand the definition of wages to capture
the value of employee share schemes; to amend the Land Tax Act 2004 and the Rates Act 2004
to simplify the calculation of land tax; and the Duties Act 1999 so as to make it possible for
people seeking an exemption from the duty on the registration of a motor vehicle to be able to
do so at the place where the registration is processed.
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Unit Titles (Staged Development) Amendment Bill 2005
This is a Bill to amend the Unit Titles Act 2001 to permit the staged development of Class A
units after the first stage has been built
Utilities (Shortage of Essential Services) Amendment Bill 2005
This is a Bill to amend the Utilities Act 2000 to provide for a new regulatory framework for
dealing with shortage of essential services, including provision for a head of power whereby
the Minister responsible for the legislation can make regulations in relation to the
implementation of essential service restrictions in the ACT.

Bills—Comment
The Committee has examined the following Bill and offers these comments on it.
Water Resources Amendment Bill 2005
This is a Bill to amend the Water Resources Act 1998 to allow the Environment Protection
Authority (EPA) to issue a public water utility a licence that allows the utility to take water in a
quantity greater than that expressed in any particular water allocation, from either the same
catchment to which the applications apply, or some other catchment; and to establish the power
to declare a moratorium on the granting of further licenses or allocations to access surface or
ground water resources.
Has there been an inappropriate delegation of legislative power?
Is there an inappropriate delegation of legislative power in that:
•

the Minister may, by declaration, suspend the operation of other Territory laws; or

•

the Executive may add by way of a regulation to the Territory laws which cannot be a
vehicle for challenge to the legality of a declaration?

There are two aspects of the Bill which need to be addressed under this term of reference.
The scope of the power in proposed section 63A
By clause 5 of the Bill, a new subsection 63A(1) would be inserted in the Water Resources Act
1998, to provide:
(1)

The Minister may, in writing, declare that 1 or more of the following provisions are
suspended for a period or periods stated in the declaration:

Scrutiny Report No 11—20 June 2005

3

(a)

section 28 (1) to (6) (Allocation of water);

(b)

section 35 (1) to (4) (Licence to take water);

(c)

section 44 (1) and (2) (Bore construction permit);

(d)

section 47 (2) to (6) (Unlicensed recharge);

(e)

section 77 (3) (Review of decisions).

The effect of a declaration would be to preclude a person from seeking the particular permits
and licences which may be the subject of an application (as the Act now stands). This gives
effect to the object of the Bill to create a scheme for the declaration of a moratorium on the
granting of further licenses or allocations to access surface or ground water resources.
The power to suspend the operation of a law might be seen as an inappropriate delegation of
legislative power in the sense that the Minister can suspend the operation of a statute. On the
other hand, this power is granted by statute, and any suspension by a declaration is a
disallowable instrument. The ability of the Assembly to disallow the declaration might be
thought to be an appropriate protection of the legislative power of the Assembly.
The power to add to the Territory laws which cannot be a vehicle for challenge to the legality
of a decision to make a declaration
This issue arises out of proposed paragraph 63B(3)(b). Whatever its effect (see below), there
is a question whether it is inappropriate to delegate to the Executive a power to add, by the
making of a regulation, to the Territory laws which cannot be a vehicle for challenge to the
legality of a decision to make a declaration under proposed section 63A. It could be argued
that the jurisdiction of the Supreme Court to review administrative action is so fundamental to
the maintenance of the rule of law that any qualification to that power should be by way of an
Act, and not by regulation.
The Committee draws this matter to the attention of the Assembly.
Are rights, liberties and/or obligations made unduly dependent upon insufficiently defined
administrative powers?
Is there an insufficient definition of the power of the Minister under proposed section 63A to
make a declaration suspending the operation of specified Territory laws?
The wide scope of the power of a Minister to make a declaration under proposed section 63A
The power vested in the Minister by proposed subsection 63A(1) is expressed in very wide
terms. The Minister is not obliged to exercise the power (see the word “may”), and no criteria
for its exercise are stated. The Committee generally draws such administrative powers to the
attention of the Assembly; (see Report No 6 of the Sixth Assembly). On its face, the power
appears to be “insufficiently defined”.
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On the other hand, in this context, the concerns that attach to such widely expressed powers
might be thought to lack significance. First, it may be said that an exercise of this power will
not have an impact on existing rights of any person, and thus will not affect “rights, liberties
and/or obligations”. Looked at in the light of the Committee’s term of reference, there is no
issue to be addressed.
Secondly, there are in any event, legal limits to just when the Minister could lawfully make a
declaration under proposed section 63A(1). The power could not lawfully be exercised except
in pursuance of the purposes for which the power is vested in the Minister. The Minister – or a
court considering a challenge to an exercise of the power – would ascertain those purposes by
reference to the whole of the Act, and in terms of other documents such as the Explanatory
Statement and the Presentation Speech. The Explanatory Statement states that the purpose
lying behind the conferral of the power in proposed section 63A on the Minister to suspend the
operation of certain laws (that is, to declare a moratorium) is to “provide an opportunity to
review the criteria under which access to water is granted”.
In addition the Human Rights Act 2004 operates to set limits to the exercise of any
administrative (or legislative or judicial) power. This is explained below.
In these circumstances, the Committee does not consider that rights, liberties and/or obligations
have been made unduly dependent upon an insufficiently defined administrative power, but
draws the matter to the attention of the Assembly.
Report under section 38 of the Human Rights Act 2004
Has there been a trespass on personal rights and liberties?
Privative clauses
Proposed section 63B of the Act, and proposed clause 10 of Schedule 1 of the Administrative
Decisions (Judicial Review) Act 1989
Proposed section 63B of the Act seeks to protect against legal challenge an exercise by the
Minister of the power to make a declaration under proposed section 63A.
63B

Declaration cannot be challenged
(1)

The making of a declaration under section 63A does not create a right.

(2)

Accordingly, a decision to make (or not to make) a declaration is final and
conclusive.

(3)

To remove any doubt and without limiting subsection (2), the following do
not apply to decisions mentioned in that subsection:
(a)

section 77 (Review of decisions);

(b)

a territory law relating to the review of decisions that is prescribed by a
regulation.
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(4)

This section has effect despite any other territory law, whether passed before
or after the commencement of this Act.

(5)

To remove any doubt, a right under subsection (1) means any right or interest,
whether public or private.

Clause 6 of the Bill adds to this attempt to preclude judicial review of the legality of a
declaration by amending the Administrative Decisions (Judicial Review) Act 1989 (ADJR Act),
Schedule 1, by the addition of a new clause 10.
10

This Act does not apply to decisions of the Minister under the Water Resources Act
2005, section 63A (Moratorium on granting licences etc).

The nature of privative clauses
Each of proposed section 63B of the Act, and proposed clause 10 of the ADJR Act, is a
privative clause. By this is meant that each is a provision which seeks to restrict the ordinary
jurisdiction of a court to review the legality of an exercise of administrative power (including
of a power to make subordinate law). Restricting or removing the power of the courts raises a
significant rights issue.
Scrutiny Committees have long been concerned about privative clauses. In the words of a
judge whose book was a major influence leading to the creation of the first Australian Scrutiny
Committee:
In passing such a clause Parliament, it may be thought, was really stultifying itself, because,
having inserted [limitations on the relevant administrative power] by means of [the privative
clause, it] rendered such provisions nugatory: (Lord Hewart, The New Despotism (1929) at
72).
In several reports (see in particular Report No 49 of the Fifth Assembly), the Committee has
noted that Australian judges speak of provisions that restrict or remove the ability of a citizen
to have access to the courts to challenge the acts of a state official as involving a derogation
from "the ordinary rights of individuals": Australian National Airlines Commission v Newman
(1987) 162 CLR 466 at 417. One consequence of this view is that, while acknowledging that
in general a statute may make provision which denies or restricts access to the courts, a court
will only find that the statute has this effect if its wording very clearly does so. In other words,
the courts presume that a law does not intend to detract from the jurisdiction of the courts; see
Australian National Airlines Commission v Newman (1987) 162 CLR 466 at 417 (see the
reference to “strictly construed”), and Bropho v Western Australia (1990) 171 CLR 1 at 17.
There is, however, reason to think that the Legislative Assembly has only a limited capacity to
enact laws which deny or restrict access to the courts. Before turning to this question, it is
necessary to consider just what would be the effect of proposed section 63B of the Act, and
proposed clause 10 of the ADJR Act.
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The effect of the proposed privative clauses
Proposed section 63B of the Act may not operate as a significant restriction on the Supreme
Court’s power to review the legality of a declaration. The statement that a declaration is to be
taken as “final and conclusive” may have no effect on judicial review. Case-law suggests that it
would be taken only as a statement that there is no right of appeal; see Hockey v Yelland (1984)
157 CLR 124 at 130, and at 142. To provide that the making of a declaration “does not create a
right” has no bearing on the availability of review (although it might have some effect on its
scope).
The effect of proposed paragraph 63B(3)(b) is also doubtful. On its face, it seems to empower
the Executive (see section 79 of the Water Resources Act 1998) to specify by a regulation what
“territory law[s] relating to the review of decisions” do not apply to a decision of the Minister
to make a declaration under proposed section 63A. It is, however, quite unclear just what
kinds of Territory laws might be so specified. The judicial review powers of the Supreme
Court derive from the Supreme Court Act 1933, and it is difficult to see how this statute could
be characterised as a law “relating to the review of decisions”. The uncertainty might well be
resolved in favour of preserving the administrative law jurisdiction of the Supreme Court; see
Bropho v Western Australia (1990) 171 CLR 1 at 17, (cited above).
Proposed clause 10 of schedule 1 of the ADJR Act would take affect according to its terms.
Thus, a person aggrieved by the making of a declaration by the Minister under proposed
subsection 63A(1) of the Act could not seek the remedy of judicial review provided for by
section 5 of the ADJR Act. The removal of this remedy is not a significant restriction on
judicial review, as other similar remedies are available from the Supreme Court.
Denial of an ability to obtain reasons for the exercise of power under proposed section 63A
Is the denial to a person aggrieved by the making of a declaration of an ability to obtain a
statement of reasons an undue trespass on rights?
The significant effect of proposed clause 10 will be to preclude a person aggrieved a
declaration made by the Minister from obtaining from the Minister a statement of reasons for
the making of a declaration. That is, section 13 of the ADJR Act, which would otherwise
require such a statement, is displaced by clause 10.
The ability of a person to challenge an exercise of statutory power turns critically on what they
can find out about the reasons motivating that exercise. The High Court has, however, not
accepted that the obligation of an administrative decision-maker to observe procedural fairness
(or natural justice) normally includes an obligation to give reasons; see Public Service Board of
NSW v Osmond [1986] HCA 7. In that case, the Court did not accept the view of Kirby P,
stated in the NSW Court of Appeal, that
“The overriding duty of public officials who are donees of statutory powers is to act justly,
fairly and in accordance with their statute. Normally, this will require, where they have a
power to make discretionary decisions affecting others, an obligation to state the reasons for
their decisions. That obligation will exist where, to do otherwise, would render nugatory a
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facility, however limited, to appeal against the decision. It will also exist where the absence
of stated reasons would diminish a facility to have the decision otherwise tested by judicial
review to ensure that it complies with the law and to ensure that matters have been taken
into account which should have been taken into account or that matters have not been taken
into account which ought not to have been taken into account”: see at [1986] HCA 7 [5].
(In the High Court, Gleeson CJ did note that Kirby P “recognized exceptions to the obligation
to state reasons, for example, where it would be otiose to do so, or where it was clear by
inference or otherwise what the reasons were, or where the giving of reasons would disclose
confidential information or invade privacy: ibid.)
In the Territory, there has been legislative adoption of the approach of Kirby P. By
combination of section 13 of the ADJR Act, and section 26 of the Administrative Appeals
Tribunal Act 1989, the law provides a comprehensive regime for the provision of reasons by
decision-makers. This scheme can, however, be displaced by a law of the Territory, and this is
what proposed clause 10 of the ADJR Act does in relation to declarations by the Minister
under proposed section 63A of the Water Resources Act 1998.
It may well be, however, that one effect of HRA subsection 21(1) is that normally – or at least
in many cases – an administrative decision-maker will be obliged to give reasons for their
decision. The effect of subsection 21(1) on administrative decision-making is obscure, and
given that it is unlikely that a declaration by the Minister under proposed section 63A is a kind
of decision falling within HRA subsection 21(1), the Committee does not suggest that there is
conflict between these two provisions.
There remains a question whether the effect of proposed clause 10 of the ADJR Act is an
undue trespass on rights of a person aggrieved by the making of a declaration.
The Committee draws this matter to the attention of the Assembly.
An ineffective attempt to protect the privative clauses in proposed section 63 from repeal or
amendment
Is proposed subsection 63B(4) a misleading statement of the law?
Subsection 63B(4) provides that: “This section [63B] has effect despite any other territory
law, whether passed before or after the commencement of this Act”.
On its face, the effect of this provision is that proposed section 63B would continue to operate
in the face of a later Act of the Assembly inconsistent with the terms of proposed section 63B.
But, as matter of law, it cannot have the effect. The Legislative Assembly does not have the
power to entrench a statute and preclude its later repeal or amendment. This raises a rights
issue in that proposed subsection 63B(4) is misleading.
Provisions such as proposed subsection 63B(4) have been inserted in previous Bills. On the
Committee’s understanding of their effect, they are ineffective and misleading.
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The capacity of the Legislative Assembly to enact privative clauses
Is a privative clause inconsistent with subsection 48A(1) of the Australian Capital Territory
(Self-Government) Act 1988?
The Australian Capital Territory (Self-Government) Act 1988
In the first place, account must be taken of subsection 48A(1) of the Australian Capital
Territory (Self-Government) Act 1988, which provides:
(1)

The Supreme Court is to have all original and appellate jurisdiction that is necessary
for the administration of justice in the Territory.

Given that subsection 48(1) is found in Part VA of the Act, it is reasonable to read this
provision as a limitation on the legislative power of the Assembly under subsection 23(1),
which provides:
(1)

Subject to this Part and Part VA, the Assembly has power to make laws for the peace,
order and good government of the Territory.

It may be argued that it “is necessary for the administration of justice in the Territory” that the
Supreme Court have power to review the legality of the exercise of any statutory power. A
privative clause does undermine the notion of the rule of law. This argument could also find
support in the common law approach to privative clauses, and by reference to the
consequences of the Human Rights Act 2004 (see below).
If this line of argument is correct, then it is beyond the power of the Assembly to enact
privative clauses which purport to deny, or perhaps even to restrict, access to the Supreme
Court by persons seeking to challenge the legality of an exercise of statutory power.
The Human Rights Act 2004
Is a privative clause inconsistent with the Human Rights Act 2004?
A significant effect of the Human Rights Act 2004 is that in the exercise of any statutory power
– whether administrative, judicial, or legislative – the decision-maker must, unless the law
conferring the power provides otherwise, proceed on the basis that the power does not authorise
action inconsistent with a right stated in the HRA. This comes about as a product of HRA
section 30(1):
30(1) In working out the meaning of a Territory law, an interpretation that is consistent
with human rights is as far as possible to be preferred.
(A “Territory law” is “an Act or statutory instrument”: HRA Dictionary.)
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Assessment of whether there is inconsistency between a particular exercise of a statutory power
(the ‘action’) and the HRA requires a two-step process. The first question is whether the action
derogates from an HRA right, and the second is whether that derogation is justified under HRA
section 28. It is only where the first question is answered ‘yes’, and the second ‘no’, that it
follows (subject to a qualification) that the decision-maker did not have power to take the
relevant action. The qualification is that the action taken is lawful if the law authorising the
power clearly authorised action inconsistent with the HRA. (In this case, the Supreme Court
could, under HRA section 32, entertain an application for a declaration that the empowering law
was in conflict with the HRA. The action would, however, remain lawful, even if a declaration
was made.)
While it may be presumed that the Assembly intends that statutes and statutory instruments be
understood so as not to authorise action inconsistent with an HRA right, the position is
complicated by HRA section 30(2). This states a limitation of uncertain scope to the operation
of section 30(1):
“30(2) Subsection (1) is subject to the Legislation Act, section 139”.
The Note accompanying section 30(2) reads:
“Legislation Act, section 139 requires the interpretation that would best achieve the purpose
of a law to be preferred to any other interpretation (the purposive test)”.
Lying in section 30(2) may be a significant qualification to section 30(1). On the face of it, the
interpreter (a court, an administrative decision-maker, or whomsoever) must ascertain the
purpose of some particular provision of a law, and then must take a view of the meaning of the
provision that will best accord with its purpose. In this exercise, the interpreter must disregard
any question about the consistency of that view with the statement of rights in Part 3. This is the
effect of the words “subject to” in section 30(2). Thus, the decision-maker cannot, in “working
out the meaning” of the law under section 30(1), read it in a way that avoids inconsistency with
an HRA right where to do so would not “best achieve the purpose of a law”. Nor can it, in
every case, be presumed that the purpose of the authorising law is to avoid conflict with an HRA
right.
Thus, while in respect of many statutory powers it may be argued that they must be exercised in
a way which avoids a conflict with an HRA right, this will not be so in two kinds of case: (1)
where the empowering law provides clearly that action may be in conflict, and (2) where, in the
light of the purpose of the law, it must be read as authorising action in conflict. It will be for a
court to determine whether the HRA is displaced in either of these ways.
It is apparent that the HRA has a profound impact on the exercise of statutory power. This
impact would be rendered ineffective by a privative clause aimed at preventing the Supreme
Court from granting a remedy for an excess of the relevant statutory power. This raises the
question whether the Supreme Court would find that a privative clause is inconsistent with the
HRA.
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The HRA does not, in explicit terms, contain any unqualified statement of a right to judicial
review of statutory power. Subsection 21(1) provides:
(1) Everyone has the right to have criminal charges, and rights and obligations
recognised by law, decided by a competent, independent and impartial court or
tribunal after a fair and public hearing.
It may be that HRA subsection 21(1) will operate to restrain the use of the privative clause, but
only where the particular exercise of administrative power which is sought to be protected by
the privative clause affects “rights” or “obligations” of the person seeking review: (see the
discussion of subsection 21(1) in Report No 49 of the Fifth Assembly). An exercise of the
power conferred on the Minister by proposed section 63A may not be a power of this kind.
Another possible basis for an argument that the HRA states a right to judicial review of
statutory power may be located in HRA subsection 8(3):
(3)

Everyone is equal before the law and is entitled to the equal protection of the law
without discrimination. In particular, everyone has the right to equal and effective
protection against discrimination on any ground.

Is this a right to “protection of the law”? On this basis, it may be seen as a right of access to the
courts. But it may be read as stating only that all persons have a right to whatever protection is
afforded by the law, and thus, if no person has access to the courts, there is no conflict with
subsection 8(3).
Whether or not the HRA will be understood to state a right to judicial review of statutory
power, its effect on the scope of statutory powers underlines the common law view that
privative clauses are inconsistent with the notion of the rule of law, and impinges on the rights
of a person affected by an exercise of the relevant power.
Conclusion
In Report 53 of the Fifth Assembly, concerning the Electricity (Greenhouse Gas Emissions) Bill
2004, the Committee said:
Critical to the rule of law is the principle that bodies invested with statutory power should
stay within the boundaries of their power; (in legal terms, the body should not act ultra vires
- "beyond power"). Legislative qualification of this principle raises a concern.
The Committee repeats this concern in relation to proposed section 63B of the Water Resources
Amendment Bill 2005.
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SUBORDINATE LEGISLATION:
Disallowable Instruments—No Comment
The Committee has examined the following disallowable instruments and offers no comment
on them:
Disallowable Instrument DI2005-26 being the Residential Tenancies (Tribunal) Selection
2005 made under subsection 112(5) of the Residential Tenancies Act 1997 appoints a
specified person as a member of the Residential Tenancies Tribunal.
Disallowable Instrument DI2005-36 being the Electoral Commissioner Appointment 2005
made under section 22 of the Electoral Act 1992 appoints a specified person as Electoral
Commissioner for the ACT.
Disallowable Instrument DI2005-38 being the Public Sector Management Amendment
Standard 2005 (No. 2) made under section 251 of the Public Sector Management Act 1994
amends the Management Standards to support the Territory Records Act 2002.
Disallowable Instrument DI2005-39 being the Nature Conservation (Species and
Ecological Communities) Declaration 2005 (No. 1) made under section 38 of the Nature
Conservation Act 1980 revokes Disallowable Instrument DI2003-319 and declares
specified species as vulnerable or endangered.
Disallowable Instrument DI2005-40 being the Public Place Names (Harrison)
Determination 2005 (No. 1) made under section 3 of the Public Place Names Act 1989
revokes Disallowable Instrument DI2004-79 and determines the names of public places
that are Territory land in the division of Harrison.
Disallowable Instrument DI2005-42 being the Surveyors (Commissioner for Surveys)
Appointment 2005 (No. 1) made under section 7 of the Surveyors Act 2001 appoints a
specified person as Commissioner for Surveys.
Disallowable Instrument DI2005-43 being the Road Transport (General) (Parking Ticket
Fees) Declaration 2005 (No. 1) made under section 96 of the Road Transport (General) Act
1999 revokes Disallowable Instrument DI2004-205, determines parking ticket fees and
converts the car park located in section 84, City Division, from a multi-stay to a shortstay ticket car park.
Disallowable Instrument DI2005-44 being the Land (Planning and Environment) Criteria
for Direct Grant of a Lease (City West Precinct) Determination 2005 (No. 1) made under
subsection 161(7) of the Land (Planning and Environment) Act 1991 establishes the criteria
for the direct sale of land within the City West precinct to the Australian National
University.
Disallowable Instrument DI2005-45 being the Road Transport (General) (Application of
Road Transport Legislation) Declaration 2005 (No. 6) made under section 12 of the Road
Transport (General) Act 1999 declares that the road transport legislation does not apply to
ACT roads and road related areas used by vehicles competing in the ACT timed special
(competitive) stages of the Subaru Rally of Canberra.
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Disallowable Instrument DI2005-46 being the Public Sector Management Amendment
Standard 2005 (No. 3) made under section 251 of the Public Sector Management Act 1994
amends the Management Standards.
Disallowable Instrument DI2005-47 being the Road Transport (Public Passenger
Services) Maximum Fares Determination 2005 (No. 2) made under section 23 of the Road
Transport (Public Passenger Services) Act 2001 revokes Disallowable Instrument DI200532 and determines the maximum fares for ACTION Authority regular route services.
Disallowable Instrument DI2005-48 being the Race and Sports Bookmaking (Operation
of Sports Bookmaking Venues) Direction 2005 (No. 2) made under section 22 of the Race
and Sports Bookmaking Act 2001 revokes Disallowable Instrument DI2005-11 and
determines directions for the operation of sports bookmaking venues.
The Committee notes that this instrument corrects descriptive errors in DI2005-11, including
errors identified by the Committee in its Report No 5 of the Sixth Assembly.
Disallowable Instrument DI2005-49 being the Public Sector Management Amendment
Standard 2005 (No. 4) made under section 251 of the Public Sector Management Act 1994
amends the Management Standards.
Disallowable Instrument DI2005-50 being the Financial Management Amendment
Guidelines 2005 (No. 1) made under section 67 of the Financial Management Act 1996
amends the Financial Management Guidelines.
Disallowable Instrument DI2005-51 being the Hotel School Appointment 2005 (No. 1)
made under section 16 of the Hotel School Act 1996 appoints a specified person as a
member of the Board of Management of the Australian International Hotel School.
Disallowable Instrument DI2005-52 being the Rehabilitation of Offenders (Interim)
(Sentence Administration Board) Appointment 2005 (No. 1) made under paragraph
68(1)(c) of the Rehabilitation of Offenders (Interim) Act 2001 appoints a specified person as
a member of the Sentence Administration Board.
Disallowable Instrument DI2005-56 being the Remand Centres (Official Visitor)
Appointment 2005 made under section 6A of the Remand Centres Act 1976 appoints a
specified person as an Official Visitor for ACT Remand Centres.
Disallowable Instrument DI2005-57 being the Public Place Names (Duffy) Determination
2005 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the
name of a new road in the Division of Duffy.
Disallowable Instrument DI2005-59 being the Taxation Administration (Rates—Rebate
Cap) Determination 2005 (No. 1) made under section 139 of the Taxation Administration
Act 1999 revokes Disallowable Instrument DI2004-58 and determines the rebate cap for
the purposes of the Act.
Disallowable Instrument DI2005-60 being the Taxation Administration (Land Tax)
Determination 2005 (No. 1) made under section 139 of the Taxation Administration Act
1999 revokes Disallowable Instrument DI2004-61 and determines the rates for the
calculation of land tax for residential and commercial land.
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Disallowable Instruments—Comment
The Committee has examined the following disallowable instruments and offers these
comments on them:
No Explanatory Statement
Disallowable Instrument DI2005-33 being the Health Records (Privacy and Access) (Fees)
Determination 2005 (No. 1) made under section 34 of the Health Records (Privacy and
Access) Act 1997 revokes Disallowable Instrument DI2000-279 and determines fees
payable for the purposes of the Act.
The Committee notes that no Explanatory Statement is available in relation to this instrument.
Minor drafting issues
Disallowable Instrument DI2005-41 being the Domestic Violence (Prevention Council)
Appointment 2005 made under section 6 of the Domestic Violence Agencies Act 1986
appoints specified persons to the Domestic Violence Protection Council.
The Committee notes that the Explanatory Statement to this instrument states:
The format for these appointments has been varied to facilitate ease of access to
membership details (both current and historical) for the council. In future this
instrument will be amended to include future appointments and changes to the
membership of this council.
The Committee would appreciate the Minister's advice as to how the variation to the format of
the instrument will facilitate ease of access to membership details for the council.
This comment also applies in relation to the appointments made by DI2005-53 and DI2005-54.
Disallowable Instrument DI2005-53 being the Legal Aid Commission Appointment 2005
made under section 7 of the Legal Aid Act 1977 appoints a specified person as a part-time
Commissioner to the Legal Aid Commission.
See comment above.
Disallowable Instrument DI2005-54 being the Liquor Licensing Board Appointment
Amendment 2005 made under section 12 of the Liquor Act 1975 amends Disallowable
Instrument DI2004-268 and appoints a specified person as a member of the Liquor
Licensing Board.
See comment above.
Disallowable Instrument DI2005-55 being the Road Transport (Safety and Traffic
Management) Parking Authority Declaration 2005 (No. 2) made under subsection 75A(2)
of the Road Transport (Safety and Traffic Management) Regulation 2000 declares a specified
company to be a Parking Authority in the suburb of Belconnen.
The Committee notes that this instrument indicates that it is made under "Road Transport
(Safety and Traffic Management) Regulation 2000, Section no 75A(2) (Parking Authorities)".
The Committee notes that the "no" is superfluous.
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Subordinate Law—No Comment
The Committee has examined the following subordinate law and offers no comment on it:
Subordinate Law SL2005-6 being the Tertiary Accreditation and Registration
Amendment Regulation 2005 (No. 1) made under the Tertiary Accreditation and
Registration Act 2003 prescribes the circumstances under which a higher eduction course,
accredited under the Act, may be cancelled.
Subordinate Laws—Comment
The Committee has examined the following subordinate laws and offers these comments on
them:
Minor drafting issue
Subordinate Law SL2005-7 being the Road Transport (Safety and Traffic Management)
Amendment Regulation 2005 (No. 1) made under the Road Transport (Safety and Traffic
Management) Act 1999 determines an additional ten declared sites identified by the
Camera Enforcement Safety Management Committee as crucial sections of road for the
operation of mobile speed cameras.
The Committee notes that the Explanatory Statement to this subordinate law states:
This amending regulation amends Schedule 1 to insert references to an additional
ten declared sites, identified by the Camera Enforcement Safety Management
Committee, as crucial sections of road to be included for the operation of mobile
speed cameras.
These sites represent “gaps” in the mobile speed camera network along existing
major routes. For example, Adelaide Avenue becomes Yarra Glen from the
intersection with Kent Street in Deakin. While Adelaide Avenue is a declared
road Yarra Glen is not.
This amendment will allow mobile speed cameras to operate along the
continuous section of road known as Adelaide Avenue and then Yarra Glen. The
amendment will similarly “fill in” gaps in the mobile speed camera network on
other major roads.
The Committee notes that sections 5 and 6 of the subordinate law also make amendments to
the examples set out in subsections 108(4), (5) and (6) of the Road Transport (Safety and
Traffic Management) Regulation 2000. While it appears to the Committee that these
amendments relate to minor drafting issues, the Committee would appreciate the Minister's
confirmation that this is the case.
Strict liability offences
Subordinate Law SL2005-8 being the Utilities (Gas Restrictions) Regulation 2005 made
under the Utilities Act 2000 provides for the introduction and enforcement of a gas
restriction scheme in the ACT.
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Section 9 of the Utilities (Gas Restrictions) Regulation 2005 (the Regulation) allows the
Minister to declare that an "approved gas restriction scheme" (which the Minister can approve
under section 6 of the Regulation) is in force. Section 10 the allows "the utility" (being the gas
distributor) to impose gas restriction measures, under the scheme. Subsection 10(3) requires
that the imposition of restrictions be publicly notified.
Subsection 10(5) provides that a failure to notify does not affect the validity of the restriction.
Part 3 of the Regulation deals with enforcement of gas restrictions. Subsection 14 (1) provides
that a person commits an offence if:
•

he or she is the occupier of premises; and

•

gas is used on the premises, in contravention of a gas restriction; and

•

the gas restriction has been properly notified, under section 10 of the Regulations.

An offence under subsection 14(1) carries a maximum penalty of 10 penalty units (ie $1,000).
Under subsection 14(2), an offence under subsection 14(1) is expressly a strict liability
offence. The Committee notes, however, that subsection 14(3) goes on to provide that it is a
defence to a prosecution for an offence against section 14 if the defendant proves that he or she
did not know that a gas restriction had been imposed.
Section 16 also creates a strict liability offence, also punishable by a maximum penalty of 10
penalty units, of contravening a direction given by an authorised person under section 15 of the
Regulation. Unlike section 14, however, no defence is provided for in section 16.
As noted in Report No 2 of the Sixth Assembly, the use of strict liability offences is a recurring
issue for the Committee. In Report No 2 of the Sixth Assembly (at pp 5-8), the Committee set
out a general statement of its concerns, as it had to the Fifth Assembly. The Committee also
referred to the principles endorsed by the Senate Standing Committee for the Scrutiny of Bills
in relation to strict liability offences.
In particular, the Committee noted that, in its Report No 38 of the Fifth Assembly, it had
proposed that where a provision of a bill (or of a subordinate law) proposes to create an
offence of strict or absolute liability (or an offence which contains an element of strict or
absolute liability), the Explanatory Statement should address the issues of:
•

why a fault element (or guilty mind) is not required and, if it be the case, explanation
of why absolute rather than strict liability is stipulated;

•

whether, in the case of an offence of strict liability, a defendant should nevertheless
be able to rely on some defence, such as having taken reasonable steps to avoid
liability, in addition to the defence of reasonable mistake of fact allowed by section
36 of the Criminal Code 2002.

In Report No 38 of the Fifth Assembly, the Committee went on to say:
The Committee accepts that it is not appropriate in every case for an
Explanatory Statement to state why a particular offence is one of strict (or
absolute) liability. It nevertheless thinks that it should be possible to
provide a general statement of philosophy about when there is justified
some diminution of the fundamental principle that an accused must be
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shown by the prosecution to have intended to commit the crime charged.
There will also be some cases where a particular justification is called for,
such as where imprisonment is a possible penalty.
The Committee notes that Explanatory Statement to this subordinate law does not address any
of the issues above.
The Committee draws the provisions to the attention of the Assembly, as they may be
considered to trespass on rights previously established by law, contrary to paragraph (a)(ii) of
the Committee's terms of reference.

INTERSTATE AGREEMENTS
The Committee has not been advised of any negotiations in respect of an Interstate Agreement.

REGULATORY IMPACT STATEMENTS
There is no matter for comment in this report.

GOVERNMENT RESPONSES
The Committee has received responses from:
•

The Attorney-General, dated 4 May 2005, in relation to comments made in Scrutiny Report 4
regarding Disallowable Instrument DI2004-261, being the Liquor Licensing Standards Manual
Amendment 2004 (No. 1).

•

The Minister for Urban Services, dated 9 May 2005, in relation to comments made in Scrutiny
Report 10 regarding the following Disallowable Instruments:
-

DI2005-32 being the Road Transport (Public Passenger Services) Maximum Fares
Determination 2005 (No. 1); and

-

DI2005-21 being the Waste Minimisation (Fees) Amendment Determination 2005 (No. 1).

•

The Minister for Urban Services, dated 11 May 2005, in relation to comments made in
Scrutiny Report 6 regarding Subordinate Law SL2005-4, being the Road Transport Legislation
(Hire Cars) Amendment Regulation 2005 (No. 1).

•

The Attorney-General, dated 13 May 2005, in relation to comments made in Scrutiny Report 2
regarding the Justice and Community Safety Legislation Amendment Bill 2004 (No. 2).

•

The Attorney-General, dated 3 June 2005, in relation to comments made in Scrutiny Report 10
regarding the Crimes (Child Sex Offenders) Bill 2005.

•

The Attorney-General, dated 3 June 2005, in relation to comments made in Scrutiny Report 10
regarding the Crimes (Sentencing) Bill 2005.
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•

The Acting Attorney-General, dated 7 June 2005, in relation to comments made in Scrutiny
Report 10 regarding the Human Rights Commission Bill 2005.

The Committee thanks the Attorney-General, the Acting Attorney-General and the Minister for
Urban Services for their helpful responses.

ADDITIONAL COMMENTS
Further comment on the Crimes (Child Sex Offences) Bill 2005
The Committee has noted with appreciation the detailed response by the Attorney General to the
report of the Committee concerning the Crimes (Child Sex Offences) Bill 2005. It offers these
further comments on two particular matters for the assistance of the Assembly.
The position of young offenders
In reporting under section 38 of the Human Rights Act 2004, the Committee reported about an
issue arising out of HRA section 11(2), which provides:
(2)

Every child has the right to the protection needed by the child because of being a child,
without distinction or discrimination of any kind.

The Committee noted that:
Given that the kinds of child sex offences that may trigger the operation of the scheme
include some that would be involved in internet down-loading and swapping of child
pornography, there is a prospect that many young people will commit the trigger offences.
The issue then is whether, in addition to whatever will follow from their conviction of an
offence, the young offender should be treated as a registrable offender and subject to the
scheme of this Bill. (The Committee has noted that the operation of the scheme is in some
respects modified as it applies to young offenders.)
The Committee’s reference to “trigger offences” reflects the fact that a person is a “registrable
offender” by virtue of the operation of the law – that is, where he or she is sentenced for a
“registrable offence”: paragraph 8(1)(a). No court has the power to prevent the law taking effect
in this way. In addition, a person who is not sentenced for such an offence may nevertheless be
ordered to be classified as such by order of the sentencing court; see clauses 15 to 18.
The Committee’s comment was that the matter of how the Bill applied to young offenders called
for explanation.
In response, the Attorney states that the government carefully considered whether the Bill was
HRA compatible. In particular, and addressing the Committee’s report, the Attorney points out
that “the registration scheme would not automatically apply to a young offender who commits a
registrable offence of an act of indecency with a young person or possessing child pornography.
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Clause 9 of the Bill is included as a safeguard against the influx of young offenders on the
register for the commission of these offences”.
The Committee’s reading of paragraph 9(1)(c) is that is takes out of the category of “registrable
offender” only a young offender who has been sentenced for a single offence of an act of
indecency with a young person or possessing child pornography. Thus, it does not affect the
position of a young offender who is sentenced for more than one offence of such a kind where
the offences arise out of more than one incident (see subclause 9(3)), or where the young
offender has a previous conviction for the offence.
The Committee did not mention this in its Report on this Bill, but it adds here that it is puzzled
by a reference in the outline of the Act, provided in paragraph 6(2)(c), to the Act “[allowing] the
sentencing court to order young offenders to comply with the reporting obligations of the Act”.
So far as the Committee can ascertain, a sentencing court has no discretion in the matter once the
young offender is sentenced for a trigger offence.
The keeping and disclosure of identification material
The Committee addressed this issue in terms of whether there was a tension between clause 82 of
the Bill and Information Privacy Principle 11 (IPP) (see section 14 of the Privacy Act 1988
(Commonwealth), and noting that this Act applies in the ACT).
In response, the Attorney makes two points:
•

that since clause 82 is concerned only with the keeping of information, and not its disclosure,
IPP 11 has no application; and

•

that clause 118 regulates disclosure “the material”, and it mimics IPP 11, and further
outlining what clause provides by way of access to “the register”.

The Committee sees the matter somewhat differently. First, “the material” referred to in clause
82 does not include the child sex offenders register. It refers to copies of documents,
fingerprints, or photographs that may have been taken under Part 3.4 from, or in relation to, the
offender. Clause 82 then provides that the chief police officer may, during a registrable
offender’s reporting period, keep such material for law enforcement, crime prevention or child
protection purposes.
The Committee has read clause 82 as authorising the use of this material kept under clause 82 for
these purposes. The wording of clause 82 – “keep for law enforcement, crime prevention or
child protection purposes” – suggest this to the Committee. To keep information for a purpose
suggest that it may be used for that purposes. (Clause 118 has no bearing on the matter given that
it applies only to the child sex offenders register.)
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If the Committee is correct, then two rights issue arise out of clause 82. The first is whether
clause 82 is consistent with IPP 11 (which governs the disclosure of personal information), or
with IPP 10, (which governs the use of personal information). The Committee appreciates that
both IPPs permit of use or disclosure “required or authorised by or under law”. The legal
question is whether an ACT law can make such provision. Secondly, if an ACT law can do so,
the issue then is whether clause 82 is consistent with HRA section 12, and, in particular, with
whether clause 82 amounts to a breach of the right of a person “not to have his or her privacy …
interfered with unlawfully or arbitrarily”.

Karin MacDonald, MLA
Deputy Chair
June 2005
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