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16 December 2022

Standing Committee on Economy and Gender and Economic Equality
ACT Legislative Assembly

GPO Box 1020

Canberra ACT 2601

By email: LACommitteeEGEE@parliament.act.gov.au
Dear Committee,
Inquiry into the Future of the Working Week

The ACT Law Society welcomes the opportunity to comment on the Committee’s Inquiry into the
Future of the Working Week. We note the broad scope of the inquiry with views sought not on a
specific legislative proposal, but on whether a four-day work week is desirable and how it might be
implemented within the ACT.

We have consulted the Society’s Employment Law Committee and seek to offer relevant comment
on the terms of reference (d — e), concerning relevant industrial law considerations and the
potential implications of a move to a four-day work week on the legal industry and the
administration of justice more generally.

Industrial/Employment law considerations

The key hurdle for the ACT legislature acting in this area is constitutional. Section 122 of the
Commonwealth of Australia Constitution Act (the Constitution) provides the Commonwealth with
a plenary power to legislate for the territories; and utilising this power, it passed the Australian
Capital Territory (Self-Government) Act 1988 (the Self-Government Act).

The Self-Government Act provides a general legislative power, at section 22 providing the
Legislature with “power to make laws for the peace, order and good government of the Territory,”
a formulation that has provided jurisdiction for laws regulating the economy and employment
within the Territory.

However, where laws made under this power come into conflict with laws enacted by the
Commonwealth, the latter will prevail.

This poses a particular problem for the Territory in the regulation of hours of work (and
employment more generally) insofar as the Commonwealth already extensively covers the field.
Even the States, with more general freedom to act than the Territory, have been largely boxed out
of the field, following NSW v Commonwealth (2006) HCA 52 (the WorkChoices case), in which
section 51(xx) of the Constitution (the Corporations power) was held to be capable of justifying
Commonwealth regulation of the employment relationships of corporate entities throughout the
country. For the Territories, the lockout is virtually complete, with section 14 the Fair Work Act
2009 (the Act) reading:



(1) A national system employer is:
(a) a constitutional corporation, so far as it employs, or usually employs, an individual; or
(b) the Commonwealth, so far as it employs, or usually employs, an individual; or
(c) a Commonwealth authority, so far as it employs, or usually employs, an individual; or

(d) a person so far as the person, in connection with constitutional trade or commerce, employs,
or usually employs, an individual as:

(i) aflight crew officer; or
(i) a maritime employee; or
(iii) a waterside worker; or

(e) abody corporate incorporated in a Territory, so far as the body employs, or usually employs,
an individual; or

(f) a person who carries on an activity (whether of a commercial, governmental or other nature)
in a Territory in Australia, so far as the person employs, or usually employs, an individual in
connection with the activity carried on in the Territory.

While section 14(2) provides that a Territory Minister may exempt a particular local government
organisation from the operation of the Act, to the best of our knowledge this has not occurred
within the ACT.

Noting that the Act is highly comprehensive and is accompanied by multiple regulations, more than
100 industry awards and innumerable Enterprise Agreements (which as statutory instruments, have
the same ability to override Territory Acts as any other piece of Commonwealth legislation), the
Legislature should consider the reach of the Fair Work Act 2009 when considering this proposal.

The Act itself, at section 62, establishes the 38 hour week as the maximum for a full-time employee,
as an element of the National Employment Standards. Further, each of the Modern Awards includes
provisions relating to the permissible patterns of hours, generally limiting ordinary hours to a band
of hours on each day between Monday to Friday of each week. Working outside or beyond these
hours, in most awards, results in additional payments to workers under penalty or shift provisions
within those awards.

For the most part, any Territory law or act purporting to reduce hours worked each week, or
modifying the pattern by which they are worked, is likely to be overridden for national system
employers. Moreover, while ordinary contracts of employment (which remain in existence under
the common law and are recognised and made enforceable under the Fair Work Act via the “safety
net contractual entitlement” provisions at section 542) are not statutory instruments, interference
with them in a manner that reduces the rights to payment or hours of work for either party may
trigger the overriding constitutional right to compensation on “just terms” under s51(xxxi) of the
Constitution.

For these reasons, a move to use legislative power or regulation to reduce the work week amongst
ACT private sector employees or employees (direct or indirect) of the Federal government may not
succeed. We would be happy to comment further on any options the government chooses to
explore further at a later stage within the inquiry.

Impacts of a four day week on the legal industry

For the legal industry, the move to a four day week would raise a wide range of concerns., The legal
sector comprises a range of actors — sole practitioners, firms, in-house lawyers in private, not-for-
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