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1. Scope  

 To assist the committee in its deliberations, this submission sets out:  

(a) the unique features of the Assembly precincts as a workplace and the Assembly’s approach 
to work health and safety during the pandemic; 

(b) an account,1 in the form of a chronology, of the relevant events associated with the serving 
of two prohibition notices (N-5068 and N-5078—see Attachment A) by WorkSafe ACT on 
the Speaker of the Legislative Assembly for the Australian Capital Territory; and 

(c) matters that the committee may wish to consider. 

A note on privilege 

 The term ‘parliamentary privilege’ is sometimes misunderstood.  

 The ‘privileges’ that are enjoyed by parliaments in the Westminster tradition, are the powers 
and immunities that attach to legislative chambers, their committees, and their members to 
ensure that they are able to carry out their functions unhindered.  

 As the most direct embodiment of the will of electors and the body from which executive 
government is formed (and to which government is responsible), parliaments represent electors 
(and air their grievances), consider and make laws, and scrutinise and hold executive 
government to account. The powers, privileges and immunities of parliament recognise the 
singular and central nature of these functions in our democratic scheme and have evolved over 
centuries of dispute between the legislature, the Crown/executive government and, on 
occasion, the courts. 

 With certain minor exceptions, the powers, privileges and immunities of the Assembly, its 
committees and its members are the same as those of the Australian House of Representatives.2 
Through s 49 of the Australian Constitution, the House of Representatives itself is given the 
powers, privileges, and immunities of the UK House of Commons as they existed at the time of 
the establishment of the Commonwealth. 

 Among their privileges, parliaments have the protection of the freedom of speech,3 the power 
to investigate and punish contempts, the power to make rules and orders concerning the 
conduct of their business, and the power of inquiry (including the power to call for papers, 
persons, and records), which is regarded as essential to the parliament’s function of holding 
executive government to account. 

 
1 The account does not include matters that may have arisen in the course of a committee proceeding (and that were not 
authorised for publication) or matters that were the subject of procedural advice to the Speaker or other members. 
2 Australian Capital Territory (Self-Government) Act 1988 (Cth), s 24. Unlike the Senate or the House of Representatives, the 
Assembly is unable to fine or imprison a person. 
3 Article 9, Bill of Rights 1688 
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 While the privileges of parliaments are sometimes conceived as being exceptions to the normal 
operation of the law (for example, freedom of speech provides an absolute immunity for things 
said or done as part of ‘proceedings in Parliament’ from external impeachment that could, in 
other settings, give rise to civil or criminal action), they are not a wholesale immunity from the 
law.  

 On this, it is critical to state upfront that there has never been any suggestion that the 
Workplace Health and Safety Act 2011 (the WHS Act) does not apply to MLAs, the Office or 
their staff. However, neither does the WHS Act operate in such a way as to cast aside the 
powers, privileges or immunities of the Assembly, its committees, or its members. 

 To abrogate the Assembly’s privileges, express statutory provision is required; that is, plain 
words, in statute, clearly limiting or altering the powers, privileges and immunities, as they are 
known to exist at law, must be present. As noted in Odgers’ Senate Practice: 

It is … a fundamental principle that the law of parliamentary privilege is not affected 
by a statutory provision unless the provision alters that law by express words. Section 
49 of the Constitution provides that the law of parliamentary privilege can be altered 
only by a statutory declaration by the Parliament.4 

 This view is given support by a joint opinion, in 1985, of the Commonwealth Attorney-General 
and the Commonwealth Solicitor-General: 

Whatever may be the constitutional position, it is clear that parliamentary privilege is 
considered to be so valuable and essential to the workings of responsible government 
that express words in a statute are necessary before it may be taken away .......... In 
the case of the Parliament of the Commonwealth, s. 49 of the Constitution requires an 
express declaration.5 

 Although it would need to be tested in the courts, there is every likelihood that it is ‘beyond 
power’ for the Work Health and Safety Commissioner (the commissioner), or an inspector of 
WorkSafe ACT, to use a power prescribed under the WHS Act to put a stop to a proceeding of an 
Assembly committee. This proceeds on the basis, among other considerations, that: 

(a) in inheriting the powers, privileges and immunities of the House of Representatives, the 
Assembly has the power of inquiry;6 

(b) the Assembly has the power to make standing rules and orders regarding the conduct of its 
business7 and has established a range of committees, by resolution and pursuant to 
standing orders, to exercise the inquiry power on the Assembly’s behalf; and 

 
4 Odgers’ Senate Practice, 14th Edition, p 69. 
5 Ibid, p 69. 
6 Australian Capital Territory (Self-Government) Act 1988 (Cth), s 24 
7 Australian Capital Territory (Self-Government) Act 1988 (Cth), s 21. 
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(c) the Assembly has an exclusive jurisdiction to decide matters related to its own proceedings 
(sometimes called exclusive cognisance). 

 In addition, any attempt to adduce evidence before a court relating to a ‘proceeding in 
Parliament’ (for example, the conduct of a committee hearing) would be met with the absolute 
privilege that arises by reason of Article 9 of the Bill of Rights 1688 (UK)8 and s 16 of the 
Parliamentary Privileges Act 1988 (Cth).   

 There is no provision in the WHS Act that expressly alters or limits any of the powers, privileges 
or immunities of the Assembly, its committees, or its members in such a way as to give legal 
force, by administrative fiat, to a prohibition on Assembly committee proceedings.  

 Were it otherwise, a key aspect of responsible government—the obligation of accountability of 
the government to the parliament and the efficacy of the inquiry power—could be easily 
circumvented by the executive and administrators under all manner of pretexts. 

 However, even were it accepted that there is a power as a matter of law for WorkSafe ACT to 
essentially injunct ‘proceedings in Parliament’, in considering whether any breach of privilege or 
contempt of the Assembly has occurred and in order to determine whether an ‘improper’9 
interference in the affairs of the Assembly has occurred, it is open to the committee to examine 
the integrity of the decision-making process that attended the exercise of that power.  

 Relevant considerations here might include: 

• whether due consideration was given to the effect that the exercise of the power might 
have on the performance by the Assembly and its committees of their parliamentary 
functions; 

• whether the use of the power was reasonable and proportionate in the circumstances; 

• the degree of diligence and good faith that were applied in ascertaining the facts that were 
relied upon to support the exercise of the power; and 

• whether any external or improper influence was brought to bear in exercise of the power. 

 The Office makes no submissions as to the propriety of the conduct of the commissioner, or any 
other person. 

Legal matters 
 Given the significance of these matters and the potential impacts on the operation of 

responsible government and the separation of powers, the committee may also wish to request 
that the Attorney-General seek the considered legal view of the ACT Solicitor-General to help 
inform the committee’s deliberations and public discussion.  

 
8 Article 9 states ‘That the freedom of speech and debates or proceedings in Parliament ought not to be impeached or 
questioned in any court or place out of Parliament’. 
9 Standing order 277(a) provides that ‘A person shall not improperly interfere with the free exercise by the Assembly or a 
committee of its authority, or with the free performance by a Member of the Member’s duties as a Member’. 
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 Pursuant to standing order 238, it is also open to the committee to request that the Speaker 
engage a person to provide specific legal advice to the committee. 
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2. Assembly’s WHS arrangements   
 The Assembly has, throughout the pandemic, taken its duty of care and responsibilities for 

workplace health and safety very seriously.  

 While the Assembly’s WHS arrangements do not fall within the terms of reference of the 
committee, they are briefly touched upon in this submission to place on the record the steps 
that have been put in place by the Assembly to manage COVID-related WHS risks since the 
beginning of the pandemic.  

 A unique feature of the Assembly workplace vis-à-vis the WHS Act is that, based on legal advice 
from the Government Solicitor’s Office, all 25 Members of the Legislative Assembly and the 
Clerk are considered ‘persons conducting a business or undertaking’ (PCBUs),10 and all have 
certain duties for ensuring the health and safety of ‘workers’ in the Assembly.  

 The Head of Service and Directors-General may also have particular duties in respect of their 
staff working in the Assembly precincts such as Directorate Liaison Officers, officials providing 
briefings to ministers, or officials appearing before Assembly committees in the course of their 
work in the ACT Public Service.  

 While there have been a range of different strategies, policies, plans, and assessments 
developed to address WHS risks or hazards associated with COVID, the Assembly’s COVID Safe 
Plan (the plan) (Attachment B) was developed to provide an overarching framework to guide 
the Speaker, ministers, non-executive MLAs,11 the Clerk, their staff, and others in the Assembly 
workplace to operate effectively and safely during the pandemic.  

 The Speaker, MLAs, their staff, and staff of the Office have all been constructively and positively 
engaged in considering WHS risks, their impacts on occupants of the precincts and those 
entering the precincts, as well as the internal controls that ought to be implemented to 
eliminate or minimise risks. Feedback from these groups has been incorporated into successive 
revisions of the plan.  

 The plan and associated risk assessments in the plan are also guided by and draw from: 

• relevant provisions of the WHS Act; 

• principles of effective risk management; 

• feedback provided by the Standing Committee on Administration and Procedure (the 
committee of the Assembly responsible for the internal governance of the Assembly);12 

• feedback provided by the Assembly’s Health and Safety Committee (HSC), which includes 
staff and PCBU representatives from each the ACT ALP, Canberra Liberals, ACT Greens, and 
the Office;13  

 
10 WHS Act, s 5. Neither the Assembly, nor an Assembly committee could properly be regarded as a PCBU.   
11 All are regarded as PCBUs under the WHS Act and have a primary duty to ensure a safe and healthy workplace.  
12 See standing order 16 
13 There is also a standing invitation to the relevant union to participate. 
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• feedback from staff involved in the performance of particular tasks and functions about 
relevant risks and the controls that are needed to manage them effectively; and 

• elements of the Office’s business continuity program. 

 The plan includes eight pages of detailed risk assessments and associated controls that are in 
place to eliminate or minimise risks in relation to a large number of both specific and general 
hazards that have been identified since the pandemic began. The plan has evolved as public 
health advice has been revised and as key risk drivers have changed. 

 The Office participated in CMTEDD’s COVID-19 Assurance Program in 2021 to ensure that the 
Assembly had tailored responses in place that aligned with whole-of-public sector arrangements 
for managing the response to COVID. At Attachment C is the finalised assessment report 
received from CMTEDD confirming the Assembly meets the requirements of the program. 

 The plan, and the risk assessments contained in the plan, have been the subject of ongoing 
consideration and endorsement by the: 

(a) Speaker; 

(b) Standing Committee on Administration and Procedure; 

(c) Assembly’s HSC; and 

(d) Office’s Executive Management Committee (EMC). 
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3. Chronology of events 
 In the lead up to the issuing of two prohibition notices by an inspector of WorkSafe ACT, the 

Office was generally aware that there had been a disagreement between the Minister for 
Industrial Relations and Workplace Safety and the Select Committee on Estimates 2022-2023 
(the estimates committee) concerning the conduct of estimates hearings.   

 It is understood that a series of letters had been exchanged between the Chair of the estimates 
committee and the Minister for Industrial Relations and Workplace Safety as to how the 
committee ought to conduct its proceedings; in particular, whether ministers and senior officials 
might attend remotely or in-person.  

 The estimates committee would be in a position to furnish the privileges committee with 
correspondence and other information relevant to the privileges inquiry.  

First visit by inspectors 

 The Office became more directly involved in the matters the subject of the committee’s inquiry 
when, on Friday 12 August 2022, two inspectors from WorkSafe ACT presented at the Assembly 
Precincts, apparently acting on a complaint by an unspecified person or persons.  

 The inspectors proceeded to demand the production of certain documents from the Clerk. 

 The Clerk provided the inspectors with a copy of a draft revision of the Assembly’s COVID Safe 
Plan (Attachment B) that the Speaker had provided to the Standing Committee on 
Administration and Procedure at its meeting of 1 August 2022 for its consideration.  

 The plan contains a series of detailed risk assessments and associated controls relating to a wide 
range of activities that take place in the Assembly precincts.  

 The inspectors were particularly interested in the proceedings of the Select Committee on 
Estimates 2022-2023 and how it intended to undertake its public hearings program. The Clerk 
explained that he did not have any authority over the proceedings of the committee and nor 
was he authorised to speak with any third-party about what the committee’s internal 
deliberations might have entailed. 

 During the inspection, the inspectors purported to require that the Clerk make members of the 
estimates committee available to the inspectors in order to question them.  

 It is understood that being finished with their meetings for the day, two of the MLAs on the 
estimates committee had left the precincts already and that only one of its members remained.  

 On being advised of this, the inspectors reprimanded the Clerk for ‘permitting’ the other two 
MLAs to leave the precincts.  

 The remaining MLA serving on the estimates committee then met with the inspectors. That 
member will be in a position to advise of the interaction that they had with the inspectors and 
any subsequent interactions that they may have had.  
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 Throughout the course of the Clerk’s interactions with the inspectors, he had emphasised on 
several occasions that parliamentary privilege was potentially enlivened by the sorts of 
demands that were being made and the prospect that had been conveyed by the inspectors 
that they could shut down the work of the committee if they were not satisfied that certain risk 
assessments and consultations with ‘affected workers’ had been performed. The matters raised 
by the Clerk did not appear to be of concern to the inspectors.  

 On a number of occasions, and in response to queries about consultations with ‘affected 
workers’ and risk assessments, the Clerk attempted to draw the inspectors’ attention to the 
Assembly’s COVID Safe Plan and the risk assessments contained in it. It was unclear whether the 
inspectors did, in fact, examine the plan in any detail.  

 The Clerk asked the inspectors for more information about the complaint that had been made 
and the inspectors indicated that the Clerk would have to make an FOI application.    

 Following the conclusion of the inspection, one of the inspectors placed a phone call to a person 
that the Clerk believed was a supervisor in WorkSafe ACT seeking, the Clerk understood, 
additional guidance about how the inspectors ought to proceed.  

 A short time after this telephone conversation, a verbal prohibition notice was issued by one of 
the inspectors. This was followed up later that day with a written prohibition notice pursuant to 
s 195 of the WHS Act. As the committee would be aware, the notice (N-5068) purported to 
prohibit:  

Undertaking any hearings or committee meetings at Legislative Assembly of the 
Australian Capital Territory until a risk assessment has been undertaken, adequate 
control measures are implemented in line with the Hierarchy of Control, and 
consultation has been undertaken with all affected workers. 

 The apparent basis for forming the reasonable belief, pursuant to s 196(1)(a) of the WHS Act, is 
stated in the notice is as follows: 

… that the Legislative Assembly of the Australian Capital Territory has contravened 
section 19 of the Work Health and Safety Act. 

Section 19 states- A person conducting a business or undertaking must ensure, so far 
as is reasonably practicable, the health and safety of workers engaged, or caused to 
be engaged, by the person and workers whose activities in carrying out work are 
influenced or directed by the person, while the workers are at work in the business or 
undertaking. The Select Committee on Estimates 2022-23 (the Committee) has not 
undertaken a risk assessment in relation to the planned activity 'Estimates 2022-23 
Hearings' and has not consulted, so far as is reasonably practicable, with workers who 
carry out work for the business or undertaking who are, or are likely to be, directly 
affected by the activity. Workers have been directed to attend this planned activity 
face-to-face only, without alternative options being provided that are readily 
available to control and eliminate the risk. 
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 Pursuant to the s 196(2) of the WHS Act, the notice purported to require that certain measures 
be implemented including: 

1.  Undertak[ing] a risk assessment in relation to face-to-face hearings or committee 
meetings at the Legislative Assembly of the Australian Capital Territory. 

2.  Develop[ing] and implement adequate control measures in line with the Hierarchy of 
Control pursuant to regulation 36 of the Work Health and Safety Regulation 2011. 

3.  Consult[ing] with all workers who are, or are likely to be, directly affected by the activity. 

4.  Provid[ing] evidence of the risk assessment, control measures, and consultation process 
having been undertaken. 

Offsite estimates committee meeting 

 It is understood that members of the estimates committee were made aware of the issuing of 
the prohibition notice on the afternoon/evening of Friday 12 August 2022.  

 On the morning of Monday 15 August 2022, the estimates committee, in light of the existence 
of the prohibition notice and in an abundance of caution, met at a venue outside of the 
Assembly precincts.  

 The estimates committee would be in a position to advise the privileges committee on the 
purpose of that meeting, the effects that the actions of WorkSafe ACT had on its proceedings, 
and other relevant considerations. 

Correspondence with the Commissioner 

 It is understood that the Speaker wrote to the commissioner via email at approximately 8am on 
Monday 15 August 2022 setting out her concerns about the legality of the action that WorkSafe 
ACT had taken, the potentially contemptuous nature of its actions and a request that the notice 
be withdrawn.   

 It is understood that the Speaker provided all members with a copy of that letter on the 
morning of Monday 15 August 2022. 

Second visit by inspectors 

 On Monday 15 August 2022, three inspectors from WorkSafe ACT presented at the precincts 
requesting to meet with the Clerk at approximately 9.45am (at which time the Assembly was 
sitting and the Clerk is expected to be available to MLAs in order to advise on Assembly practice 
and procedure).  

 The Clerk asked directly if the inspectors were there to advise that the prohibition notice would 
be, or had been, withdrawn and the inspectors said that they were not there for that purpose. 
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 The inspectors advised that they were there to ascertain if any further action had been taken by 
the Speaker in relation to the prohibition notice, viz whether the matters set out at paragraph 
3.19 above had been attended to.  

 The three inspectors met with the Clerk, staff of the Office and a senior member of the 
Speaker’s staff. At the meeting, the Clerk and parliamentary officials reiterated that issues of 
parliamentary privilege and possible contempt of the Assembly were enlivened by the serving of 
the prohibition notice in terms that purported to prevent all of the Assembly’s committees from 
meeting or conducting hearings.  

 The Clerk sought to draw the attention of the inspectors to the wording in the notice that was 
regarded as being particularly problematic. However, the inspectors indicated that they had not 
brought a copy of the notice with them.  

 The inspectors indicated that all of these considerations were not pertinent to their function in 
attending the Assembly precincts and that such matters would need to be dealt with elsewhere.  

 The inspectors indicated that there had been ‘some confusion’ as to the scope of the prohibition 
notice in that it was claimed that the notice was not intended to prevent all meetings and 
hearings of Assembly committees, only those that took place in-person. Assembly officials 
pointed out that the terms of the notice were clear and did not make any such distinction. It 
was also pointed out to the inspectors that, in any event, a notice that purported only to restrict 
in-person meetings would still engage the Assembly’s privileges. The inspectors said words to 
the effect that this was not a matter for them to consider.  

 The Clerk asked whether, given the issues associated with parliamentary privilege, the 
inspectors had sought legal advice prior to the issuing of the prohibition notice. The inspectors 
indicated that they had not sought legal advice but had consulted with their supervisor.   

 The Clerk indicated that he had provided a copy of the Assembly’s COVID Safe Plan to the 
inspectors on the afternoon of Friday 12 August 2022 and that a number of specific risk 
assessments were contained in that document, including those relating to the conduct of 
committee proceedings and the way in which consultations were conducted. The inspectors 
advised that they did not bring a copy of COVID Safe Plan with them. 

 The Clerk, staff of the Office and the Speaker’s senior staff member observed that the COVID 
Safe Plan and the risk assessments in the plan had been endorsed by the Office, the Speaker, 
the Standing Committee on Administration and Procedure and the Assembly’s Health and Safety 
Committee, all of which had been consulted. Inspectors were queried as to whether those 
arrangements were not considered as being adequate in satisfying various duties under the Act 
and/or the matters alluded to in the prohibition notice. 

 Inspectors indicated that assessing the adequacy of controls was a matter for individual 
‘businesses’ but that they had formed the view that a number of steps had not been taken to 
properly assess possible hazards and that there was a requirement to consult with ‘affected 
workers’.  
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 On several occasions, it was put directly to the inspectors whether they had read through the 
assessments within the COVID Safe Plan. On each occasion, the inspectors declined to answer 
that question, instead stating words to the effect that they had ‘read through the COVID Safe 
Plan’—they would not be drawn on whether they had specifically examined the risk 
assessments, or the consultation arrangements contemplated in the document and whether or 
not they were considered adequate. 

 The inspectors took issue with the plan being in a draft form (with March 2022 being the last 
time that the plan had been formally endorsed). It was pointed out to inspectors that the plan 
remained with draft revisions in place from July as it had been presented to the Standing 
Committee on Administration and Procedure on 1 August 2022, party whips (who sit on the 
committee) had been asked by the Speaker at that meeting to consult with their party room 
colleagues and that that process had not concluded. 

 After a period of time, it was suggested that perhaps the usefulness of the meeting had reached 
its limit and there was general agreement on this point.  

Speaker’s statement to the Assembly 

 At approximately 10.15am, Monday 15 August 2022, the Speaker made a statement in the 
Assembly Chamber on WorkSafe ACT’s actions, the implications for parliamentary privilege and 
the possibility that a contempt of the Assembly had been committed.  

 The Speaker advised that she had sent a letter to the commissioner outlining her concerns and 
requesting the withdrawal of the prohibition notice. The Speaker advised that the commissioner 
had not responded to her letter.  

 Later, the Assembly resolved to establish a select committee on privileges to inquire into the 
relevant matters.  

 It is understood that the commissioner has, as at the time of writing this submission, not 
addressed the concerns raised by the Speaker, nor responded to the Speaker’s letter. It is 
understood that the commissioner made a statement to the media in general terms about the 
issuing of the prohibition notice.  

Second prohibition notice 

 Following the visit by the WorkSafe ACT inspectors, the Speaker’s statement in the Assembly, 
and the establishment of the privileges committee, the Speaker received a second prohibition 
notice (N-5078) on Monday 15 August 2022, a day on which a special sitting of the Assembly 
had occurred.  
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 The new notice was essentially in the form of a clarification that it was only in-person hearings 
by Assembly committees that WorkSafe ACT now purported to prohibit. The new notice stated 
that: 

You [that is, the Speaker] are prohibited from carrying on the following activity, or the 
carrying on of the activity in a specified way: 

Conducting committee hearings at the Legislative Assembly of the Australian 
Capital Territory, at which participants attend in person, until a risk assessment 
has been undertaken, adequate control measures are implemented in line with the 
Hierarchy of Control, and consultation has been undertaken with all affected works 
and others [i.e. witnesses appearing before the committee].  

 The new notice also included the following additional narrative in support of the inspector’s 
‘basis of belief’, pursuant to s 196(1)(a) of the WHS Act: 

A review of the current Risk Register provided by the workplace as part of the 
overarching COVID-Safe Plan- 10th Assembly' document identified that the document 
provided is in draft-state, with the previous version/approval being considered by the 
WHS committee on 8 March 2022. Further review of the section 'Exposure risks-
committee hearings/meetings' fails to demonstrate that the risk has been adequately 
assessed, or confirm that the Hierarchy of Control has been applied. 

 For the complete notice, see Attachment A. 

Third visitors by inspectors 

 On Friday 19 August 2022, two inspectors (who had not previously attended the Assembly) from 
WorkSafe ACT met with the Acting Clerk, Executive Manager, Business Support, and a senior 
member of the Speaker’s staff.  

 The inspectors commented that appropriate control measures appeared to be in place such as 
use of sanitiser, social distancing and room capacity limits. 

 The inspectors noted they had received a risk register (Attachment D) which encompassed a risk 
assessment and requested confirmation that proposed attendees of the estimates hearings had 
been consulted. The committee may be interested to compare this risk register with the risk 
register contained in the Assembly’s COVID Safe Plan (provided to WorkSafe ACT on 12 August 
2022) in terms of the assessments and applicable internal controls that appear in both 
documents. 

 The inspectors noted a reference to fresh air intake being increased and enquired as testing that 
had been undertaken. Ms Turner, Executive Manager, Business Support offered to provide a 
copy of an Air Quality Assessment the Office had commissioned. This was provided to WorkSafe 
ACT by email on 19 August 2022. 
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 A brief discussion ensued regarding consultation on the risk assessment with attendees for the 
estimates hearings and that some respondents raised the possibility of virtual attendance. The 
inspectors advised that to meet the consultative requirement of the Prohibition Notice, they 
required evidence that the feedback was taken into consideration. 

 The Office has confirmed that at some time before midday, the estimates committee notified 
the inspectors that it had considered the feedback. 

Withdrawal of prohibition notice 

 At 11.55am on 19 August 2022, the Assembly received confirmation from WorkSafe ACT that 
the risk associated with Prohibition Notice N-0000005078 had been remedied and it was lifted. 

  



 

 

 
Page 16 of 36 

 

 

4. Matters for consideration 

Possible interference or influence 

 The Assembly’s contempt power is conferred by s 24 of the Self-Government Act. Importantly, 
however, the Assembly does not have the power to fine or imprison a person.14 Standing order 
277 governs the operation of the Assembly’s contempt power. The following are matters that 
may be treated as contempts by the Assembly and may be relevant to the committee’s 
investigation and deliberations: 

• Standing order 277(a)—Interference with the Assembly 
A person shall not improperly interfere with the free exercise by the Assembly or a 
committee of its authority, or with the free performance by a Member of the Member’s 
duties as a Member.  

• Standing order 277(b)—Improper influence of a Member 

A person shall not, by fraud, intimidation, force or threat of any kind, by the offer or 
promise of any inducement or benefit of any kind, or by other improper means, 
influence a Member in the Member’s conduct as a Member or induce a Member to 
be absent from the Assembly or a committee. 

• Standing order 277(d)—Interference with Members 

A person shall not inflict any punishment, penalty or injury upon, or deprive of any 
benefit, on a Member on account of the Member’s conduct as a Member.  

Entry to the precincts 

 The committee may wish to consider whether, by issuing a prohibition notice on the Speaker on 
a day when the Assembly was sitting (Monday 15 August 2022), provisions of standing order 
277(f) were in any way enlivened. Standing order 277(f) provides that:  

A person shall not serve or execute any criminal or civil process in the precincts of the 
Assembly on a day on which the Assembly meets except with the consent of the 
Assembly or of a person authorised by the Assembly to give such consent. 

 The committee may wish to explore whether WorkSafe ACT acquitted its obligations under 
s 164(2)(c) of the WHS Act and whether, as soon as practicable or at any time since, WorkSafe 
ACT notified ‘any health and safety representative for workers carrying out work for th[e] 

 
14 However, it would be open to the Assembly to make statutory provision for the criminal offence of contempt of the 
Assembly, adjudicated by the courts, were that its wish. 
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business or undertaking’ following its exercise of the power of entry on the three separate 
occasions its inspectors entered the Assembly precincts. 

Prohibition notice requirements 

 Under s 195(1) of the WHS Act, a prohibition notice may be issued if an inspector ‘reasonably 
believes’ that: 

(a) an activity is occurring at a workplace that involves, or will involve, a serious risk 
to the health or safety of a person emanating from an immediate or imminent 
exposure to a hazard; or 

(b) an activity may occur at a workplace that, if it occurs, will involve a serious risk to 
the health or safety of a person emanating from an immediate or imminent exposure 
to a hazard. 

 In doing so, the inspector may ‘… give a person who has control over the activity a direction 
prohibiting the carrying on of the activity, or the carrying on of the activity in a specified way, 
until an inspector is satisfied that matters that give, or will give, rise to the risk have been 
remedied.  

 As noted, the prohibition notices were served on the Speaker of the Legislative Assembly to 
remedy the various deficiencies claimed by WorkSafe ACT. For example, the second notice 
states that: 

You [that is, the Speaker] are prohibited from carrying on the following activity, or the 
carrying on of the activity in a specified way: 

Conducting committee hearings at the Legislative Assembly of the Australian Capital 
Territory, at which participants attend in person. 

 The Speaker cannot, on any conception, be regarded as ‘a person who has control over the 
activity’ (i.e. the proceedings of the Select Committee on Estimates 2022-2023 or over any other 
committee of the Legislative Assembly) as provided for at s 195 of the WHS Act. Nor can the 
Speaker be regarded as the person who ‘carries on’ the activity in the manner contemplated in 
the notices.  

 Each committee is delegated its powers and functions by the Assembly, by way of a resolution 
of the plenum. No power is conferred by the Speaker under the standing orders, or any other 
sources of law, in a way that could be construed giving the Speaker the capacity to exercise 
‘control over the activity’ (that being the proceedings of an Assembly committee) as specified at 
s 195(1)(a)-(b).  

 Given this, the committee may wish to explore whether the prohibition notices, the subject of 
the committee’s inquiry, were issued in manner that complied with the requirements of the 
WHS Act / were legally coherent vis-à-vis the statutory framework provided for under the Act.  
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Prohibition notice versus an improvement notice 

 The committee may wish to consider why WorkSafe ACT decided to serve a prohibition notice 
on the Speaker (among the more consequential powers available to inspectors under the WHS 
Act), rather than an improvement notice.   

 Under s 191 of the WHS Act, an improvement notice may be issued if an inspector reasonably 
believes that a person is contravening a provision of the Act or has contravened a provision in 
circumstances that make it likely that the contravention will continue to be repeated.  

 In such an event, an inspector may issue an improvement notice requiring the person: 

• remedy the contravention; 

• prevent a likely contravention from occurring; or 

• remedy the things or operations causing the contravention or likely contravention. 

 While privilege issues would still potentially have been enlivened depending on the terms of an 
improvement notice, the use of this less disruptive approach would at least have left Assembly 
committees free to attend to the relevant matters in a cooperative manner with WorkSafe ACT 
while continuing with the performance of their parliamentary functions.   

 It may also be queried by the committee why—when the concerns expressed by WorkSafe ACT 
appear to have been solely related to the Select Committee on Estimates 2022-2023—did 
WorkSafe ACT seek to prohibit the conduct of hearings and meetings of all of the Assembly’s 
committees and not only the hearings and meetings of the estimates committee?  

Workers ‘directed’  

 In both the prohibition notices issued by WorkSafe ACT, the following assertion is stated as a 
fact: 

Workers have been directed to attend this planned activity [i.e. the estimates 
committee hearings] face-to-face only, without alternative options being provided 
that are readily available to control and eliminate the risk [emphasis added]. 

 The implication here is that the committee ‘directed’ or compelled witnesses to attend before 
it. 

 While the estimates committee can provide additional detail to the privileges committee on the 
nature of its correspondence with the Minister for Industrial Relations and Workplace Safety 
concerning its public hearing program, committees do not, as a matter of course, ‘direct’ or 
compel witnesses to attend. They invite witnesses to attend.  

 The power of Assembly committees to compel the attendance of witnesses is by way of a 
summons pursuant to standing order 264A(a), which provides that ‘a witness shall be invited to 
attend a committee meeting to give evidence. A witness shall be summoned to appear (whether 
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or not the witness was previously invited to appear) only where the committee has decided that 
the circumstances warrant the issue of a summons’.  

 The summons power of committees has only been used on two occasions since the 
establishment of the Assembly in 1989.  

 In the event that no summons power was utilised by the committee, it would be factually wrong 
for WorkSafe ACT to have stated in the notice that ‘workers have been directed to attend this 
planned activity’ (unless, of course, the direction emanated from an alternative source of 
authority).  

 The committee may be interested to inquire as to: 

• the factual basis for WorkSafe ACT’s contention that ‘workers were directed to attend’; 

• the steps that WorkSafe ACT took to verify that workers were directed to attend; 

• whether the notion that ‘workers were directed to attend’ was relied upon by WorkSafe 
ACT to support a reasonable basis of belief, pursuant to s 195(1) of the WHS Act, that there 
was an ‘immediate or imminent exposure to a hazard’; and 

• whether the reasonable basis for belief that there was an ‘immediate or imminent 
exposure to a hazard’ could be properly sustained if there is no evidence of workers having 
been directed to attend. 

Education and awareness 

 The committee may wish to consider whether more work needs to be done in improving 
education and awareness across the ACT Public Service about key tenets of the Territory’s form 
of parliamentary democracy, including in relation to the separation of powers and the powers 
and privileges and immunities of the Assembly, its committees, and its members. 

Memorandum of understanding 

 The committee may wish to consider the utility of the development of a memorandum of 
understanding between the Speaker and the Work Health and Safety Commissioner in relation 
to the exercise of its powers under the WHS Act within the Assembly precincts (similar in nature 
to the MOU between the Speaker and the AFP).  

 It could also consider whether there ought to be legislative provision requiring the development 
of such an MOU in such a way as to ensure that the powers, privileges and immunities of the 
Assembly, its committees and its members are not breached.  

 In addition, it would be open to the committee to consider whether there was value in the 
Assembly considering, by way of continuing resolution, a consensus position on the conventions 
that ought to apply in relation to interactions between executive government agencies 
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(including statutory bodies), the Assembly, its committees, its members, and the Office of the 
Legislative Assembly on matters of this kind.   
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Attachment A—Prohibition notices 
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Attachment B: COVID Safe Plan (As provided to WorkSafe 

inspectors) 

See email attachment. 
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Attachment C: COVID-19 Assurance Program report 
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Attachment D: Risk assessment agreed by estimates 

committee and provided to WorkSafe 

See email attachment.  
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