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Legislative Assembly Child Protection Inquiry 
 

Personal Submission by Dr Fiona Tito Wheatland PhD BA Hons LLB 
 

My Background 

I have been engaged in various ways with the ACT Child Protection system since I became a 
foster carer in 2004 – a role I remained in for over a decade. I was also the part-time Office 
Manager of the Foster Care Association of the ACT and a volunteer carer advocate between 
2007 and 2011.  My involvement with Child Protection Services (CPS) and the Community 
Services Directorate (CSD) over that period included membership of committees, input to 
policy consultations and engagement in individual cases between 2006 and 2011.  I also 
liaised with the then Family Inclusion Network to try and improve engagement with birth 
families.  I became engaged in the legal system within and outside CPS and CSD a number of 
times, where carers had complaints or became subject to legal processes of different kinds 
eg ACT Civil and Administrative Tribunal (ACAT), police matters, complaints by and against 
carers.  I also was the President of the ACT Foster Care Association (FCA) between 2011-
January 2013.  I left the role to enable completion of my PhD studies.   
 
Subsequently in December 2014, I became the Executive Officer of the ACT Law Reform 
Advisory Council.  In 2016, a reference was given to the Council to look at how Canberra 
might become a Restorative City.  It was first given by the then Attorney Simon Corbell in 
September 2016 and subsequently re-endorsed by the now Attorney General, Gordon 
Ramsay MLA when he took office on 31 October 2016.  The Council was asked by the 
Attorney in early 2017 to discern two areas which affected the most vulnerable people in 
the Canberra community and to provide focussed suggestions in these areas.  The Council 
chose the areas of child protection and public housing.  
 
As part of that work, I undertook a number of interviews of people affected by child 
protection decisions, including birth families, professionals working with families, health 
professionals, community members who had had various roles in relation to children and 
young people in care and a number of community organisations.  We also received a 
number of submissions, some of which are publicly available in the Council’s website.  Some 
submissions were confidential and these all related to child protection, where people 
stressed a significant concern about CPS knowing that they personally or organisationally 
were critical of CPS’s practices.  The fear of having children removed or funding cut in 
retaliation for speaking out publicly were mentioned by individuals and organisations 
repeatedly.  As the Government has still to release the Council’s Final Report, I will not deal 
with its recommendations.  However, I also prepared a summary of the research and 
consultations which helped inform the considerations of the Council.  This evidence paper 
called Bright Ideas from People, places and research1 also informs the views I express here.  
However, the views expressed here are my own and do not represent the views of any of 
the organisations in which I have worked or held office.  
 
This submission consists of two parts –  

 
  The second deals with the issues raised by the second 

term of reference. 
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Terms of Reference 2: Information Sharing provisions and other matters “to 
maintain community confidence in the ACT care and protection system”  

Introduction 

I am interpreting this term of reference in its broadest term, which is that information 
sharing provisions are simply one element of what may be required to maintain (or develop) 
community confidence in the ACT care and protection system.  I have taken this approach 
because this appears to be the context set out in the Assembly Inquiry reference to the 
Standing Committee on Health, Ageing and Community Services on 16 May 20192.   

Reviews and research 

Among other things the Assembly members talked of some of the Reviews and other calls 
for reform.  The following is a list of completed reviews into ACT Child Protection from 
Vardon in 2004 up to the ACT Law Reform Advisory Council Review into Canberra as a 
Restorative City completed in 2018, in which the Council chose child protection as one of its 
focus areas.  

• Vardon C. The Territory as Parent- Review of the Safety of Children in Care in the
ACT and of ACT Child Protection Management. Report by the Commissioner for
Public Administration. May 2004.  Later Reports included:

• Murray G. The Territory’s Children – ensuring safety and quality care for children
and young people.  Report of the Audit and Case Review. July 2004.

• Phillips A. Medway D. Review of the Emergency Response Strategy for Children in
Crisis in the ACT. Interim Report. October 2011.

• Phillips A. Medway D. Corby. W. McGhie S. Who is looking after the Territory’s
Children? -  Review of the Emergency Response Strategy for Children in Crisis in the
ACT. ACT Public Advocate, May 2012.

• ACT Auditor General’s Office. Performance Audit Report: Care and Protection
System Report No. 1/2013. March 2013.

• Glanfield L. Report of the Inquiry: Review into the system level responses to family
violence in the ACT. April 2016;

• ACT Law Reform Advisory Council. Canberra – Becoming a Restorative City. Final
Report October 2018. (chapter 3 on Child Protection)3

In addition to the Legislative Assembly Review, there are at least three other child 
protection reviews which are currently underway in the ACT: 

• The Justice and Community Safety Directorate’s Review of child protection
decisions in the ACT, which looks at the need for external review of child
protection decisions of the Director General, as recommended in the Glanfield
Report;4

• The Community Services Directorate’s Adoption reform: dispensing with consent
Discussion paper which was exploring the possibility of implementing laws which
would remove the need to obtain the consent from parents for the adoption of
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children who are in the child protection system (excluding Aboriginal and Torres 
Strait Islander children);5 

• Our Booris, Our Way Ministerial Review – This Review into the large over-
representation of Aboriginal children in the act Child Protection system was 
commissioned by the Minister in mid 2017 and started work in 2018.  There have 
been wide consultations, a series of publications and reports, as well as a 
significant number of recommendations for action from this Committee but the 
Final Report is not yet available.6 

 
  No only does the current system take 

children into care, when there are other possible safe actions which allow them to stay at 
home, the current system appears to also fail to act when there is current evidence of 
children being at high risk of harm, and where this has been reported.   
 
While much store was put in the Government’s A Step Up for Kids reform program 
established in 2015 to 2020, its progress towards an improved system has been lukewarm in 
many areas and in some, the system has made little progress towards its proposed goals7   
 

Are CPS current practices Increasing risk of harm in our community? 

With the ever increasing numbers of children in the care of the ACT Government, the risk of 
significant long term harm to children and families also increases.  For both children, young 
people and their parents/carers, CPS decisions can and do have profound long-term and 
short-term effects, not only on their family but on their own life course8.  Longitudinal data 
shows that the effect of this form of intervention is mostly negative.  For example, a 2005 
British cohort study followed people born in 1970 for 30 years). Of the just under 15,000 
children followed, 343 had been in statutory or voluntary public care at one or more of ages 
5, 10 or 16.  Negative outcomes included higher levels of homelessness, convictions, 
psychological morbidity, poorer general health, higher levels of unemployment and these 
were compounded by non-white ethnicity.  The study concluded that “public care in 
childhood is associated with adverse adult socio-economic, educational, legal and health 
outcomes in excess of that associated with childhood or adult disadvantage”9.  In the 
shorter term, when I listened to the voices of families in my work with the Law Reform 
Advisory Council, they told  
 
There are also short-term negative impacts on a child and family, even where a child is 
returned to their family, many of which were described in consultations with the Law 
Reform Advisory Council. 

During the consultations, we heard of children and young people who were 
extremely disturbed by being removed (often without warning and in traumatic 
circumstances e.g. with police involvement or where removal occurred from school).  
The families who spoke to us described that the children, after they had returned to 
the family, had their lost their sense of security within the family and within their 
school.  This resulted in severe anxiety e.g. about strangers coming to visit, and often 
impacted negatively on their behaviour at school, due to hypervigilance.  Whenever 
a caseworker would visit, the children would hide and run away from the house to a 
friend’s house.  Random visits by caseworkers were the most disruptive for children 
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and families, because this often brought back memories or flashbacks of the 
previous removal. 

 
Despite this, many of these decisions are initially made by low level, inexperienced care and 
protection staff, who receive little training on legal principles such as natural justice, and 
who are operating in a highly risk averse bureaucratic environment.  The level of proof 
required to exercise the power of the intervene in a family and remove children is minimal: 
Professor Gale Burford from the University of Vermont, who is part of the Restorative 
International Learning Community, states that: the removal of a child or young person from 
their family is one of the most far-reaching, intrusive, least transparent, and under-
researched of the state’s powers10. 
 

Other ways forward 

Despite this continued failure on many fronts, there are options which have already shown 
better success in providing support for vulnerable families and their children at the same 
time as reducing the number of children placed into Territory care.   
 
Some of these were brought into the ACT as part of Step up For Kids or in relation to the 
over-representation of Aboriginal children.  While the public data evaluating each of these 
initiatives has been very limited, I have extensive connections within the sector and there 
have been some areas I have heard have had very positive outcomes, but that these have 
been limited and sometimes have turned downwards due to funding and other issues.  
Some programs which I have heard positive feedback about include: the Aboriginal Family 
Group Conferencing and Decision-making Pilot, the work being undertaken by UnitingCare 
relating to restoration of children to their families under the New Pin program ; and the 
Family Function Therapy work of Melaleuca Place in helping children who have been 
removed from their families and who have suffered trauma.  Similarly the Carer and Birth 
Family Advocacy Programs are well-regarded but with waiting lists for assistance of up to 9-
12 months, they are clearly inadequately funded and thus thwarted in much of their work. 
Most of these programs have very limited scope at the moment, even though the anecdotal 
feedback has been that they are having positive results, very much limited by a shortage of 
funding.   
 
Other lessons can be learned from overseas.  These were showcased in the 2-day Workshop 
on 22-23 February 2018, “What is Canberra’s potential as a Restorative City?” which was 
organised by Relationships Australia and the Canberra Restorative Community Network to 
contribute to the ACT Law Reform Advisory Council’s reference.  International guests form 
Hull and Leeds, and New Zealand, gave vivid pictures of a very different approach to child 
protection to a 120-strong audience.  These are expanded in more details below in Places to 
Learn from.  Despite invitations to each of the Non-government and Government people 
involved in the existing system, there were few participants from the existing system 
present.  The Minister Rachel Stephen-Smith, Shadow Minister Elizabeth Kikkert and Greens 
Minister Shane Rattenbury attended the Learning Circle run by the international visitors on 
the middle night of the Workshop and indicated that they had all drawn inspiration from 
this work.   The Canberra Restorative Community Network is providing a separate 
submission to the Assembly, to illustrate some of these learnings. 
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The available research, the significant number of reviews, the presence of pressure for 
reform which has generally been disregarded or ignored and the lack of progress or limits to 
those reform efforts undertaken indicate that it is not because of an absence of ideas, which 
have worked in other places.  At the moment, it seems there is a fundamental disconnect 
between what a best practice child protection system would look like and what we have in 
the ACT.  The system is one where public trust is at an all-time low, and where we are 
continuing to have shameful performance statistics, which are indicative of endemic system 
failures on many fronts.   
 
For those seeking reform of the system over the past two decades, the hardest part has 
been that there have been few changes implemented, and often the recommendations of 
one review are repeated in the next review.  Many of these failures to act relate to 
administrative processes, like poor record keeping, a lack of transparent processes in 
relation to decision-making and no external review arrangements.  These are key elements 
required for public trust to exist in any information held in the Child Protection system, as 
well as in the operation of the system itself.  However, there are more fundamental, 
philosophical and practical concerns that I set out below after I consider what the current 
data shows. 
 

What the data shows overall 

The following section looks at the publicly available data on the children who are subject to 
child protection services and how the child protection system is performing.  These data are 
from the Australian institute of Health (AIHW)11 and Welfare and the Productivity 
Commission’s Report on Government Services (ROGS)12. While released in 2019, the data in 
these reports relate to 2017-2018.  I am preparing a longer section on this updating earlier 
work I have done on the data, but this provides an up-to-date picture as at the latest 
publicly available comparable data. 
 
The AIHW data shows that there were 944 children in out of home care in the ACT at some 
point in 2017-201813.  The number of children and young people in out-of-home care at 30 
June 2018 was 82614.  This latter figure is used in most of the analysis in both the AIHW and 
ROGS.  Each year between 2012-13 to 2017-18, the number of children and young people in 
care over the year exceeded those in care on 30 June that same year15.  This means that any 
positive or negative impacts of the system are likely to affect an even larger number of 
children or young people and their families over any 12-month period.  
 
The numbers of children who were subject to investigation after a notification, or who were 
on care and protection orders or in out of home care in 2017-18 in the ACT was 2,25116.  For 
children 14 and under, this means about 2.7% of ACT children in this age range are involved 
in some direct way with child protection services.17  This means that the actions of child 
protection services touch the lives of many families and children in our community. 
 
The number of ACT children in out-of-home care between 2012-13 and 2017-18, has risen 
each year with a 48% increase over that period18.  This increase comes from a number of 
sources: 

• The increase in the number of children and young people living under care and 
protection orders; 
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• The proportion of orders that result in children or young people being placed in out-of-
home care has risen; 

• The numbers of children and young people being admitted on care and protection 
orders has consistently increased over that period 

• In 2012-13, the number of children and young people whose care and protection orders 
were discharged exceeded the number who were admitted to orders.  For all of the 
years since then, the numbers of discharges have been lower than the numbers of 
admissions to orders, sometimes significantly so.19 

 

Indigenous children and families covered by ACT child protection legislation 

Much important work has been done by the Our Booris, Our Way Review.  Despite their 
consistent efforts, the data on the removals of Aboriginal and Torres Strait Islander Children 
from their families in the ACT is a national shame.  Of the 826 children in out-of-home care 
at 30 June 2016-17, 260 were Indigenous and 566 were non-Indigenous.20  The 2016 census 
showed that 1.6% of the ACT population is Aboriginal or Torres Strait Islander. Under 3% of 
children in the ACT are Aboriginal and Torres Strait Islander children or young people21.  And 
yet indigenous children represent more than 31% of the population of ACT children 
currently in care.   
 
Perhaps even more starkly, the ACT has, the highest rate of indigenous children in out-of-
home care in the whole of Australia22 :  AIHW data shows that the number of Aboriginal and 
Torres Strait Islander children and young people in out-of-home care in the ACT is now 
101.4 per 1,000 children.  This compares to 6.2 per 1,000 for non-Indigenous children.  
Expressed another way, more than 10% of Aboriginal and Torres Strait Islander children in 
the ACT are in out-of-home care, compared to less than 1% of the non-Indigenous 
population23.  An Aboriginal or Torres Strait Islander child or young person is more than 16 
times more likely to be in out-of-home care than a non-Indigenous child or young person24.  
The 2019 ROGS data shows an over-representation across all of the different types of “child 
protection services” in the ACT.25 
 
The difference continues right across the range of activity points. For example the rate of 
notifications of Aboriginal and Torres Strait Islander children to ACT care and protection 
services is 7.5 times the non-Indigenous rate; the number of investigations undertaken in 
relation to these notifications is 9.1 times greater for Indigenous than non-Indigenous 
children; the numbers of substantiations of abuse or neglect is 9.3 times greater for 
investigations involving Indigenous children and young people; and the rate that these 
matters proceed to care and protection order  is 15.7 times greater26.  Once there is a 
notification, the path towards removal for many Aboriginal and Torres Strait Islander 
children appears inexorable from the data.27 
 
When the Apology was given to those Aboriginal and Torres Strait Islander people who had 
been removed from their families by various State, Territory and National policies in 2008, 
there were 81 indigenous children in out-of-home care in the ACT and 9,070 in the whole of 
Australia28.  It is of significant concern that the number of removals of indigenous children 
Australia wide doubled over the following decade to 2018.  It is a tragedy and shame that in 
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the ACT, the numbers of indigenous children in care has more than tripled over that same 
period. 

Harm and risk of harm 

When most people think about the reasons for child protection intervention in the life of a 
child and family, they generally think of physical or sexual harm.  The ACT data shows that 
for all ACT children where abuse or neglect is substantiated, 13.4% of substantiations 
related to physical abuse, and 2.9% to sexual abuse.  In 2017-18, there were 8 
substantiations relating to sexual abuse and 37 relating to physical abuse.  The 
substantiations by ACT care and protection services in 2017-18 mostly related to emotional 
abuse (46.6%) or neglect (37.2%)29.  Emotional abuse includes witnessing domestic violence.  
Given the extremely broad interpretations of each of these kinds of abuse by CPS 
(particularly emotional abuse and neglect), and the low standard of proof required under 
the CYP Act, as discussed below, this leaves children at increasing risk of the negative effects 
of intervention, particularly, where the children and their families are affected by poverty. 

ACT socio-economic data and child protection 

The Australian Institute of Health and Welfare examines the socio-economic area where 
children and young people subject to substantiations come from. The Index of Relative 
Socio-economic Advantage and Disadvantage (IRSAD) is used to measure this.  The IRSAD 
“broadly assesses people’s access to material and social resources, and their ability to 
participate in society”.  Areas are classified from Level 1, the most disadvantaged to Level 5, 
the most advantaged30.  
 
Nationally, lower socio-economic status is a strong predictor of child protection 
intervention.  For example, in 2017-18, 44.6% of substantiations relating to Aboriginal and 
Torres Strait Islander people, related to people in the bottom Level 1 quintile and 33.3 % of 
non-Indigenous substantiations related to families in that same quintile. In total, almost 
71% of substantiations on to allegations relating to Aboriginal and Torres Strait Islander 
children occur in relation to children in Level 1 or 2, and 56% of non-Indigenous 
substantiations are in these groups.  The rate of substantiations declines progressively over 
the scale, with the least disadvantaged group in Level 5 having a 2.9% rate for 
substantiations relating to Aboriginal and Torres Strait Islander in this quintile, and 6.3% for 
non-Indigenous substantiations31.  
 
Given this otherwise consistent pattern across Australia, the high rate of removals of 
children and young people in the ACT is incongruous.  In the ACT, our general level of 
advantage means almost all of the ACT population lives in suburbs at the 4-5 Level.  There 
are only very small pockets of Level 1, 2 and 3 groups in the ACT.32  Yet our rate of care and 
protection interventions and our rate of children and young people in out-of-home care is 
some of the highest in Australia.  Research led by Valerie Braithwaite at the School of 
Regulation and Global Governance33, has examined from a regulatory perspective the issues 
which have plagued child protection services in the ACT as well as child protection services 
more broadly.  
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System efficiency 

The ROGS data provides some information of how the child protection system is operating.  
The data on costs per child in an overnight placement, and cost per child in the population 
of all services discussed above, gives some overall ideas. The ROGS data also examines the 
time taken to commence an investigation for those matters where an investigation is 
undertaken, and the time taken to complete an investigation.  These are important matters.  
First, if the child or young person is at significant risk, a long delay in starting the 
investigations exposes them to a longer period of risk of harm.  At the other end, often the 
process of investigation is very stressful for families and children.  The threat and 
uncertainty create unnecessary stress in their lives, particularly if the investigation takes a 
long time.   
 
The performance measures for the ACT child protection system over the four years between 
2014-15 and 2017-18 show significant changes over these years: 

• The proportion of investigation that commence within 7 days has declined from 72.3% in 
2014-15, to 64.7% in 2015-16, to 39.1% in 2016-17, with a modest improvement to 
41.5% in 2017-18.34 

• The proportion of investigations commenced after 29 days has increased from 1.5% in 
2014-15, to 4.4% in 2015-16, to 27.9% in 2016-17, remaining at 26.2% in 2017-18.35 

• The proportion of investigations completed with 28 days or less declined from 22.2% in 
2014-15; to 15.9% in 2015-16, to 6.8 % in 2016-17, to 6.1% in 2017-18;36 

• The proportion of investigations completed in over 90 days increased from 5.0% in 
2014-15; to 8.7% in 2015-16, to 47.1% in 2016-17, with a modest improvement to 34.2% 
in 2017-18.37 

 
ACT is comparatively slow in its rate of completion of investigations (6.5% above the 
national average for completion of investigations over 90 days) and the lowest rate of 
investigations finalised in 28 days or less.  The ACT has a commencement rate on 
investigations within 7 days of the decision to investigate 20% lower than the national 
average.  The delay may be more extensive than that as there is no indication of how long 
after notification the decision to investigate is made.38  While it is not clear why the 
performance has declined so dramatically over the recent four-year period, it has all 
occurred under period where the A Step up for Kids Strategy was operating from 2015-2020.  
The Directorate set up the following aims: 

The ACT’s five-year strategy A Step Up for Our Kids – One Step Can Make a Lifetime of 
Difference responds to the challenge of rising demand for out of home care places and 
difficulties in attracting and retaining foster carers. Officially launched on 22 January 
2015, the five-year Strategy is: 

• An additional $16 million investment in the future of our most vulnerable children 
and young people. It is about breaking the intergenerational cycle of disadvantage 
and keeping children safe at home. 

• About reunifying children and young people with parents as quickly as possible or 
for those who cannot safely go home to their parents growing up secure and loved 
within another family because they only get one chance at childhood. 



 

September 2019 – Dr Fiona Tito Wheatland Submission to the Legislative Assembly Child Protection 

Inquiry 
15 

• About creating a therapeutic, trauma-informed care system which responds more 
effectively to the needs of children and young people in care. 

• About placing foster and kinship carers at the centre of the care system and 
providing them with the support needed to provide quality care. They are the 
child’s primary support and healer.39 

The data set out above, seems to indicate that the vision is failing to translate into reality for 
a growing number of Canberra’s children and their families.  This was confirmed in both the 
KPMG mid-term Review and the reports of Our Booris, Our Way.  Despite this work being 
more than half way completed, public data shows a continuing practice of high levels of 
removals, especially of Aboriginal children.  While there has been a slight reduction in the 
number of indigenous children being admitted to care in the ACT (from 59 in 2016-17 to 52 
in 2017-18), the rate of removal of 20.5 per 1,000 children (compared to 1.1 per 1,000 
among non- indigenous children) remains unacceptably high and a sign that the current 
reform strategy is still not addressing the drivers for current practices.  The laudable aims of 
the strategy do not appear to be influencing practice within child protection services.   
 
The system has proved very resistant to positive change and in fact in many ways, it has 
become more problematic over the years. So why do the same concerns keep coming up?  
Why is there such inaction following all this work?  Why does the system seem not only 
“stuck” but in some areas is actually objectively getting worse rather than better?   
 

Are we ignorant of what is needed to bring about change? 

One may be tempted to think that the Directorate and policy makers may not know what 
can be done.  Alongside the reviews listed above, there was a major Australian research 
initiative which also provided significant information about systemic failures and of abuse 
generated by the child protection system itself.  This commenced in 2006 and was called 
Community Capacity Building in Child Protection. Initially funded through an Australian 
Research Council Linkage Grant, the Principal Researchers were Dr Valerie Braithwaite and 
Dr Nathan Harris from the ANU’s Regulatory Institutions Network.   
 
The predecessor to the Community Services Directorate were collaborative partners in this 
research40, the purpose of which was set out as follows: 
 

Capacity building is a key goal for child protection services. Child protection workers 
need to build the capacity of parents to care for their children, the capacity of 
communities to support families, and the capacity of young people to look after 
themselves. However, these aims are often undermined by a range of factors 
including increasing caseloads and emphasis on risk assessment and child protection 
laws in child protection agencies; difficulties building trust relationships in the context 
of interventions; limited understanding of the extent of problems; and contested 
ideas over what is considered acceptable parenting. The overall objective of this 
project is to demonstrate how safety for children can be improved and care capacity 
in the child’s local community can be more effectively harnessed through a responsive 
regulatory approach. 
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There were a significant number of reports from this work41 which examined ways to assist 
child protection services to operate in a more responsive and restorative way to enable 
parents to build their capacities for safe care.  

Places to Learn From 

There is hope for cultural change which would enable the vision of keeping children and 
young people safely within their families.  As noted above, the What is Canberra’s potential 
as a restorative city? workshop held in February 2018, was organised by the Canberra 
Restorative Community Network and Relationships Australia.  International visitors from 
Hull42, Leeds43 and New Zealand44 detailed their experiences in creating a more restorative 
city through working with families and children in a range of different ways.  Other lessons 
on more responsive systems have come through the Restorative International Learning 
Community, of which our Canberra Restorative Community is also a member. 
 
The Hull journey started through building positive supportive relationships in and around 
Collingwood school45, located in a very socio-economically disadvantaged area of Hull.  
Following an Ofsted46 inspection in 2002-03, the school was placed on “special measures” 
(signalling potential closure due to poor performance).  Estelle MacDonald was appointed as 
head teacher at that time and within 24 months had transformed the school to 
“outstanding”.  Focussing on an inclusive and restorative approach across the school for 
staff, pupils and their families, the school became, over a number of years, a place where 
families could come for help, where the community could meet and help each other, and 
where they could gain access to services when needed. The Hull Centre for Restorative 
Practices arose from this work and Estelle MacDonald remains the head teacher at 
Collingwood and is the Chief Executive Officer of the Centre.  The work of the Centre has 
widened the use of restorative approaches across the City and around the world.47  Other 
restorative leaders in Leeds (Nigel Richardson) and New Zealand (Paul Nixon) contributed to 
and drew on the work in Hull, and on the scholarship of Burford and Braithwaite during the 
1990’s.  These learnings have now been taken to new cities and countries and adapted for 
local contexts.  
 
There was such a program in Canberra some years ago at Narrabundah Primary School, 
called Schools as Community.  This provided an integrated program with health care and 
other services in the school, so families could seek assistance in a non-judgemental space, 
which was convenient and easy for them when their children were attending school.  It is 
not clear why this program stopped or was not expanded.  
 
The Leeds journey started with a desire to transform outcomes for children, through child 
protection reform and improving educational and training outcomes for young people 
through restorative actions.  This too, was initially driven by an Ofsted finding that the city 
was failing to adequately safeguard its children and young people. In 2010, Nigel Richardson 
was appointed Director of Children’s Services.  From the beginning, the need for public 
accountability and reporting was built in through an Outcome-based Accountability 
system48 to record progress on their three agreed “obsessions”. Between March 2011 and 
March 2016, Leeds has been able to safely reduce the number of children by 250, who are 
being “cared for” by the state.  Children’s Services have engaged the whole community in a 
positive way to help each other and create a great place for children, young people and 
their families to live. The numbers of children in out-of-home care has decreased 
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consistently and attendance at school and in education, training or work for young people 
have significantly improved under the Child-Friendly Leeds strategy49.  There processes are 
open50 as is access to data.  The collection of performance data is done in real time and 
successes are celebrated on a weekly basis,51 so that any problems can be identified quickly 
and adjustments are made in real time.52  The following picture53 is how the data on the 
three obsessions are provided each week to staff, to the Leeds Council and other partners. 

 
 
 
In New Zealand, the focus of the Chief Social Worker, Paul Nixon has been on improving the 
relationship of Child Protection services with the community, and to work closely with 
Maori Iwi to develop culturally appropriate child protection practice. In New Zealand, 
children and young people are primarily seen as part of their whanau, a Maori term 
meaning extended family and community who someone is connected to, and who often live 
near each other.  The restorative work led by Paul Nixon over the past eight years has 
included a strong focus on family-led decision-making and action, through improving the 
quality of mandated Family Group Conferencing (using a different model than has 
developed in the ACT).  New Zealand has also aimed to reduce the removal of Maori 
children through better engagement with Maori families and communities.  This has led to 
no Maori children being removed for more than 12 months in several cities in New Zealand. 

The incidence and consequences of removal of children 

It can be difficult to initially understand why there is such a high rate of removals of children 
from their parents and families in a community where there should be enough resources to 
support people in their times of need, especially if we are a compassionate and caring 
community.  People experiencing difficulties as parents or chaos in their lives need to be 
able to be offered support and kindness to be the best parents they can be.  Much in the 
current system operates in stigmatising and judgemental ways and this behaviour embeds a 
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culture of disrespect towards families and those that are trying to help them54.  This can add 
to the feelings of hopelessness and isolation families can feel at difficult times in their lives.  
A broader restorative vision would embrace the idea that our wider community has a more 
active role to play in walking alongside families where safety concerns for children exist55 56.   
 
The number of children in out-of-home care in the ACT represent those children and young 
people where ACT Child Protection Services have decided that the risk of harm is sufficient 
for a child to be removed from the care of their parents or other carers.  For both children, 
young people and their parents/carers, these decisions can and do have profound long term 
and short-term effects, not only on their family but on their own life course, as discussed 
above.57.   
 

Standard of Proof in child removals 

Under the law, the amount of evidence required to prove a fact is called “the standard of 
proof”.  The highest standard occurs in the criminal justice system, where the person’s 
liberty can be at stake - this is called proof “beyond reasonable doubt”. This is a high-level 
test, like being certain.  When a fact needs to be proved in a civil matter, the general 
standard is called proof “on the balance of probability”.  This means the fact needs to be 
proved more likely to be true than not.  The personal stake for parties in civil matters is 
financial rather than a threat to liberty.  Both these standards are considered to be just, 
given the likely consequences in each case. 
 
In child protection, the stake for children and affected parents is high in relation to 
allegations of abuse or neglect – the State can remove a child from their family.  For most 
people, the removal of a child from their family is recognised as an act of the greatest 
significance.  When a child is removed from a family, it will normally be seen as a greater 
punishment than the deprivation of liberty.  In addition, the child or young person has their 
liberty and right to live in their family put at risk, and family members or parents can have 
their rights and freedoms limited through contact restrictions and requirements to comply 
with orders of the Director-General which can be quite burdensome and intrusive. 
 
However, the standard of proof required to remove a child from a family is lower than the 
standard of care in a civil matter.  In many sections of the Act, to make a decision to remove 
a child or intervene in a family, a caseworker only has to prove that they formed a belief or 
suspicion of a risk of abuse or neglect on reasonable grounds. Caseworkers are generally the 
least experienced and least qualified workers within the system and so their beliefs may not 
always be well founded.  The Children and Young People Act 2008 does not define abuse or 
neglect.  In combination, this means that any decisions of caseworkers to remove a child or 
young person from their family can be very difficult to challenge. 
 
The standard of proof of simply “holding a belief or suspicion of a risk on reasonable 
grounds” is very low indeed.  It is particularly low when contrasted to the possible 
consequences of the State exercising its coercive power to remove children and young 
people from their families.  Combined with the lack of a statutory definition of what 
constitutes abuse or neglect, the situation for children, young people or families who want 
to question a decision of the Director-General is very difficult.  Evidence of a belief can be 
vague and impenetrable.  In addition, disproving a belief and testing “reasonable grounds” 
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requires transparency and openness of the information upon which decisions are made.  
The combination of a very low standard of proof with poor definition of what needs to be 
proved creates a high risk of miscarriage of justice.  This is sometimes justified on the basis 
of the need to protect children from harm, but it is likely that the risk of harm to a child, 
young person or family from such a miscarriage of justice is at least as high. 
 
These issues also negatively impact on the obligation of the Director-General to promote 
the wellbeing, care and protection of children and young people.  As noted elsewhere in this 
submission, there is limited capacity for the decisions of the Director-General to be 
externally reviewed.  The powers of the Director-General are delegated to many people at 
different levels in the Directorate.  In combination, the lack of external review, the low 
standard of proof and the uncertain nature of what conduct constitutes abuse or neglect, 
can easily result in poor administrative practice and a lack of accountability.   
 
Possible evidence of poor administrative practices includes low-quality decision-making, 
poor documentation of decisions, the absence of evidence that a decision-maker uses 
appropriate critical thinking skills in forming a decision, evidence of bias or selective use of 
all available evidence to justify an earlier decision.  Where decisions are made 
inappropriately, and there is insufficient accountability for the standard of decision-making, 
the Director-General is compromised in her or his professional obligations to act effectively, 
efficiently and justly in achieving her or his statutory and ethical obligations to children, 
young people, families and the community.  
 
The practical impact for children and their families of these uncertainties and the opacity of 
the processes is that the system appears arbitrary, random and even discriminatory.  In 
some cases, police are called by CPS and they determine that there was insufficient 
evidence of any harm for them to even interview the person of concern to child protection, 
but the child is removed anyway.  People feel intimidated and scared to complain, even 
when practices breach human rights and are unjust.  Those who advocate for people with 
specific needs (e.g. disabilities) or who experience extreme poverty and homelessness find 
that care and protection workers often have a “reverse onus” attitude.  They will assume 
that someone with a disability or in necessitous circumstances needs to prove they will be 
able to parent, with the assumption being that they cannot.  Similar assumptions with other 
parents and families are discussed in the assumption of care section below. There appears 
to be a rush to remove, and then to gather small pieces of evidence to retrospectively justify 
the removal decision58.  A compulsory Family led Decision-making Conference, as occurs in 
both Leeds and New Zealand could put a critical thinking “stop” in before any removal 
process could start. 
 
Processes when someone is concerned about a child 

Another mechanism used in New Zealand by child protection workers is a “Worry 
Statement”.  Where a safety concern has been raised, a “worry statement” is provided to 
parents in plenty of time for the family conference along the lines of: “We are worried 
about the safety (or wellbeing) of (your child) because ….”.  Where a child is removed in the 
ACT at the moment, there is often neither discussion of the reasons nor options provided 
for keeping children safely at home.  This compounds the trauma of removal for the child 
and family.  The lack of clear reasons for removal provided AT THE TIME means that it is 
difficult for parents or carers accused of failing to care adequately for their child to address 
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the issues which the State has deemed serious enough to warrant the removal of the child.  
Not only does this dramatically increase the level of distress in the family but it can be 
argued to be a breach of human rights of the child and the family.   
 
Anecdotally, it seems that such removals routinely occur on a Friday afternoon, when 
parents cannot access legal help or other support in relation to the removal.  In my research 
and advocacy work, there was a practice of some workers where parents and carers were 
asked to sign legal documents by care and protection staff, at the time of a removal, when 
they did not understand the consequences or purposes of the documents. This is not 
appropriate practice.  Also reported was the practice of court paperwork being provided to 
parents and carers “at the door of the court” there being no opportunity to address the 
matters raised prior to court proceedings.  People did not know they could ask the Court for 
time to prepare their case, or even to advise the judge that they have only just been served 
with papers.  Some people can get legal aid and some cannot, and in many cases, people do 
not believe that they have the opportunity to be heard in the court processes. These issues 
continued to be deeply distressing for them, long after the court decision had been made. 
 
Where people feel disempowered and threatened by processes they perceive as unfair, as 
well as feeling fearful for their children, they sometimes express anger towards authorities.  
These reactions are often seen as further “evidence” of their (lack of) parenting capacity, as 
disrespectful and are held against them.  Processes in court are not very “consumer-
friendly” which further adds to the feeling of threat and having violence done to them.  For 
those who have prior court dealings (e.g. for a criminal matter), the formality of the court 
plays an important symbolic role and reappearance at the same forum is traumatising.  
Combined with the feeling of ambush when material is provided late, this extreme fear can 
trigger a biological response of anger, absence or silence – depending upon whether the 
person’s normal biological response to severe threat is flight, fight or fear (freeze).  If the 
person has low levels of literacy or difficulty understanding English (as can occur with, e.g. 
refugees), the provision of late information can mean they do not have access to an 
interpreter or any support or friend to help, triggering feelings of helplessness, shame and 
humiliation. 
 
When any one, or all of these above events occur, on top of the removal of a child or 
children, the resulting trauma exacerbates stress, anxiety, depression and can lead to 
maladaptive coping behaviour like drug and alcohol consumption or increases in these 
behaviours.  Longer term, mental health and physical health concerns often arise. Distrust 
of the system and of authority in general becomes a default position.  Any repeat 
approaches by the state, even if well intentioned will be met with either hostility or non-co-
operation.  Child protection services often then see the person as unwilling to engage, and 
draw adverse inferences, attributing the person with a higher risk profile than is most likely 
the case. This becomes a vicious cycle of distrust and non-engagement.  Practice in Leeds, 
Hull and New Zealand, when someone is not engaging with services, has child protection 
workers professionally responsible for working out how to approach the person and 
overcome their relational reluctance in respectful ways.  
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The best interest concept 

While there are principles to guide the determination of the meaning of the “best interests 
of the child” (sections 7, 8, and 9,  349 and 350) of the Child and Young People Act 2008, the 
approach generally in the Act seems to be that a child is an individual, rather than a 
dependent person, requiring the love and support of a family and others for healthy 
development.  There are some special principles that appear to recognise relationships 
more for Aboriginal and Torres Strait Islander children, but they are still framed in a manner 
which sees them as being free-standing individuals.   
 
By comparison, the New Zealand Oranga Tamariki Act 1989 or Children’s and Young 
People’s Well-being Act 1989, strongly embeds constructs of the child’s best interests in 
their nested relationships, one inside the other.  A non-Indigenous Australian translation 
might be that a child’s best interests would be best served by strengthening the 
relationships of love and protection in their family, their extended family, friends and 
community to enable them to flourish. The New Zealand Act applies the Maori relational 
concepts to all New Zealand children. Clearly, all children are embedded in a web of 
relationships and these need to be recognised and reflected in our local legislation. 
 
The surprise nature of some child removals and the uncertainty of the reasons for removal 
(including a lack of paperwork provided to the family at the time), raises concerns that little 
evidence is gathered, apart from a caseworkers’ belief, before emergency action is initiated 
in the ACT.  For example, the lack of consultation with other support services often involved 
with families before a child is removed, has been well documented. 59 60  A risk averse 
culture in child protection services, result in child removal practices being seen as the safest 
option for the worker. A process of self-justification then leads the worker to “decide” that 
it is the safest option for the child, when this may not be the case.   
 
In the conscious or unconscious mind of a case worker, there may sit the fear that a child 
might be seriously harmed or die if not removed from a home which is different from their 
internalised image of “a good home”.  What might be a “good home” to one person will not 
be so for another, as this ideal can vary with social class, economic resources, ethical 
priorities or cultural norms.  It also says very little about the nature and quality of the 
relationships, which are the core of a “good home” for a child.  Given the preponderance of 
removals for “neglect and “emotional abuse”, there is likely to be a great degree of 
subjectivity in the formation of these beliefs.  The greater the stress on a worker, the more 
likely they are to determine that a risk is high, and the more likely the child is to be 
removed.   
 
In these situations, the worker may form the view that it is better to remove the child “just 
in case”, relying on the safeguard of court oversight.  However, using the Court as a first-
stop decision-making safeguard for reviewing the removal of children and young people 
from their families after the facts has high risks of harm and high costs.  It often creates a 
cascade of intervention in the life of a child and family, plummeting them into a new level of 
the unknown, chaos and distress which is disempowering and dehumanising.  
 
Equally, the science of cognitive dissonance and self-justification means the case worker and 
the service system becomes strongly invested in justifying their decision, whatever it is.  This 
can sometimes involve dichotomous thinking (e.g. the parent is all bad, the child is all good; 
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people who disagree with my decision are bad, people who agree with me are good etc).  
The psychological mechanism of cognitive dissonance refers to the discomfort we feel when 
faced with two conflicting pieces of information.  One of these may be a belief or decision 
we make.  The other may be a piece of evidence.  Once we make a decision, particularly one 
which we make in a hurry and which goes to our sense of worth or a deeply held belief, then 
our capacity to think sceptically or scientifically about it is impeded.  Our brain has a 
powerful need to find and accept confirmatory pieces of evidence and to disregard 
inconsistent pieces of evidence.  The brain is just as uncomfortable with uncertainty, so 
making a decision brings about more rigid views, with less capacity to critically consider 
uncertainty and ambiguity.61 
 
As a community, we too, are uncomfortable that in very rare cases a child may die or be 
intentionally seriously harmed.  We rightly seek to protect children from harm.  However, 
sometimes protective measures we take cause harm, and the risks sought to be addressed, 
quite small.  There are questions being asked about whether this mismatch between real 
harm and the risk we hear about, (say for example of stranger abduction), are blind-siding 
us from other more likely ways that our children can be removed from our care62.  We 
desire even greater safety in an environment where the media and Internet create a climate 
of fear to get our attention, when the evidence shows we are actually much safer than over 
most of human history. This means that sometimes the actions taken are disproportional to 
the risk. 
 
The research described above indicates that there are many long term and lifelong negative 
impacts of the removal of children from their families. And yet for a caseworker, these 
effects are out of mind, because they are an uncertainty that is a long time into the future.  
For the case worker, their concern is more likely to be the potential for unspecified harm 
that may occur or not, but for which they may be held accountable for failing to prevent, if 
the risk crystallises.  In the ACT where families are using support services or are being 
assisted by friends or family, the statutory decision-maker in the Community Services 
Directorate will often have no pre-existing knowledge of, or relationship with, the family or 
the child.  The model currently in place separates out these two functions in a way that 
embeds communication failure and a lack of relationship in the structures of child 
protection.  This contrasts with other jurisdictions such as New Zealand, where child 
protection services identify relationships of care around the child and family and work with 
these relationships to best support the family care for the child safely at home. 
 

Clarity about the concepts of abuse and neglect 

One of the determinations which needs to be made in child protection matters is about 
whether there has been abuse or neglect or whether there is risk of abuse or neglect.  There 
is no categorisation available at the moment to determine the severity of various types of 
neglect or alleged abuse.  The ACT Government’s Keeping Children and Young People Safe – 
A shared responsibility63 document gives examples of physical abuse which are quite 
serious.  Yet children can be removed in circumstances where there was no injury to the 
child, including restraining a child by holding them to protect them without any resultant 
injury being “substantiated” as “physical abuse”.   Even in relation to sexual matters, this 
document includes a wide range of events, which people may not recognise as abuse in the 
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ordinary meaning of the word.  Neglect and emotional abuse are similarly given a wide 
cover in that document. 
 
Where a decision is to be made or has been made to remove a child, data is not available on 
whether physical abuse involved injury or not, and if so, to what extent e.g. temporary mark 
on the skin from a smack, bruising, medical care required, hospitalisation or death.  This is 
also the case with all other bases for intervention.  The lack of any statutory measure of 
seriousness means that people carry their own idea of what is and what is not included in 
these very morally loaded words, findings about which can have devastating consequences 
for all concerned. 
 
It is unclear whether the harm of removing a child from their family or long-term carer, for 
example, is considered in the decision-making of Child Protection Services, or whether this 
evidence is provided to the court.  However, with the strength of the evidence available, 
long-term harm should be part of the equation.  If removals were only made in an 
emergency situation, (i.e. significant risk of imminent harm), this could be supervised e.g. by 
a warrant before a magistrate.  In this way, the overall level of harm and trauma of removal 
could be somewhat minimised, by limiting it to cases, where the balance of likely harms was 
sufficiently high to justify removal of the child at that time.   
 
Using the Leeds model, removals of children generally do not occur until there has been a 
failure of the plan from the Family Group Conference.  This plan is developed by the family 
and whoever the family considers can help them address child safety concerns, which are 
openly discussed with the care group.   If the actions in the plan do not occur (without good 
reason), another more formal meeting is held to establish what barriers exist to achieving 
the plan, and whether there are better ways to address the concerns.  Only after the plan 
has failed after that second stage, does the conversation with the family turn to other out-
of-home care options.  The evidence of increased delays in starting and completing 
investigations, indicate clear opportunities to use these delays to help families where 
concerns are raised and before formal action takes place.  
 
There are many examples of programs designed to assist family and child protection 
services engagement.  A summary report A Necessary Engagement: An International Review 
of Parent and Family Engagement in Child Protection64 highlights restorative, relational ways 
in which child protection services can work to help parents and families to develop their 
capacity to care for their child or children, irrespective of what intervention may or may not 
have already occurred.  In some cases, it may simply be that the service system needs to 
recognize that people have a range of ways of living and children have always grown up in 
these and flourished.  Sometimes case workers make comments about untidy houses and 
yards, as if these related in some causal way to the ability to be a good and loving parent.  
The State should have to provide far more reason than aesthetics, to intervene in these 
cases. 
 

The impact of “findings” 

When child protection services investigate a child concern report or a child protection 
report they almost always use a process called “appraisal65”  The Act provides a broad 
number of intervention options for the Director-General if satisfied that a Child Concern 
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Report should be turned into a Child Protection Report. (see section 361), but in almost all 
cases child protection services proceed to appraisal.  This has an advantage for the Director-
General in that anything in an appraisal is specified in the Act to be “sensitive information” 
and so cannot be seen publicly and tested66.  Parents and carers described being unable to 
find out the basis of the actions against them because of this.  A “finding” is a finding of fact 
by child protection services, used to substantiate an allegation of abuse.  There are no 
processes of natural justice in this appraisal phase and no ability to question the basis of any 
findings.  Even where reports provided in an allegation are made by a child protection 
officer, there is no capacity to access the information.   
 
The impact of a substantiation can be very significant, because it acts as a barrier to 
obtaining a Working with Vulnerable People’s Check.  This means that you cannot work in a 
wide range of professions, including health care, teaching, any caring positions or voluntary 
positions with children or vulnerable adults e.g. as a youth leader or sports coach. Under 
new laws where information can be shared between many government agencies and 
jurisdiction, the importance of findings and any substantiation based upon them is 
enormous and can seriously damage someone’s reputation, without them having any 
capacity to question the evidence upon which any findings are based.  Even the facts can be 
hidden, if it is believed by child protection services that the reporter could be identified if 
the information was known.  Some have called this a modern form of star chamber.  It is 
difficult to see how any of it complies with the Human Rights Act 2004.  
 

Indigenous concerns about racism 

My discussions and working with indigenous Australian people show the interconnections 
between the racism they experienced daily, mental illness, the lack of support for their 
continuing culture, the lack of recognition of their connection to the land, the ignorance of 
many people to the history of their dispossession, drug and alcohol addiction, other major 
community health issues, poverty, incarceration, policing and child protection.  These 
interconnections require much more holistic ways of thinking and acting than have occurred 
in the past.  The other main message is that they are strong peoples, despite all this, and 
wish to be actively engaged and self-determining in finding solutions to their needs.  They 
also want to work towards a society where everyone is able to be healthy, strong, engaged 
and respectful with each other.   
 
Stopping child protection removals of their children from their communities was seen as a 
high priority.  Where children are removed from homes in the Aboriginal Community, there 
are few efforts made to understand cultural needs. Some people described these continued 
removal practices as a form of cultural genocide, because their culture is generally 
transmitted through being together, watching and listening.  It is in this way that their 
culture continues, but the removal of almost 10% of Aboriginal and Torres Strait Islander 
children from their parents stops this mechanism of cultural transmission.  Already, many 
feel they have lost so much that the tragedy of these continued removals makes their 
culture more fragile. 
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Assumptions of care at birth 

There is a hidden practice in Canberra, where numbers of babies each year are removed 
from their mothers in hospital, often where the Director General forms a view prior to the 
birth that the child will be at risk once born.  Aboriginal mothers, young mothers, mothers 
who have disabilities, and mothers who have health issues like drug and alcohol 
dependence or experiencing mental illness are said to be more affected by removal 
practices.  Christine Marsh, a New South Wales based PhD scholar researching these 
practices67 confirmed these experiences as prevalent throughout many jurisdictions across 
Australia.  These practices cause harm to the relationships between carers and the mothers 
and families, as well as trauma to all. 
 
In the ACT when a health professional, including a social worker, believes a woman who 
attended pre-natal care had issues in her life, of the kind mentioned above, or was subject 
to domestic violence, the professional might put in a prenatal report to the Director-General 
of Community Services, under section 362 in Division 11.1.3 of the Children and Young 
People Act 2008.  This Division relates to “Prenatal reporting of anticipated abuse and 
neglect”.  Section 362 also allows the Director-General to intervene in a number of ways, 
including providing assistance or support to the pregnant woman with her consent.  
However, these programs are quite limited, and often the lives of the women are complex. 
 
The Director-General can ask for consent to obtain information from support services about 
any information that relates to the safety, wellbeing and development of the child after its 
birth. The Director-General may also seek this information without her consent, “only if the 
Director-General suspects on reasonable grounds that the child may be in need of care and 
protection after the child is born” (section 362(7)). At this point, the Director-General is 
bound to ensure that the exercise of any of these powers occur, as far as practicable, in a 
manner that is “appropriate and consistent with the pregnant woman’s human rights” 
(section 362(9). The material collected by the Director-General under these provisions are 
defined as “sensitive information” so the mother cannot access the information collected by 
the Director-General nor find out who provided it.  There is also a practice which involves 
the medical record of a mother to be marked in the hospital (called a Birth Alert).  It is 
understood that this is initiated by CPS and can occur if the mother has ever had a child 
removed and CPS knows of the pregnancy.  It is not clear how this fits into the schema 
under Division 11.1.3.  Upon whatever legal basis if any this occurs, once the patient is 
identified thus, as a “pregnancy at risk” hospital staff believe there is an obligation to notify 
child protection services that the birth of the child is either imminent or has occurred. 
 
The following extract from Bright Ideas summarises the experiences of health professionals 
and others about these practices.  

People who participated in this practice in the hospital were unsure what the legal 
basis for their responsibility was.  They thought it was to help the mother prenatally 
but believed that many programs to assist women in difficult circumstances were 
either no longer available or had few places.  They hoped that child protection 
services were ensuring access to support in pregnancy but were unsure that this 
occurred.  Several noted that Aboriginal and Torres Strait Islander women composed 
more of the identified “at risk” pregnancies.  While it has not been possible to verify 
this, one health professional said that the list included up to 80% Indigenous women.  
When asked in the consultation whether they saw any ethical conflict with their duty 
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to the pregnant woman, they were unsure.  However, they believed that notifying 
child protection services of concerns in pregnancy was mandatory, even though it 
does not fit into the requirements of mandatory reporting until after the birth of the 
baby.  
 
In relation to people with disabilities, we were informed that sometimes parents 
were contacted by child protection services while pregnant. These contacts indicated 
the intention of child protection services to remove the baby at birth because they 
did not believe the woman would be able to care for the child.  This was mostly the 
case with women with intellectual disabilities, but the “assumption of inability” was 
sometimes applied to other forms of disability as well, despite the extent of research 
that shows that most women with disabilities (including those with intellectual 
disabilities) can parent their children with support68.  Sometimes it was possible for 
an advocate to work with a family to scaffold help around the woman and her child 
to satisfy the concerns of care and protection services, but whether this worked 
seemed hit and miss, with the majority of such babies being removed at birth.  This 
would seem to be a practice that was discriminatory and in breach of the woman’s 
(and once born, the baby’s) human rights. 

 
The legal basis is unclear, for the marking of a confidential and personal medical record of a 
woman with a birth alert.  In one matter where this occurred, the mother had her baby 
successfully returned to her, because she was able to demonstrate that her family 
circumstances and age were very different than the circumstance 10 years before. 
 
In addition to the questions about whether there is a legal basis for some of these actions, 
there are important ethical issues and practical consequences of these procedures.  Firstly, 
in the case of Aboriginal and Torres Strait Islander women, and in fact, any other vulnerable 
women, it reduces the likelihood that they will present regularly for prenatal care.  This can 
have poor consequences for mother and baby if things go wrong.  It can particularly effect 
later presentations for subsequent pregnancies, because any trust that may have developed 
between midwives and the woman will be destroyed by the perception of the midwives’ 
betrayal of the woman who they were caring for. 
 
There were stories of hospital staff (midwives and social workers) who opposed removals in 
specific cases, where mum and baby were doing well, but their views were disregarded, and 
child protection services complained to hospital management about the behaviour of the 
nurses and social workers.  On two occasions, staff mentioned that they were asked by child 
protection workers to do things, which they felt were unethical. These were to ensure that 
other family members went home and the woman was alone when the child protection 
worker (sometimes with police) came to remove the baby in the evening. The other ethical 
issue was to mislead the mother about the likelihood of the baby being removed from her, 
for example, by telling her to pack her bag so she could change rooms on the evening the 
removal was to occur.  All of these practices seem to be completely unjustified from a child 
protection perspective, and to be likely to be a breach of ethical if not legal obligations.  
 
It seems callous and cruel in the extreme to withhold or fail to provide support to assist the 
mother or the parents to be able to try to parent their child.  One case described at the 
hospital was a mother “couch surfing” because she could not afford housing.  Rather than 
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seeking to assist her to obtain secure housing (if this was the only concern), her baby was 
removed from her care.  The research of Christine Marsh describes these processes as 
traumatising for the midwives and other professionals involved, because they felt that they 
had betrayed the mothers, who had trusted them.  For the mothers, they were left with no 
faith in the health care system and medical needs went unchecked immediately after birth.  
Mothers need advice on how to deal with their milk supply and what to be aware of after 
baby’s birth.  Most importantly they need assistance with the emotional impact of having 
their baby removed and legal advice to have an opportunity to parent their child.  When the 
hospital staff were asked about the services offered to mothers in these circumstances, they 
appeared unaware of there being specific assistance provided to these mothers but thought 
“perhaps they went to their general practitioner”.  Given the shame mothers are likely to 
feel, and the betrayal they experienced at the hospital, it is hard to believe that they would 
attend a general practitioner or that this was a likely source of advice.  There appeared to 
be no systematic follow-up of these women.  This must raise questions about the hospital’s 
duty of care towards the mother. 
 

Fear and intrusion and legal impingements 

The impact of structural violence 

Violence in a society can be exercised in many ways, including exclusion from society, 
racism, discrimination, disrespect and rudeness.  Violence can also be exemplified in 
structural forms, by processes in government which are used to silence and oppress people 
who try to raise concerns.  In the conversations with Aboriginal and Torres Strait Islander 
peoples and other non-Indigenous people whose child or children had been removed by 
child protection services, many described situations where they got angry when their 
children were taken away.  Expressing outrage by swearing at a worker or trying to protect 
their children were all seen as acts of violence by the state and used as evidence of the 
rightness of the decision of child protection workers to remove their children.  However, 
their anger was about a system where their child could be removed without them having a 
real chance to explore alternatives.  It was, for them, a brutal exercise of state sanctioned 
force or structural violence.  
 
Like any form of violence, the threat to remove a child from its family unless the parent 
complies with some instruction, is a form of coercion.  Parents whose children had been 
returned to them, or had never been taken, but had been visited by child protection 
services, speak about their forced compliance to conditions which make no sense or are 
oppressive.  One story was of a parent with small children who had disabilities being told 
she needed to travel across Canberra three times a week on public transport for urinalysis. 
She said she did not think that was going to be practically possible, because of medical 
appointments with the children, and she was given a “take it or leave it” response.  When 
she indeed could not meet these conditions, her children were removed.   
 
There was much evidence of lawyers advising people to “agree to whatever child protection 
services wanted because if you got on their wrong side, they could remove the children very 
easily”.  This left people feeling terrified and living in fear.  This fear and terror was further 
aggravated by practices like child protection services taking a long time to respond – 
sometimes months – and then receiving a letter demanding something be done or making a 
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finding which created another threat.  People described being frightened to open their mail 
or to open the door. They felt unable to seek help because of mandatory reporting.  They 
felt isolated by the shame of being in contact with child protection services.  One person 
described case workers who were threatening or bullying in their manner.  When one 
woman sought permission for her father to be present, the worker initially agreed.  When 
the worker started to behave in a bullying manner and the father spoke up, the worker 
refused for him to be present again.  When the father and daughter formally complained to 
the supervisor, they were told that there was no substance to their concerns, and the case 
worker could place any limits on who was or was not present as he saw fit. 
 

People are shamed and silenced 

The problem with addressing the manner of these concerns is that it is hard to talk publicly.  
Not only is there direct discouragement, there is also shame that exists when child 
protection services have become involved in your life.  People express a sense of aloneness 
in their strife, because they did not want others to know.  Someone described it thus: 
“People sometimes believe that child protection services only get involved when you have 
done something really bad to your child.  It wasn’t like that at all, but I felt too ashamed to 
share it with anyone.  And besides, I didn’t know who had reported the situation and so I 
didn’t know who to trust.  I just shut down.”  Underpinning these feelings of shame is the 
social and ethical importance attached to doing the right thing by your children, in whatever 
circumstance.   
 

Secrecy, fear and a lack of accountability 

There is also an argument that when we are told something is “in a child’s best interest”, 
the effect can be similar to when we are told that we need some new piece of legislation to 
protect us from a “security threat”.  In these kinds of situations, laws or practices are 
introduced which often impinge on our lives in other ways.  They can reduce our freedoms 
or negatively impact on our human rights.  Some of the laws in child protection in the ACT 
and other places fall into this category.  For example, in the ACT, there is no right to external 
review of child protection decisions relating to contact with children once removed, or 
placement decisions or decisions about findings in relation to abuse (so called 
‘substantiations’).  As noted above, the impact of a substantiation can be very significant, 
because it acts as a barrier to obtaining a Working with Vulnerable People’s Check. Under 
new sharing of information provisions between States and across different agencies, it is 
also possible that the impact of a poorly grounded, non-appealable substantiation on a 
parent or carer can be profound.  
 
There are no effective requirements to provide natural justice in these processes, because 
there is no right to know what you are alleged to have done.   These allegations can be 
made by an unnamed person, protected from having to demonstrate their bona fides or 
their evidence tested.  Child protection workers can also claim this protection and refuse to 
provide copies of reports they have made.  Records can be created which assert facts with 
no evidence to support them, while the person concerned can neither address the record 
nor see the ‘evidence’ against them.  The child protection system ensures records are 
created so as to not be accessible, (e.g. classified as sensitive documents and included in 
appraisal processing).  The only route for appeal in most cases is to the Supreme Court, 
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which is slow, prohibitively costly and risks that the State will seek to recover costs.  At a 
practical level it is hard to obtain legal representation in a child protection matter as most 
barristers and solicitors with skills or knowledge in the area already undertake work for the 
Directorate.  
 
The secrecy and reluctance of people to formally complain because of fear, legal and 
practical barriers, leaves people feeling powerless, angry and grieving.  It also leaves bad 
practices within the system uncorrected and poor practices simply expand.  The lack of 
prompt external review and public performance reporting should be compared to the open 
and transparent processes in Leeds, which not only had open and accountable processes, 
but also substantially reduced the number of children and young people in care. 

Mandatory reporting  

Mandatory reporting was introduced in Australia to try and ensure that all forms of child 
abuse were identified and acted upon.  Unfortunately, the consequences have included 
system swamping, and little evidence that this is producing a safer life for children and 
families.  In fact, there is evidence that it has created fear and an overly intrusive culture 
within care and protection services around the world. 
 
Mandatory reporting has been specifically problematic for pregnant woman who are 
vulnerable or may have specific health needs but may not present if they have drug and 
alcohol issues; or if they are Aboriginal or Torres Strait Islander; or refugees for fear of 
intervention and removal of their children as discussed above.  Another group may be 
parents with anger issues or who are seeking more acceptable ways of disciplining their 
children, but are limited in who they can seek advice from in a mandatory reporting context. 
 
Mandatory reporting was never introduced statutorily in the United Kingdom or in New 
Zealand.  However, even with in such a regime, it should be tempered to enable parents to 
help seek in the case of behaviours that they wish to change without automatically risking 
child protection intervention.  In some places, it appears that such an approach is taken, but 
when this will occur and in what circumstances makes help-seeking a high risk strategy. 
 

Achieving a more relationally focussed child protection system for all 

International and national models of engagement, support and advocacy for families and 
carers who have contact with child protection systems do exist.  How statutory child 
protection systems engage with parents ultimately affects the outcomes for children, 
including safety, a sense of security and wellbeing.  While social work practices that 
emphasise people’s self-determination and strengths are recognised as fundamental to 
eliciting change in parents when care standards have faltered, there is widespread 
acknowledgment of the struggle child protection authorities have to meaningfully engage 
parents and families.   
 
One option for positive engagement with parents in contact with child protection services 
was developed by Sharynne Hamilton and Valerie Braithwaite.  Sharynne Hamilton is a 
Ngunnawal woman and PhD scholar now employed in Perth.  Her important work on a 
Charter of Rights and Responsibilities for parents and family members, was developed in 
2014, and is at Appendix C to this document. It is currently being examined by the Western 
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Australian government and provides a set of guiding principles broadly consistent with the 
restorative principles set out in Chapter 2. The Charter covers the broad areas of respecting 
diversity, consultation and dialogue, transparency and accountability, strengths and 
weaknesses, and privacy – all issues we have identified in this report. 
 
A number of restorative initiatives and ideas could be trialled here in the ACT.  These could 
be drawn from the international review of what works in child protection, undertaken by 
Canberra Restorative Community Network Convenor, Mary Ivec for Anglicare Tasmania in 
2013.  This review provides an enormous range of proven options which could be used to 
pilot restorative approaches to child protection that promotes a more restorative city and 
improves relationships within families and communities, thus reducing the need for costly 
and tertiary end child protection services.   
 
Figure 1 was produced by Mary Ivec as a summary of the restorative approaches identified 
as part of the international review.  The diagram identifies targets of change, and what 
interventions are used nationally and internationally to address these. Using a pyramid of 
engagement as a model reflects the opportunities for parent/carer involvement at each and 
every level of the child protection system.  The model is based on responsive regulation 
theory and the regulatory pyramid of Ayres and Braithwaite (1992). It depicts six layers of 
activities where escalation up the pyramid increases statutory and court involvement, cost 
and coercion.  
 

The categories in the pyramid of engagement initiatives have been defined by the goals of 
the strategy, program, or legislation, that is, who, or what, is the target of change. The 
various layers are not exclusive; in practice, the borders are blurred and a mix of possibilities 
exists. The programs and approaches identified as part of this review are summarised and 
grouped according to these layers and are each extensively described in the Anglicare 
report.69 
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Current decision-making and external review practices relating to CPS 

I provided a detailed submission to the External Review of the Director-General’s Decisions 
in CPS matters.  The following section comes from that submission, and I am happy to 
provide a copy of the whole of that submission if this would assist the inquiry. 
 

While the External Review Discussion Paper sets out in great detail what might be 
expected from a best practice review of decision-making, in reality, the current CPS 
and related processes for initial decision-making, internal and external reviews fall 
far short of this.  Not only are the institutional arrangements either insufficient or 
absent, but there is a reluctance in CPS to consider that their decisions could be 
wrong.  There are therefore many practical impediments to exercising a right of 
review.   
 
Often birth families and carers are reluctant to complain about even the most 
egregious breaches of natural justice or failures of processes of decision-making, for 
fear that contact will be reduced, or a child removed to a different placement.  This 
was apparent in the interviews for the Law Reform Advisory Council, where none of 
those who commented critically on the processes of CPS (both service providers and 
clients) wanted to be identified in a manner which could identify them to CPS.   
 
I personally have heard lawyers advise their clients to just do what they are told, 
don’t make waves or they might never get their child or children back.  Access to 
legal assistance at an early stage is poor and, in my experience, it is difficult to get a 
legal representative who is willing to take on the Director-General, because they 
often act for CPS in other matters.  Sometimes representation needs to be sort from 
interstate at incredible cost and adding further to the inherent delays.  My 
experiences are that carers and birth families each face significant practical and CPS 
attitudinal barriers to engaging positively with CPS in initial decision-making and in 
any subsequent request for review.   
 
There are very limited opportunities for review of significant decisions involving the 
removal of children in the case of carers, in relation to contact and placement 
decisions for carers and birth families, and on factual findings of CPS officers about 
any allegations which are made against a person.  This often leaves people in an 
invidious position of having a finding against them, where they have not been told 
what is alleged and by whom and have been provided with limited opportunities to 
be heard.  The process is adversarial by design and implementation and serves no-
one well.  Even more so, the processes which in practice are used, fall far short of 
the requirements that should be demanded in a human rights’ compliant democracy 
for a process which can have such important and long-lasting impacts on children 
and their families.   
 
The stated philosophy of CPS of acting in “the best interests of a child” is laudable, 
but it appears to be enacted in an individualistic model, that does not look at the 
reality of the dependent position of children and their relational context.  Children 
and young people need adults to care for them.  An individualistic conception of a 
child does not consider the necessary place of a child in their family and community.  
The should be compared to the New Zealand Children’s and Young People’s Well-
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being Act 1989, where under section 5, the welfare and interests of the child or 
young person are first and paramount, having regard to principles relating to their 
immediate family, their kinship group and their community (set out under section 5 
and 13). For example, section 13(2)(b) states that anyone exercising powers under 
the Act (people and courts) need to determine the welfare and interests of a child or 
young person, guided by: 
 

the principle that the primary role in caring for and protecting a child or 
young person lies with the child’s or young person’s family, whanau, hapu, 
iwi, and family group and that accordingly – 
 

(i) a child’s or young person’s family, whanau, hapu, iwi, and family group 
should be supported, assisted and protected as much as possible; and 
 

(ii) intervention in family life should be the minimum necessary to ensure a 
child or young person’s safety and protection. 

 
The ACT’s current legislation ignores the negative impacts of many of CPS actions on 
children and families and the ACT no longer requires CPS to act in the least intrusive 
manner to achieve the best interests of the child, as it once did.  At its worst, it can 
result in the permanent separation of children from their families of origin, and their 
placement in multiple settings with the inevitably sub-standard mechanism of the 
State as a parent.  The impact on the lives of children of these practices is far from 
benign and the limited capacity to seek review of these decisions in practical terms 
compounds the issues.  Even where children need to live in another situation, the 
continued intrusion of the State as a parent ranges from heavy-handedness, through 
neglect, to carelessness on many fronts.  Whether this arises from a lack of 
competence in staff or misguided theories of the impacts of their interventions on 
families and children, is not clear.  The impossibility, in reality, of having these 
decisions reviewed or questioning the connection between their actions and what is 
needed by the child or family, and the lack of transparency of all the processes 
breaches the human rights of parents, children and carers. Moreover, it allows the 
quality of the system to remain poor and the negative impact of current practices to 
continue unchallenged. 

 
In my experience the original decisions made often do not comply with the principles of 
natural justice and the standard of proof (suspicion or belief of risk of harm) and the 
practical test what is abuse (because there is no need for injury or objective evidence of 
harm) are both very low and variable between caseworkers.  The concept of “best interests” 
of the child is used as a low bar standard to justify the heavy handed intervention of the 
State into the lives of children and families, particularly those families which come from 
Aboriginal and Torres Strait Islander backgrounds, where there are health issues such as 
mental illness, or drug or alcohol dependence, where the families are poor, are homeless or 
have a disability. 
 
The consequences of these tests often allow State overreach in some families, while at the 
same time, even where there is strong evidence of sexual or physical assault, cases go under 
the radar for active intervention.  Insufficient time, skill and resources goes into identifying 
legitimate safety concerns and then working with families to help these be addressed 
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through strengthening these families and addressing external cause lie poverty, housing 
stress and the like. Families are rightly suspicious and fearful of state intervention, and 
judgments are often made by CPS workers, which ignore the complexity of the lives of 
families. Many requirements are imposed which are formulaic and/or shaming eg random 
urine drug testing when there is no evidence of drug abuse.  
 
I strongly support a child protection system external review and decision-making system 
which focusses on restorative processes which: 
 

• Comply with natural justice;  

• Allow early speedy independent mediation before any formal process is required to 
commence; 

• Address power imbalances, requiring effective communication of concerns before any 
action occurs; 

• Ensure quality of representation provided by the State, where it chooses to involve 
lawyers; 

• Are transparent, so that families and carers and children know what is alleged to have 
happened, the evidence relied upon in forming a decision and written reasons for all 
decisions; and  

• Make changes of practice in CPS compellable where there is evidence of frequent and 
continued abuses of power and failures of process. 

 

Being a foster carer  

 
 
 

 
 
 

 
 
 
 

 

Training to take on this work has been substantially reduced – to only a weekend from the 
much longer Positive Futures approach.  It is not possible to understand what you are 
getting into over a weekend.  If you then try to find out what you need to know from other 
sources, like case workers or the long awaited manual, you will also be disappointed.  The 
quality of the recently released manual is poor and misleading about many important issues 
for carers, such as their vulnerability when dealing with a child or young person who 
displays violence in your house.   

There is no superannuation or workers compensation insurance, so women in particular 
who have spent years caring end up in poverty in their later years.  The costs of the children 
are not fully covered, nor is any of the opportunity costs of caring for a child with high 
needs.  Only just recently, carers were granted the status of both workers and volunteers 
for the purposes of work health and safety by Fair Work Australia in a bullying case, based in 
the ACT.  The impact of this judgement could be quite transformative and may lead to more 
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