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TERMS OF REFERENCE 
 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 

   (i) is in accord with the general objects of the Act under 
which it is made;  

 

   (ii) unduly trespasses on rights previously established by 
law;  

 

   (iii) makes rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions; or 

 

   (iv) contains matter which in the opinion of the Committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 

(b) consider whether any explanatory statement or explanatory 
memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 

(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

 

   (iii) make rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions;  

 

   (iv) inappropriately delegate legislative powers;  or 
 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny;  

 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 

(e) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bill—No comment 
 
The Committee has examined the following bill and offers no comments on it: 
 

ELECTRICITY FEED-IN (RENEWABLE ENERGY PREMIUM) AMENDMENT 
BILL 2011 

 
This Bill would amend the Electricity Feed-in (Renewable Energy Premium) Act 2008 to 
allow micro generators to access the compliance cap that currently applies to the medium 
scale generators at the same premium tariff rate as medium generators. 
 
Bill—Comment 
 
The Committee has examined the following bill and offers these comments on it: 
 

ELECTORAL (DONATION LIMIT) AMENDMENT BILL 2011 
 
This Bill would amend the Electoral Act 1992 in respect of the prohibition of certain gifts to 
a political party. 
 
Do any provisions of the Bill amount to an undue trespass on personal rights and liberties? 
Report under section 38 of the Human Rights Act 2004 
 
The key elements of the amendments are found in: 
 
 proposed subsection 216A(1): “A person or entity must not give a party a gift, or gifts, the 

total value of which is more than $50 000 in a financial year”; 
 
 proposed subsection 216B(1): “A party must not receive from a person or entity a gift, or 

gifts, the total value of which is more than $50 000 in a financial year”; and 
 
 proposed subsection 221C(1): “If, in a financial year, a party, party candidate, MLA, or 

associated entity (the receiver) receives a gift of $49 500 or more, or gifts totalling $49 
500 or more, from the same person (the giver), the receiver must within 14 days of 
receiving the gift or last gift, by written notice to the giver, tell the giver about the 
requirements of section 216A (Prohibition of gifts of more than $50 000)”. 

 
These proposals engage both the freedom of expression stated in HRA subsection 16(2), and 
the right stated in HRA paragraph 17(a) of every citizen to have the opportunity to “take part 
in the conduct of public affairs, directly or through freely chosen representatives”. They also 
engage the right to political communication, found by the High Court to be implied by certain 
provisions of the Commonwealth Constitution. 
 
The Committee notes that there is as yet no Explanatory Statement to this Bill, and thus no 
attempt by its proponent to justify the ways the proposals limit these rights. The proposals do 
however raise issues of considerable significance, and to assist the Assembly, the Committee 
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draws attention to these extracts from the Commonwealth’s Electoral Reform Green Paper 
Donations, funding and expenditure December 2008.1 
 

Permitting donations  
 
7.7 Australia does not currently limit the amount individuals and organisations can 
contribute to political parties, candidates and others in the political process, on the basis 
that such support is a legitimate exercise of the right to freedom of political association 
and expression.  
 
7.8 A criticism of that approach is that permitting donations of any amount, from any 
local source, risks making the recipients of the donations potentially dependent on a small 
number of large donors, and vulnerable to possible undue influence or corruption.  
 
7.9 Other western democracies, including the United States, Canada and the United 
Kingdom, seek to balance the individual right to freedom of political association and 
expression against the public interest in minimising the risk of undue influence or 
corruption in their electoral systems, by limiting the amount individuals and organisations 
can donate to political parties, independent candidates and others in the political process.  
 
7.10 Banning or capping private funding could assist in addressing concerns about the 
effectiveness of Australia’s federal public funding and financial disclosure scheme to 
achieve the aim of reducing political parties’ and candidates’ reliance on donations and 
other private sources of funding for contesting elections. The public funding and financial 
disclosure scheme was introduced in 1984 with the aim of providing political parties and 
candidates with adequate funding to contest elections, and reducing their reliance on 
donations and other private sources of funding. However, since the introduction of the 
scheme the amount of private funds political parties raise to supplement their public 
funding for contesting elections has, in fact, increased considerably. 
 
7.11 Any consideration of bans or caps on political donations needs to recognise that 
donations now account for only one-quarter of private funding for political parties. Based 
on overseas experience, a ban or cap would be ineffective if it resulted in donors making 
a financial contribution by another, potentially less transparent means, such as fees for 
attendance at functions, fundraising activities or through payment of membership fees. 
Similarly, the provision of debt support needs to be considered given the potential 
influence resulting from debt holders’ conditions on financing of debt incurred by 
political participants. 
 
7.12 One impact of caps, depending upon the level at which they are set and the breadth 
of their application, might be the encouragement of political parties to seek funding from 
a larger number of smaller donations, or an increased volume of membership fees. It is 
argued that if political parties become dependent on multiple small donations, the 
pressures for increased fundraising efforts may expand ‘grassroots’ participation, but may 
also divert the efforts and energies of the parties into endless fundraising. 
 

                                                 
1 http://www.dpmc.gov.au/consultation/elect_reform/docs/electoral_reform_green_paper.pdf 
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7.13 A critical issue is the level at which any cap would be set. The Canadian model 
adopts a low cap at C$1,100, while the US has caps of US$2,300 to candidates and 
US$28,500 to parties. Views will differ on where any cap on donations should be set, if 
such a cap were to be introduced. 
 
7.14 A low cap, such as $1,000, may greatly increase the pressure on parties and 
candidates to expand their number of donors. A significantly higher cap, such as 
$100,000 may not effectively eliminate the perception that donations are a source of 
undue political influence and access.  
 
… 
 
Discussion points 
 
7.32 Capping private funding to political parties is an approach taken by some 
jurisdictions seeking to create a more level playing field and to reduce the reliance by 
political parties on significant financial donations from private sources. Some extend their 
restrictions to other participants in the political process, such as associated entities and 
‘third parties’. 
 
7.33 Caps attempt to ‘level the playing field’ by removing the advantage that wealthy 
individuals, or candidates who are favoured by wealthy individuals or corporations, have 
in comparison to others less financially favoured. 
 
7.34 None of the other selected jurisdictions completely ban donations from private 
sources, suggesting that some reliance on private funding is widely accepted, although 
Canada and the USA ban donations from corporations. 
 
7.35 In the Australian federal electoral system, no restrictions on donations currently 
exist. It has been argued that this could result in a situation where influence and access 
can be ‘purchased’, or attempts made to purchase them. When considering caps or bans 
on private funding, the question must be not only the effect of acting, but the result of not 
acting, which perpetuates a system where the perception is that financial contributions 
can deliver political advantage. 
 
7.36 Capping or banning private donations raises additional definitional questions, such 
as whether the existing definition of ‘gift’, which excludes many sources of funding 
including fees paid for dinners with politicians, and membership or affiliation fees, is 
adequate. 
 
7.37 Eliminating or reducing private funding with bans or caps would address concerns 
about undue influence. It is argued that both bans and caps go towards ensuring that all 
citizens have equal opportunity to participate in the political process – either by reducing 
the level of permissible donations to that affordable by a larger number of people through 
a cap, or with a complete ban, by eliminating private funding altogether. It is suggested 
that in such a situation, political participation and support for the political party of choice 
would then be limited for all to the level of volunteer involvement and party activism.  
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7.38 An important consideration in capping donations is that, given the differing sizes and 
resources of political parties, the size of the donation which might be perceived as 
‘influencing’ could vary. Setting any cap either too high or too low risks undermining the 
potential effects and value of such a reform, in eliminating perceptions of undue influence 
but maintaining a lifeline of access to campaign funds for parties and candidates. 
 
7.39 Some may argue that capping or banning donations may be unnecessary if other 
provisions, such as capping expenditure, are introduced. This is the case in the UK. In 
addition to expenditure caps, New Zealand places caps on anonymous donations made via 
the New Zealand Electoral Commission and places a limit on the amount parties can 
receive in this way as a percentage of the expenditure cap. On the other hand, Canada has 
introduced caps on both, likely seeing them as being complementary measures (reducing 
both the size of moneys coming in and going out of political parties). 
 
7.40 Bans or caps do undeniably prevent some individuals from making contributions of 
the kind or level they would prefer. Some argue that the restraint of individual liberty 
involved in limiting or banning private donations must be weighed against intended gains, 
which may include fairness, integrity in the system, and changes in the behaviour of 
political parties. One potential change from capping donations is the possibility that such 
regulation might lead political parties to engage with a broader sector of the community 
in order to finance campaigns from many small donations. A potential change from 
banning private donations might be to remove any remaining incentive for political 
parties to engage with the community except as ‘consumers’ of a campaign message.  
 
7.41 Banning donations arguably carries risks. Removing a significant part of parties’ 
ongoing funding could seriously impair parties’ operations between election periods 
unless the public funding system was also overhauled to provide ongoing, rather than 
periodic, funding. Capping donations may also have such an effect. Limiting the income 
of political parties could significantly affect current political campaigning and party 
structures. Alternatively, it is argued that it could provide a strong incentive for parties to 
engage more effectively with a wider group of their supporters and members. 

 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     June 2011 
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