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TERMS OF REFERENCE 

 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 
(a) consider whether any instrument of a legislative nature made under 

an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 
(e) report to the Assembly on these or any related matter and if the 

Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bills—No comment 
 
The Committee has examined the following Bills and offers no comment on them: 
 

APPROPRIATION BILL 2008-2009 (No 3) 
 
This is a Bill for an act to appropriate additional money for the purposes of the Territory for 
the financial year that began on 1 July 2008. 
 

WORKERS COMPENSATION (TERRORISM) AMENDMENT BILL 2009 
 
This is a Bill for an Act to amend the Workers Compensation Act 1951 to extend until 1 April 
2012 the operation of its provisions concerning a temporary reinsurance fund in respect of 
claims made in consequence of a terrorist incident. 
 
Bill—Comment 
 
The Committee has examined the following Bill and offers these comments on it: 
 

FIRST HOME OWNER GRANT AMENDMENT BILL 2009 
 
This is a Bill for an Act to amend the First Home Owner Grant Act 2000 to provide the 
statutory requirements for the administration of the First Home Owner Boost. 
 
Has there been an inappropriate delegation of legislative power? (term of reference (c)(iv)) 
 
A long standing concern of the Committee is that a bill does not inappropriately delegate 
legislative powers. Two particular concerns are that a clause does not: 
 
•  permit subordinate legislation to amend statute law (the Henry VIII clause); or 

•  confer a power on a Minister or the Executive to dispense with the operation of a 
statutory provision. 

 
The first issue arises here. 
 
Is there an inappropriate delegation of legislative power in that the Executive may, by way of 
a regulation made under proposed subsection 24F(2), modify statute law? 
 
General matters 
 
In Scrutiny Report No 23 of the Sixth Assembly, concerning the Duties Amendment Bill 
2006, the Committee addressed what is often called the “Henry VIII clause”: 
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A clause that authorises the Executive, by the making of a regulation (or of some other 
form of subsidiary law) to amend an Act is often referred to as a “Henry VIII” clause. 
Such clauses have long been the concern of scrutiny committees. As Pearce and 
Argument observe, “the basis for objection to such clauses is that they vest “an 
enormous amount of power in the executive government” and that “the power is 
capable of abuse”: D Pearce and S Argument, Delegated Legislation in Australia 
(2nd ed, 1999) at 15. But they also note that “the use of Henry VIIIth clauses in the 
Australian jurisdictions has become more, rather than less common” in the past 
20 years. 

 
Their common use in the face of constant criticism suggests that there are 
circumstances in which they may be useful. The paradigm case may be where there is a 
need to make transitional provisions and at the time the statute is drafted, all cases 
calling for accommodation in a transitional scheme cannot be anticipated. 
 
In any particular case, the relevant questions are: (1) just what is the extent of the power 
conferred?; and (2) what measure of parliamentary control is retained? 

 
Earlier, in Scrutiny Report No 14 of the Sixth Assembly, concerning the Crimes (Sentence 
Administration) Bill 2005, the Committee addressed the first question. 
 

Many such clauses that are technically of this kind do not in substance encroach on the 
legislative authority of the Legislative Assembly. Such is a clause that confers on the 
Executive a power, exercisable by regulation, to modify the transitional provisions of 
the Bill. … . Such provisions are not regarded by the Committee as raising any concern 
in that they are usually limited in relation to: 
 
•  subject matter - in that [they] cannot be used to make changes of a policy nature; 

and 

•  time - in that the section would expire at some time (usually 1 or 2 years) after it 
commences. 

 
The Committee takes the view that in relation to clauses of this kind, no purpose is 
served by its drawing attention to it. 
 
The Committee will, however, draw attention to Henry VIII clauses that have a broader 
application. 

 
In relation to the second question, the Committee will of course draw attention to whether or 
not the subordinate law is subject to being disallowed by the Assembly.  If it is not, that fact 
should ordinarily give rise to greater concern about the appropriateness of the delegation.  In 
relation to this issue, in Scrutiny Report No 23 of the Sixth Assembly the Committee 
observed: 
 

It is for the Assembly to assess whether [the] degree of Assembly supervision is 
adequate. The Committee further notes that the Assembly has a choice as to what it 
provides as to when a statutory instrument commences. 
 
First, if the statutory instrument is merely notifiable, the result is that the law takes 
effect and cannot be disallowed by the Assembly. 
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Second, if the statutory instrument is disallowable, it will have legal effect until the 
time it is disallowed by the Assembly. All subordinate laws are disallowable 
(Legislation Act 2001, chapter 7), and this concept is defined to mean “ a regulation, 
rule or by-law” (Legislation Act 2001, section 8). 
 
Third, a particular statute may vary the default scheme of the Legislation Act 2001. It 
may provide in some way that the statutory instrument should not have any effect at all 
until by a positive resolution of approval the Assembly gives legal effect to the 
subordinate law. Another option is to delay commencement of the instrument until the 
Assembly has had time to consider whether to disallow. An example of the latter was 
noted in Scrutiny Report No 50 of the Fifth Assembly, in relation to the Gaming 
Machine Bill 2004, [where] the Committee noted the strong provision made for 
parliamentary scrutiny in relation to determinations by the Commission of the contents 
of warning notices. Such a determination was disallowable, and by subclause 151(6) it 
was provided: 

 

(6)  Unless the determination is disallowed by the Legislative Assembly, the 
determination commences— 

 (a)  2 weeks after the last day when it could have been disallowed; or 

 (b)  if the determination provides for a later commencement—on that later 
commencement. 

(See now subsection 151(6) of the Gaming Machine Act 2004.) 
 
Proposed subsections 24F(1) and (2) 
 
Proposed section 24F of the Act allows for the making of what are styled in its heading as 
“transitional regulations”. This description explains proposed subsection 24F(1), which states 
that “[a] regulation may prescribe transitional matters necessary or convenient to be 
prescribed because of the enactment of the First Home Owner Grant Amendment Act 2009” 
(emphasis added). Such a regulation may deal only with matters related to the transition from 
the current scheme under the Act to the scheme that would operate if the Bill is passed into 
law as the First Home Owner Grant Amendment Act 2009. 
 
Proposed subsection 24F(2) is however much broader: 
 

(2)  A regulation may modify this division (including in relation to another territory 
law) to make provision in relation to anything that, in the Executive’s opinion, is 
not, or is not adequately or appropriately, dealt with in this division (emphasis 
added). 

 
This power could be used to make a regulation on a topic that has nothing to do with the 
transition from one scheme to another. Rather, the power is limited only to “anything that, in 
the Executive’s opinion, is not, or is not adequately or appropriately, dealt with in this 
division”. The division referred to is proposed division 2.5A of the Act (see proposed 
sections 24A to 24H inclusive set out in clause 6 of the Bill). 
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Division 2.5A deals with a range of subjects, including: (1) key definitions such as “new 
home” (subsection 24A(1)); the amount of a first home owner grant (subsection 24B(1)); 
what transactions will qualify for a first home owner boost grant (subsection 24C(1)); and 
when a transaction qualifies for a boost grant in respect of an established home 
(subsection 24D(1)).  
 
Several of these sections contain “anti-avoidance” clauses, such as subsection 24C(5), which 
provides that a relevant transaction does not qualify for the first home owner boost where the 
commissioner is satisfied that a contract made on or after 14 October 2008 replaces a 
contract made prior to 14 October 2008, and is for the purchase of the same home, or is a 
comprehensive building contract to build the same or substantially similar home. 
 
The Explanatory Statement states that the purpose of proposed subsection 24F(2) is to allow 
the executive “to make transitional regulations where it considers any matter is not, or is not 
adequately or appropriately, dealt within this part as would enable any avoidance issues that 
may arise”. 
 
On its face, however, proposed subsection 24F(2) is not limited to making regulations 
dealing only with the topic of “avoidance issues”. A regulation may deal with any subject 
dealt with in proposed division 2.5A, and the width of the power may be extended by the 
phrase “in the Executive’s opinion” occurring in proposed subsection 24F(2). 
 
The width of the power is also extended in that a regulation would have effect “despite 
anything else in this Act or another territory law” (proposed subsection 24F(3)). This perhaps 
suggests that a regulation might have the effect of modifying any provision of the Act, and 
not only those contained in proposed division 2.5A. 
 
The words “another territory law” will not have the effect a plain reading of them might 
suggest. It is axiomatic that an Act cannot limit the power of the Assembly to make later laws 
(insofar as those laws are within the Assembly’s power under the Australian Capital 
Territory (Self-Government) Act 1988 (Commonwealth)). 
 
The Committee notes that the first home owner grant scheme is a Commonwealth 
Government scheme and that the law of the Territory needs to be changed from time to time 
to accommodate changes to the scheme.  This being so, the Committee asks whether the 
purpose of proposed subsection 24F(2) is not simply to provide for anti-avoidance measures, 
but is more broadly to permit change by way of regulation (rather than by amendment of a 
statute) to all those aspects of the scheme that would be provided for in proposed Division 
2.5A. 
 
If the answer to this question is “yes”, the Committee can see a basis for permitting policy 
change of this nature by way of regulation.  However, the Committee recommends that: 
 
• the explanatory statement makes this clear; and 
 
• the Assembly considers giving itself greater power to supervise the making of these 

regulations by inserting into the Bill a provision similar to that in subsection 151(6) of 
the Gaming Machine Act 2004. 

 



5 

Scrutiny Report No. 4—23 March 2009 

If the answer to this question is “no”, the Committee recommends that the Explanatory 
Statement be amended (1) to more accurately reflect the scope of proposed subsection 
24F(2), and (2) to explain why the words “despite anything else in this Act” are included. 
 
The Committee also recommends that whether the questions is answered “yes” or “no”, 
consideration be given to the deletion of the words “or another territory law” in proposed 
subsection 24F(2). 
 
Report under section 38 of the Human Rights Act 2004  
 
Are some provisions of the Bill an undue trespass on rights and liberties? - (term of 
reference (c)(i))? 

Do some provisions of the Bill make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers? - (term of reference (c)(ii))? 
 
The Committee raises these questions in relation to a discretionary power that would be 
vested in the commissioner for revenue. Subsection 24C(5) provides that “a contract does not 
qualify for the first home owner boost for new homes if the commissioner is satisfied [of 
certain matters]” (emphasis added).  
 
In contrast, subsection 24C(4) would provide that: 
 

an eligible transaction that is the building of a new home by an owner-builder qualifies 
for the first home owner boost for new homes if –  

… 

(b)  the transaction is completed within 18 months after the commencement date, or 
any longer period the commissioner allows if satisfied on reasonable grounds 
that there are exceptional circumstances that prevented the completion within the 
18 months. 

 
From a rights perspective, the conferment of a discretion in terms that it must be exercised 
upon the repository of the power having “reasonable grounds” to be satisfied that certain 
matters exist, is preferable to a provision that allows simply that the repository be “satisfied” 
of those matters.  
 
In Scrutiny Report No 34 of the Sixth Assembly, the Committee supported the proposal in the 
Health Legislation Amendment Bill 2006 (No. 2) to amend what at that time was the current 
subsection 100(1) of the Public Health Act 1997 - which provided that “the Minister may … 
determine” certain matters in relation to a disease or medical condition – so that it would 
after amendment provide that the Minister could not make a determination “unless the 
Minister believes, on reasonable grounds, that the determination is necessary to protect 
public health”.  
 
The Explanatory Statement to the Bill stated that “This amendment is necessary to avoid 
incompatibility with the Human Rights Act 2004”. In Scrutiny Report No 32 of the Sixth 
Assembly, concerning the Revenue Legislation Amendment Bill 2006 (No. 2), the Committee 
explained how it might be that a widely drawn administrative power could result in the 
incompatibility of the scheme for the exercise of that power being incompatible with HRA 
subsection 21(1). 
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The Committee notes that, in Scrutiny Report No. 3 of the Seventh Assembly, concerning the 
Justice and Community Safety Legislation Amendment Bill 2009, and more particularly in 
relation to amendments proposed to proposed sections 40A(3) and 40C(5) of the Crimes 
(Forensic Procedures) Act 2000, the Assembly amended the Bill in a way which agreed with 
the Committee’s proposal that the powers of a magistrate being conditioned on he or she 
having “reasonable grounds” for a particular belief. 
 
The Committee recommends that consideration be given to rephrasing proposed subsection 
24C(5) of the First Home Owner Grant Amendment Bill 2009 to provide that the 
commissioner must be satisfied on reasonable grounds [of certain matters]. 
 
 
SUBORDINATE LEGISLATION 
 
Disallowable Instruments—No comment 
 
The Committee has examined the following disallowable instruments and offers no 
comments on them: 
 
Disallowable Instrument DI2009-4 being the Public Place Names (Harrison) 
Determination 2009 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the names of a new road in the Division of Harrison.  

Disallowable Instrument DI2009-5 being the Attorney General (Fees) Amendment 
Determination 2009 (No. 1) made under the Agents Act 2003, Consumer Credit 
(Administration) Act 1996, Court Procedures Act 2004 and Liquor Act 1975 amends 
DI2008-145 and determines fees payable for the purposes of the Acts.  

Disallowable Instrument DI2009-7 being the Road Transport (General) (Australian 
Road Rules—Nightlink Taxis) Exemption 2009 (No. 1) made under section 13 of the 
Road Transport (General) Act 1999 exempts Nightlink taxis from Australian Road Rules 
ARR 132(2) and ARR 208 (2) (a).  

Disallowable Instrument DI2009-8 being the Gambling and Racing Control (Governing 
Board) Appointment 2009 (No. 1) made under sections 11 and 12 of the Gambling and 
Racing Control Act 1999 and section 78 of the Financial Management Act 1996 appoints a 
specified person as an ordinary member of the ACT Gambling and Racing 
Commission.  

Disallowable Instrument DI2009-9 being the Gene Technology Advisory Council 
Appointment 2009 (No. 1) made under section 11 of the Gene Technology (GM Crop 
Moratorium) Act 2004 appoints a specified person as a part-time member, representing 
the community, of the ACT Gene Technology Advisory Council.  

Disallowable Instrument DI2009-10 being the Legislative Assembly Precincts (Licence 
Fees) Determination 2009 made under section 11A of the Legislative Assembly Precincts 
Act 2001 revokes DI2006-89 and determines licence fees for the purposes of the Act.  

Disallowable Instrument DI2009-11 being the Children and Young People (ACT 
Childcare Services) Standards 2009 (No. 1) made under section 887 of the Children and 
Young People Act 2008 determines the ACT Childcare Services Standards.  
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Disallowable Instrument DI2009-12 being the Children and Young People Childcare 
Services Assessment Requirement 2009 (No. 1) made under section 774 of the Children 
and Young People Act 2008 determines the Childcare Services Assessment Policy and 
Procedure.  

Disallowable Instrument DI2009-13 being the Children and Young People Childcare 
Standards Report Requirement 2009 (No. 1) made under section 776 of the Children and 
Young People Act 2008 determines the Childcare Standards Report Requirements Policy 
and Procedure.  

Disallowable Instrument DI2009-14 being the Public Place Names (Casey) 
Determination 2009 (No. 2) made under section 3 of the Public Place Names Act 1989 
determines the names of six roads in the Division of Casey.  

Disallowable Instrument DI2009-16 being the Crimes (Sentence Administration) 
(Sentence Administration Board) Appointment 2009 (No. 2) made under paragraph 
174(1)(c) of the Crimes (Sentence Administration) Act 2005 appoints a specified person as 
a non-judicial member of the Sentence Administration Board.  

Disallowable Instrument DI2009-17 being the Crimes (Sentence Administration) 
(Sentence Administration Board) Appointment 2009 (No. 3) made under paragraph 
174(1)(c) of the Crimes (Sentence Administration) Act 2005 appoints a specified person as 
a non-judicial member of the Sentence Administration Board.  
 
Disallowable Instruments—Comment 
 
The Committee has examined the following items of subordinate legislation and offers the 
following comments on them: 
 
Positive comment 

Disallowable Instrument DI2009-6 being the Public Place Names (Bonner) 
Determination 2009 (No. 1) made under section 3 of the Public Place Names Act 1989 
revokes DI2008-302 and determines the names of new roads in the Division of Bonner.  
The Committee notes that this instrument, dated 27 January 2009, revokes and re-makes 
DI2008-303, dated 19 December 2008.  The Explanatory Statement for the instrument states: 

This revocation (of DI2008-303) and determination of road names is required due to 
changes that have been made to the road layout of Bonner 1B Estate.  The affected 
roads are Syddall Street (new), Duguid Street (moved) Ben Blakeney Street (moved, 
new suffix), Jackomos Street (moved, new suffix) and Numiari Street (new suffix). 

The Committee commends the fact that the Explanatory Statement is unambiguous in 
explaining why the earlier instrument has had to be revoked and re-made so soon after 
having been made.   

Is this appointment validly made? 

Disallowable Instrument DI2009-15 being the Crimes (Sentence Administration) 
(Sentence Administration Board) Appointment 2009 (No. 1) made under paragraph 
174(1)(a) of the Crimes (Sentence Administration) Act 2005 appoints a specified person as 
chair of the Sentence Administration Board.  
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This instrument is made under paragraph 174(1)(a) of the Crimes (Sentence Administration) 
Act 2005.  It appoints a specified person as chair of the Sentence Administration Board.  
Section 174 of the Act provides (in part): 

174   Appointment of board members 
 (1)   The Minister must appoint the following board members: 

 (a) a chair; 

 (b) at least 1 deputy chair and not more than 2 deputy chairs; 

 (c) not more than 8 other members. 

 Note 1  For the making of appointments (including acting appointments), see 
the Legislation Act, pt 19.3. 

 Note 2  Certain Ministerial appointments require consultation with an 
Assembly committee and are disallowable (see Legislation Act, div 
19.3.3). 

 (2)   The Minister may appoint a person to be chair or deputy chair only if the 
person is judicially qualified. 

……………………………………. 

There is no indication, either in the instrument or in the Explanatory Statement that the 
specified person meets the requirements set out in subsection 174 (2) of the Act.  While the 
Legislative Assembly (and the Committee) may be expected to assume that the specified 
person is, in fact, “judicially qualified”, especially given that the Committee (in its other 
guise) has been consulted about the appointment, it is preferable that the Explanatory 
Statements for instruments of this type expressly address any requirements for the 
appointment.  As the Committee has previously stated, this is not an onerous requirement and 
would assist the Committee (and the Assembly) in ensuring that the formal requirements for 
appointments have been met. 
 
Subordinate Laws—No comment 
 
The Committee has examined the following subordinate laws and offers no comments on 
them: 
 
Subordinate Law SL2008-50 being the Court Procedures Amendment Rules 2008 
(No. 3) made under section 7 of the Court Procedures Act 2004 amends the Court 
Procedures Rules 2006.  

Subordinate Law SL2008-51 being the Occupational Health and Safety (General) 
Amendment Regulation 2008 (No. 1) made under the Occupational Health and Safety Act 
1989 amends the Occupational Health and Safety (General) Regulation 2007 with regard 
to site preservation provisions, the reporting of wiring work and the reference to the 
exposure standard for noise.   

Subordinate Law SL2008-52 being the Planning and Development Amendment 
Regulation 2008 (No. 5) made under the Planning and Development Act 2007 facilitates 
construction of housing in new estates before subdivision and estate development is 
undertaken.  
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Subordinate Law SL2008-53 being the Health Professionals Amendment Regulation 
2008 (No. 1) made under the Health Professionals Act 2004 includes the medical 
speciality of oral and maxillofacial surgery in the list of medical specialties.  

Subordinate Law SL2008-54 being the Dangerous Substances (Explosives) Amendment 
Regulation 2008 (No. 2) made under the Dangerous Substances Act 2004 enables new 
ways of setting up and discharging fireworks off the top of buildings.  

Subordinate Law SL2008-56 being the Criminal Code Amendment Regulation 2008 
(No. 1) made under the Criminal Code 2002 amends a drafting error to insert "kg" as 
the weight for Controlled Precursors instead of "kilograms" in full.  

Subordinate Law SL2009-1 being the ACT Civil and Administrative Tribunal 
Regulation 2009 made under the ACT Civil and Administrative Tribunal Act 2008 
determines the maximum amount payable as part of an occupational disciplinary order 
and for failure to comply with a tribunal order and sets out considerations relevant to 
the appointment of non-presidential members.  

Subordinate Law SL2009-2 being the ACT Civil and Administrative Tribunal 
(Transitional Provisions) Regulation 2009 made under the ACT Civil and Administrative 
Tribunal Act 2008 transfers matters from replaced jurisdictions to the ACT Civil and 
Administrative Tribunal.  
 
Subordinate Law—Comment 

The Committee has examined the following subordinate law and offers these comments on it: 
 
Inadequate Explanatory Statement 

Subordinate Law SL2008-49 being the Territory-owned Corporations Regulation 2008 
(No. 2) made under the Territory-owned Corporations Act 1990 provides for the removal 
of Rhodium Asset Solutions Limited from Schedule 1 of the Act on a date prescribed by 
regulation.  

This subordinate law sets a commencement date for an amendment of the Territory-owned 
Corporations Act 1990 that removes Rhodium Asset Solutions Limited (Rhodium) from 
Schedule 1 of that Act.  The effect of the relevant amendment is that Rhodium would no 
longer be a “territory-owned corporation”. 

The Committee notes that the Explanatory Statement for this subordinate law states: 

The Territory-owned Corporations Amendment Act 2007 provides for the removal of 
Rhodium Asset Solutions Limited from Schedule 1 of the Territory-owned 
Corporations Act 1990 to commence on a date prescribed by regulation. 

The objective of this regulation is to delay the commencement date of when Rhodium 
is removed from Schedule 1 of the Territory-owned Corporations Act 1990 until 
12 December 2009. 

No further explanation is provided for the amendment made by the subordinate law. 

The Territory-owned Corporations Amendment Act 2007 (2007 Act), which commenced on 
13 December 2007, amended the Territory-owned Corporations Amendment Act 2006 (2006 
Act).  It made a single amendment to the 2007 Act, replacing subsection 2(2) of the 2006 Act 
with the following subsection: 
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(2) If this Act has not commenced within 18 months beginning on its notification 
day, it automatically commences on— 

 (a) the first day after that period; or 

 (b) if another date is prescribed by regulation—on the prescribed date. 

The Explanatory Statement for the 2007 Act states: 

The Bill is an amendment to the Territory-owned Corporations Amendment Act 2006.  
That Act provided for the removal of Rhodium Asset Solutions Limited from Schedule 
1 of the Territory-owned Corporations Act 1990 at a date to be fixed by the Minister or 
12 months after the date of notification ie. 20 December 2007. 

The objective of the Bill is to delay the default commencement date when Rhodium is 
removed from Schedule 1 of the Territory-owned Corporations Act 1990 for a further 6 
months to 20 June 2008 or to a date prescribed by regulation.  The delay is necessary to 
provide further appropriate time for the conclusion of the sale process for Rhodium 
Asset Solutions Limited. 

In June 2008, the regulation-making power contained in paragraph 2(2)(b) was exercised, 
when the Territory-owned Corporations Regulation 2008 (SL2008-24) set the 
commencement date for the substantive amendments as 12 December 2008.  This means that 
the present subordinate law effectively over-rides SL2008-24 and re-prescribes the 
commencement date for the substantive amendments.  The Committee considers this to be 
most unusual. 

It is evident from the above that the commencement of the relevant provisions has been 
much-delayed.  The original default commencement date for the substantive amendment (ie 
the removal of from Schedule 1 of the Territory-owned Corporations Act 1990) was 
20 December 2007.  In view of the considerable delay in commencing the substantive 
amendment, the Committee considers that it would have been appropriate for the 
Explanatory Statement to this subordinate law to have given some explanation for the need 
for a further postponement of the commencement. 

In addition, the Committee considers that the relative peculiarity of the legislative 
mechanisms by which the delayed commencement has been achieved is such that a more 
detailed explanation should have been provided.  In this context, the Committee notes that 
the commencement provision inserted by the 2007 Act is relatively unusual, in the sense that 
it not only allowed the commencement date provided by the 2006 Act to be amended by 
regulation but also (on its face) allowed the default commencement date to be delayed rather 
than brought forward.  The Committee considers this to be an unusual provision, in the sense 
that (in the Committee’s experience) such a commencement provision generally provides for 
commencement on the earlier of the default commencement or a date proclaimed or 
prescribed.  The fact that a commencement date has been prescribed and then re-prescribed 
adds to that peculiarity. 

In the light of all the above, the Committee considers that the Explanatory Statement to this 
subordinate law does not meet the technical or stylistic standards expected by the Committee, 
contrary to principle (b) of the Committee’s terms of reference. 
 
 
REGULATORY IMPACT STATEMENT 
 
There is no matter for comment in this report. 
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GOVERNMENT RESPONSES 
 
The Committee has received responses from: 

• The Minister for Territory and Municipal Services, dated 23 February 2009, in relation to 
comments in Scrutiny Report 2 concerning Disallowable Instruments: 

− DI2008-234, being the Animal Welfare (Animal Boarding Establishments) Code of 
Practice 2008; and 

− DI2008-252, being the Heritage (Council Chairperson) Appointment 2008 (No. 1). 

• The Attorney-General, dated 24 February 2009, in relation to comments made in Scrutiny 
Report 3 concerning the Justice and Community Safety Legislation Amendment Bill 
2009. 

• The Treasurer, dated 26 February 2009, in relation to comments made in Scrutiny 
Report 2, concerning Disallowable Instrument DI2008-250, being the Race and Sports 
Bookmaking (Rules for Sports Bookmaking) Determination 2008 (No. 3). 

• The Minister for Territory and Municipal Services, undated, in relation to comments 
made in Scrutiny Report 3 concerning Disallowable Instruments: 

− DI2008-295, being the Road Transport (General) (Driver Licence and Related Fees) 
Determination 2008 (No. 2);  

− DI2009-1, being the Road Transport (Safety and Traffic Management) Approval of 
Child Restraints Determination 2009 (No. 1); and 

− DI2009-2, being the Road Transport (Safety and Traffic Management) Approval of 
Protective Helmets for Motorbike Riders Determination 2009 (No. 1). 

• The Chief Minister, dated 17 March 2009, in relation to comments made in Scrutiny 
Report 3 concerning Disallowable Instruments: 

− DI2008-300, being the Legislative Assembly (Members' Staff) Members' Salary Cap 
Determination 2008 (No. 2); and 

− DI2008-301, being the Legislative Assembly (Members' Staff) Speaker's Salary Cap 
Determination 2008 (No. 2). 

• The Minister for Planning, undated, in relation to comments made in Scrutiny Report 2 
concerning Disallowable Instruments: 

− SL2008-41 being the Planning and Development Amendment Regulation 2008 
(No. 4); and 

− DI2008-241 being the Utilities (Dam Safety Code) Variation Determination 2008 
(No. 1). 

 
The Committee wishes to thank the Chief Minister, the Minister for Territory and Municipal 
Services, the Attorney-General, the Treasurer and the Minister for Planning for their helpful 
responses. 
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Scrutiny Report No. 4—23 March 2009 

PRIVATE MEMBER’S RESPONSE 
 
The Committee has received a response from Mrs Dunne MLA, dated 18 March 2009, in 
relation to comments made in Scrutiny Report 2 concerning the Freedom of Information 
Amendment Bill 2008.   
 
The Committee wishes to thank Mrs Dunne for her response. 
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     March 2009 
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