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Submission from Ivan Johnstone (Curtin Residents Association) 

Submission to the ACT Legislative Assembly’s Planning Standing Committee 
which is holding an inquiry into the Development Assessment System 

Summary 

For the development assessment process to be respected by all parties - the planning rules, 
assessment criteria and assessment process must be both transparent and unambiguous.  When 
developers submit proposals that fit within the planning rules, the assessment process is 
straightforward.  However, when developers use current Merit Track Assessment criteria to justify 
excessive building heights, over-scale development or other impacts beyond those described in the 
planning rules - their proposals provoke inevitable conflict with the affected communities. 

Conflicts are inevitable because Merit Track Assessment is not currently defined in sufficient detail 
to be widely understood by either developers or communities.  At its most basic level, surely, if 
developers choose to disregard the relevant planning rules, then their merit arguments must clearly 
demonstrate how their proposal will provide significant benefits to the relevant community (and not 
themselves). 

The current development assessment process is inefficient and not trusted by the community for 
several key reasons: 

• Community consultation is not generally considered to be genuine. 
• Documentation of the development assessment process and merit track criteria is often 

incomplete, inconsistent and too open to a wide range of interpretations. 
• Many so called ‘independent’ impact studies submitted by developers in support of their 

proposals are of very poor quality. 

Merit Track Assessment shifts the major burden of assessment onto communities.  Because public 
involvement is vital, communities are obliged to expend an enormous effort to conduct their own 
genuine consultations via public meetings, to hold rallies and to circulate newsletters and petitions 
in order to be taken seriously and even listened to by other parties.  Because the independence and 
quality of consultant’s reports cannot be trusted, they are also forced to conduct their own impact 
studies into key planning issues such as solar access, wind, noise, pedestrian safety and traffic 
management. 

This burden is of most concern when the proposed development is clearly inappropriate from the 
outset (For example, see the refusal decision DA No 201630437 15 Feb 2017 Section 62 Block 7 in 
Curtin).  There is an urgent need for The Environment, Planning and Sustainable Development 
Directorate (EPSDD) to filter out DAs that are so far outside the current rules they merely waste time 
and resources and harm the affected community and local business continuity. 

To illustrate these issues, I will draw on my experience of the Curtin Group Centre as a case in point. 

The need for genuine community engagement 

The (EPSDD) cannot rely on the Development Proponent to accurately report on the proceedings 
and outcomes of community consultation.  For example, information provided by the developer to 
the community ahead of meetings regarding redevelopment of Section 62 Block 7 in Curtin was 
vague and confusing.  Furthermore, the consultant’s summary of the community engagement in the 
subsequent DA submission misrepresented the community’s views and was factually incorrect. 
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These ‘information’ meetings did not provide an effective and genuine consultative mechanism.  In 
fact, there was little evidence that the developer accommodated, or even acknowledged, the 
community’s views when he subsequently submitted the proposal. 

Too often, community consultations are conducted by intermediaries with no authority to speak on 
behalf of the developer and with no detailed knowledge of the developer’s intent.  These same 
intermediaries then filter the community’s reaction and feedback when reporting back to the 
developer.  The limitation of this approach was clearly apparent during the recent Community Panel 
process for the Curtin Master Plan consultations.  On the occasion of the only private meeting 
between the developer’s team and the Curtin Residents Association (CRA) when the developer was 
actually present, Mr Nick Haridemos made it very clear that some of CRA’s longstanding views and 
feedback repeated at the meeting had never been presented to him previously by his team. 

Therefore, planning documentation should clearly specify the process for genuine community 
consultation.  Developers should be required to provide accurate information to the affected 
community and acknowledge their receipt of community feedback.  For significant developments 
(e.g. within Town Centres and Group Centres), it is difficult to envisage how genuine community 
consultation can be conducted without an EPSDD staff presence. 

The need for better documentation of the assessment system 

To illustrate this need, the Planning Standing Committee should consider the Curtin Group Centre as 
a case in point. 

Despite more than three years of community consultations and work by EPSDD staff - the Planning 
and Development Act, Territory Plan and Concept Curtin Precinct Map and Code still do not provide 
a sufficiently clear basis for considering future merit track proposals.  For example, the Territory Plan 
defines the term ‘desired character’ in conjunction with “any statement of desired character in 
relevant Precinct Code”.  However, the detailed planning recommendations regarding ‘character’, 
‘urban village’, and ‘human scale’ contained in Section 5 of the Draft Curtin Master Plan (2015) have 
been omitted from the latest version of the Master Plan (2018) and are not included as specific 
assessment criteria in the draft Concept Precinct Map and Code.  For example, the Concept Code 
(Fig. 2) allows up to five storey development in ‘area b’ including on current carparks and on both 
sides of the narrow laneways to and from the central courtyard.  This is in clear conflict with the 
planning recommendations dealing with character and scale in the Master Plan (2015).  
Furthermore, Rule 10 in the Precinct Code dealing with development in ‘area b’ doesn’t even 
consider solar access on the eastern boundary of the central courtyard. 

This means that there is no unambiguous DA documentation available for developers when shaping 
their proposal and no clear legal basis for determining whether a particular development negatively 
impacts on the ‘urban village character’ or ‘human scale’ of the Group Centre. 

At a minimum, EPSDD must provide documentation that clearly defines all key planning terms 
(including ‘merit’), assessment criteria and the requirements for genuine community consultation. 

Planning documentation must also address the following issues. 

• My experience is that the impact studies provided by developers as part of the DA for 
Section 62 Block 7 in Curtin were of such poor quality as to make them worthless.  There is 
an inherent conflict of interest when consultants prepare such studies in support of 
development proposals since it is not in their interest to raise issues that constrain the 
developer’s intent. 
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Planning documentation must clearly set out how the required analysis by developers of 
solar access, wind, noise, traffic movement, parking, pedestrian safety and visual impact 
issues are to be conducted.  Data quality requirements should be specified. 

• Developers regularly argue that it is not financially viable for them to take account of 
community concerns.  Developers must be required to provide financial viability analysis of 
their proposal for independent validation as part of the development assessment process. 

• Currently, developers are not required to demonstrate how their proposal will minimise the 
impact on the business continuity of nearby leaseholders or tenants.  This is of major 
concern.  ‘Over-scale’ developments disproportionately affect nearby business owners and 
their customers in addition to local community services.  This is of particular concern when 
the development occurs in an existing group, town or city centre rather than a green-field 
site.  Disruption of businesses due to loss of cash flows, loss of employment, uncertain 
investment and planning, and reduced access and parking are exacerbated by lengthy 
periods of uncertainty and unduly long demolition and construction times. 
Business continuity is not a project management issue to be considered after a proposal has 
been approved.  It is a vital element of assessing whether the scale of the development is 
appropriate as part of a merit assessment track that considers the community’s needs as 
well as those of the developer.  Therefore, developers must be required to demonstrate 
how their proposal will minimise disruption to business continuity and services. 

 

Compliance and enforcement 

To ensure the efficiency and transparency of any investigation, the process for making a complaint 
and how this will be resolved must be clearly documented and accessible.  However, effective 
compliance and enforcement also requires resources. 

The poor record of Access Canberra to ensure quality construction outcomes and rectification of 
building faults has been widely reported.  At a recent public meeting that I attended, David Peffer’s 
cited “a lack of resources” which prevented him taking back responsibility for building inspections 
and responding to technical breaches or complaints other than those involving major health & safety 
issues or major systemic planning issues.  The EPSDD is also clearly under-resourced – given the very 
long delays in developing master plans and associated precinct codes and maps. 

To address the increasing levels of community mistrust and frustration with ongoing planning delays, 
poor construction quality and the lack of transparency in some planning decisions, the ACT 
Government must increase resources for Access Canberra and the EPSDD in its upcoming budget so 
that they can better fulfil their current roles and responsibilities.   

If these agencies are not further resourced to undertake an additional DA compliance and 
enforcement role, then a separate authority should be created to ensure appropriate oversight of 
the development assessment process. 

 

Ivan Johnstone 

Curtin resident and member of the Curtin Residents Association 

21 May 2018 




