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Dear Chair,
Re: Review of the Prostitution Act 1992

We welcome and are grateful for this opportunity to provide a submission to this review of
the Prostitution Act 1992. We continue to support this legislation as an effective regulatory
framework for a legalised industry and note that in the two decades since its
commencement, it has operated with almost no recourse to criminal proceedings.

Nonetheless, it is clearly time to examine how it can be made to more accurately reflect the
needs of this important industry and the community it serves.

Our submission has been informed by a review of legislation operating in other Australian
jurisdictions, and more significantly, by a survey of sex workers, to whom the Act has
considerable and direct bearing. There are two appendices to our submission that provide
this detail.

In addition to this, our written submission, we would welcome an opportunity to appear
before the Standing Committee to provide further evidence and to answer question that
members may have.

Yours sincerely,

AIDS ACTION COUNCIL OF THE ACT
aidsaction.org.au
Andrew BU"’V : ABN 97 812 719846 g
General Manager
GPO Box 229 Canberra ACT 2601
T: 02 6257 2855 F: 02 6257 4838
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Introduction
We welcome this review and the opportunity it presents to improve the legislative framework under
which this legalised industry operates.

We are constituted as a community based HIV organisation with a mission to eliminate HIV transmission
and to minimise the personal and social impacts of HIV.

We have a long history of actively engaging with the ACT sex worker community, beginning with a
community engagement project in 1987 with both sex workers and management. We actively provided
education and information services to the industry in 1988 and we went on to support and auspice the
newly formed Workers in Sex Employment (WISE) when it received independent funding.

There are clearly established implications on public health in the regulation of sex work and there is a
further set of implications of sex work regulation on HIV prevention. These connections have been
reiterated and further emphasised in Australia’s 6th National HIV Strategy which names sex workers as
one of seven priority populations.

...because of their significantly higher number of sexual encounters than other community
members leading to an increased potential for transmission of HIV if safe practices are not
adopted."

in 2000 we created the Sex Worker Outreach Project ACT (SWOP ACT) to provide accurate and
comprehensive information, education, advocacy and support services to sex workers and their clients
with a primary focus on HIV, hepatitis C and other sexually transmitted infections, safe sex practices and
the maintenance of optimal sexual health.

We continue to have strong links with the ACT sex worker community and have expertise and
experience in the delivery of peer-based services to communities affected by HIV. In recent years, we
have added to peer outreach services by focussing greater attention on those environmental factors
that contribute to the health and wellbeing of sex workers as a community. This includes working with
health care providers, the Australian Federal Police and other service groups to increase their sensitivity
to and awareness of the special needs of sex workers and to diminish the stigma and discrimination sex
workers all too often experience.

Our submission addresses issues raised in the Terms of Reference for this inquiry on which we feel we

*‘have a mandate and the expertise to comment as a service working with sex workers and as an HIV
organisation. Our submission has been informed by consultation with sex workers and incorporates
their actual experience. ‘

A note about language

In 1992 the Prostitution Act legalised the commercial sexual services industry, and subjected it to, as
with many other industries, a framework of rules and regulations designed to ensure the safety of both
those providing and those receiving commercial sexual services. At the same time, the act imposed a
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number of obligations on all sides of a commercial sexual services transaction; that is, brothel owners,
sex workers and clients.

It is important to recognise the difference between legalisation and decriminalisation. A legalised
industry, as in the ACT, means that it is sanctioned by Government and that sex workers are legitimate
workers and entitled to be treated with respect and dignity at all times,

We therefore encoufage the review committee to use the terms sex work and sex workers, rather than
what are often considered pejorative terms; “prostitution” and “prostitutes”.

Overview of the Commercial Sexual Services Industry in Australia

Many people work in the Australian sex industry. Exact numbers are hard to identify but more than one
Australian government has relied on estimates suggesting many thousands of people work in the sex
industry in any given year. In 2004, the NSW Department of Planning referred to an estimate of some
20,000 persons engaged in (legal and illegal) sex work in Australia in any one year, with New South
Wales having the Iargest population at approximately 10,000 persons”. In 2007, the Western Australian
Government's Prostitution Law Reform Working Group cited an estimate of 1,200 to 1,700 sex workers
currently operating in Western Australia, with the majority working within the metropolitan area".

Despite there being no available data specific to the ACT, it would be reasonable to estimate that in any
one year, between 600 and 1,000 sex workers may be active.

A number of detailed Australian studies have produced data ‘profiling’ Australian sex workers. Their
findings confirm anecdotal evidence of sex worker organisations and health-care agencies (based on
their interactions with thousands of sex workers each year), and undermine the persistent mythology of
sex work as simply a last resort for those who are young and vuinerable, dysfunctional and desperate.

Sex workers do not constitute a discrete section of the population but are members of the community
as residents, colleagues, peers, patients and citizens [and many other categories of person], rather than
some “other” category of people.”” Research shows that people engaged in sex work come from a wide
range of ages, ethnicity, educational and socio/economic backgrounds. They may be single or in
relationships, and may or may not be parents.

Although most Australian sex workers are female, many are not. For example, in 2000, NSW Sex Work
Outreach Project data showed 87% of sex workers were female, 10% were male and 3% were
transgender"i; and Woodward et al report that men comprised 7.5% of sex workers visiting Brisbane
Sexual Health Clinic"".

Sex workers’ heterogeneity is recognised in terms of the international response to HIV, with the UNAIDS
2008 Report on the Global AIDS Epidemic noting that although ‘the term “sex workers” constitutes a
meaningful single population for epidemiological purposes’, it encompasses broadly diverse people in
many different circumstances.
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Sex workers also work in many different settings. Research conducted in 2005 identified at least 25
types of sex work demarcated by worksite, mode of soliciting clients, and sexual practices"™. Many of
these demarcations exist in Australia including brothel, escort, private (often a single worker) and street
based work. Each sex work setting (combined with numerous variables including legality, location,
practices, etc) attracts different benefits and risks: a matter with clear implications for the development
of effective public health responses. In 2000, NSW Sex Work Outreach Project (SWOP) data showed that
the majority of sex workers worked indoors, within premises or were engaged as escorts. Approximately
5,500 female sex workers were working in large, commercial premises. Fewer than 200 people worked
in street based sex work™. Street based sex work, although comprising only a small part of the Australian
sex industry, requires greater resourcing to address street based sex workers’ specific needs”.

The limited research available suggests the reasons people enter the sex industry may be highly
gendered. Unfortunately, there is little Australian research available on men working in the Australian
sex industry, and even less on transgendered sex workers. '

Female sex workers: While women are usually motivated to enter the sex industry for financial reward,
Australian and New Zealand research has demonstrated that women may also choose to work in the sex
industry for a range of reasons based on variables including relatively high pay for short hours, flexible
working times, considerable autonomy, varied and interesting work, camaraderie, and being tired of or
bored in a previous job*. Some women choose sex work because it fits around their childcare
responsibilities in terms of school hours/paid childcare. It can provide ‘quick’ income at times of
increased expenses such as Christmas or the beginning of the school year, or ‘emergency’ income at
times of relationship breakdown and becoming a sole parent."“ A significant percentage of women
undertake sex work with a particular financial goal in mind (reported at 58% by brothel based workers in
Woodward et al’s research).

Accounts by many female sex workers reveal a high degree of personal satisfaction with their choice of
work, with key benefits including greater confidence and assertiveness, financial security,
independence, and a better understanding of men and women. " Research by Woodward et al recorded
approximately half of the private and brothel based sex workers agreeing that ‘work is a major source of
satisfaction in life’, with few strongly disagreeing. Approximately two-thirds of private and brothel based
workers agreed or strongly agreed that they would definitely choose sex work if they had to ‘do it over
again’.

Male sex workers: Less research has been conducted on the reasons men work in the sex industry but
that which exists suggests reasons may differ. Perkins found that while men engaged in sex work may
recognise the economic benefits, they were far more likely than women to list sexual gratification as a
motivating factor™. Research by Chapple and Kippax"' suggests that for some Aboriginal men, sex work
has provided social benefits. Men are more likely than women to engage in sex work ‘casually’ or very
short term, and derive only a small portion of their income from sex work. Few see it as their job.
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Rissel’s research found that men were significantly more likely than women to report that they had ever
been paid for sex (although the report notes the likelihood that sex work by women was
underreported). Two thirds of men who had been paid for sex, had been paid by a man.

Services provided to sex workers in the ACT

The AIDS Action Council (AAC) provides a range of services to the ACT sex worker community. Brothel
outreach is central to the AAC's sex industry work. A peer outreach team are accesses all operating
brothels, delivering health promotion training and resources. Peer support is also provided to sex
workers outside of brothels electronically and through a drop-in service at Westlund House.

Our services include training for sex workers that are new to the industry, advice on performing a visual
sexual health check on clients and advice on dealing with difficult or aggressive clients. Our staff provide
support and referral for workers who have been assaulted by clients.

We produce resources targeted at sex workers, brothel operators and clients or sex workers. Our
resources are developed to be culturally sensitive, and where possible are translated into four of the
most common community languages other than English: Chinese, Thai, Korean and Vietnamese.
Condoms, dams and lubricant are sold at low cost to sex workers and brothels. '

We run a sexual health testing program (‘SWOP SHOP’} in conjunction with the Canberra Sexual Health
Centre and Sexual Health and Family Planning ACT. The service offers confidential sexual health testing
at brothels which clearly respects the personal and occupational rights of sex workers and promotes the
maintenance of sexual health.

A training program for services working with sex workers and the sex industry is offered to increase
sensitivity and awareness of health and wellbeing issues facing sex workers.

Consultation with sex workers in the ACT _

As an organisation with close links to the sex worker community we felt that it was important that our
submission to this inquiry was informed by the views and experiences of sex workers. In January 2010
we distributed surveys in paper form to parlours around the ACT and created an online version of the
survey promoted through social media. We received 46 completed surveys, 21 on paper and 25 online.

This survey reveals a community of sex workers in the ACT which is well informed about the laws and
regulations in the industry and has strong positions on different issues affecting them.

Many workers find provisions of the Prostitution Act and services in the ACT to be positive compared to
other jurisdictions, and it is a minority of provisions that are points of contention in the industry. In
reviewing the Act it is important that the provisions that have made the ACT a generally a safe and legal
place to be a sex worker continue.
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Recommendations

Issues

Form and operation of the Act

We consider that the Prostitution Act has been effective as a legislative framework which has, on
balance, provided a safe environment for sex workers whilst being sensitive to community attitudes in
relation to the sex industry. ’

Implicit in the legalisation of the sex industry is the sanctioning of sex work by government,
acknowledging sex work as legitimate employment and sex workers as legitimate clients of government,
health and community services.

We consider that the goal of this act is to provide for the safety and wellbeing off all those involved,
whilst ensuring that regulatory requirements do not unduly impinge on the rights of operators of
commercial sex venues to run a profitable business within the spirit and meaning of relevant laws.

The language in the current act is stigmatising and potentially discriminatory and does not reflect
current standards. In particular, we refer to the use of the terms ‘prostitution’ and ‘prostitute’ and
suggest that these be changed to sex work and sex worker.
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The Act includes a number of sections that criminalise behaviour that is already criminalised elsewhere.
For example, commercial exploitation of children for sexual purposes is already a crime, so to include
specific references in the Prostitution Act suggests that it is a particular concern in this industry, when
there is no evidence that it is.

A similar comment could be made in regard to engaging in sexual activity while knowing or reasonably
being expected to know that the person has a notifiable transmissible condition.

The regulation enforcement and monitoring of commercially operated
brothels

The operation of brothels is, in addition to the Prostitution Act 1992, also governed by a number of
other instruments, includihg:

e Public Health Regulations 2000
e  Work Safety Regulations 2009
e Work Safety (ACT Code of Practice for the Sexual Services Industry) Code of Practice 2010

The review of the Prostitution Act 1992 must be undertaken in conjunction with a review of all these .
instruments.

We note that in a number of instances, regulations are either inconsistent, or insufficiently clear as to
their meaning. For example,

e The Act (section 27) mandates the use of prophylactics with the onus on both those providing
and those receiving commercial sexual services. However, it is unclear as to where the
responsibility lies in ensuring, as the code requires, that they be provided free of charge. Our
view is that as a legitimate workplace, occupational health and safety requires that workers are
provided with all necessary safety equipment. This suggests that the obligation lies squarely on
brothel owners to provide all workers with prophylactics free of charge.

A brothel is a work place and should meet the same occupational health and safet'y standards generally
applicable to work places. Consideration may be given as to how relevant regulations may be better
applied, although we do not consider this needs an amendment to the Act itself.
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Regulatory options, including the desirability of requiring commercially
operated brothels to maintain records of workers and relevant proof of age, to
ensure that all workers are over the age of 18 years

We believe that all reasonable steps should be undertaken to ensure that no minors are employed in
the commercial sexual services industry. Child protection and welfare laws are one way to protect the
interests of minors generally. The employment of minors for commercial sexual services would amount
to abuse and punishable as such.

In regard to regulation within the context of the Prostitution Act itself, there is an existing and clear
obligation of brothel owners to ensure that workers they employ have reached the age of 18 years. We
do not agree that it can be a defence (section 22) to a failure to meet this obligation if it is established
that the defendant took reasonable steps to ascertain the age of the child concerned, or believed on
reasonable grounds that the child had attained 18 years of age. We argue that this section should be
removed (see below), however if retained, the act should be very clear on what constitutes reasonable
steps and reasonable grounds.

Notwithstanding the above, we are concerned for a continuing ability for sex workers to retain privacy
over the nature of their chosen occupation, and are further concerned that any mandatory collection of
proof of age data by brothel owners will inhibit some workers from operating in a legalised and licensed
setting. If relevant proof of age records were required to be maintained, there would also need to be a
further offence of disclosing that information to any other party except under clearly specified and
defined circumstances. '

Itis clearly a crime to exploit minors for, inter alia, commercial sexual services and it is incumbent on
those employing sex workers to work within all relevant laws. We do not believe there should be any
defence for employing workers who have not yet attained 18 years of age.

The adequacy of, and compliance with, occupation health and safety
requirements for sex workers

As in many other industries, workers in the commercial sex industry are exposed to a range of risks in
the course of work that can be reduced through protective equipment and work practices.

The use of condoms and other barrier protection is widespread in the industry and has been successful
in reducing transmission of HIV and sexually transmitted infections. Studies in similar jurisdictions in
Australia find near universal reports of consistent condom use™™ consistent with reports from our
outreach services. Data from ‘SWOP SHOP’ sexual health clinics shows lower rates of sexually
transmitted infections amongst sex workers compared to the general population. Pressure from clients
to provide sexual services without condoms is common (40 to 50% of sex workers report receiving these
requests in one study™"}, and in practice clients have little to fear from requesting the service despite
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the illegality. Some brothel-based sex workers report having to provide their own condoms or purchase
them from the brothel operator. It is our view that condoms should be provided free of charge as part of
the brothel operators’ responsibility to prevent unprotected sex occurring on premises.

Sexual health screenings are another important occupational health and safety requirement. The AIDS
Action Council works with sex workers and sexual health service providers to increase the rates of sexual
health screening. Experience in Victoria however, indicates that screening intervals for sex workers
should not be mandated by legislation but instead be based on local STI epidemiology™*.

The most commonly reported health and safety concerns from sex workers include overwork and
security. These issues are experienced particularly by sole operators, unable to share the rent of the
premises with another worker or work together to provide support in the event of an emergency or
aggressive client. It is our view that allowing two sex workers to operate from the same premises where
neither worker is employed by the other would provide occupational health and safety benefits while
also satisfying community concerns in relation to brothels operating in residential areas.

Any links with criminal activity

it is our view that the Prostitution Act 1992 has been successful in preventing links between the sex
industry and organised criminal activity in the ACT. In contrast, criminalisation of the sex industry in
other jurisdictions has been linked to criminality and corruption™.

We are concerned with the extent to which sex workers risk criminality through provisions of the
Prostitution Act which are unreasonable or ignored. Some provisions of the legislation such as the
registration of sole operators are widely ignored in the industry and by authorities (see next section). In
our consultation with community, workers expressed concern that these provisions ‘if policed could
make life hard [to work in the ACT].” Sex workers in this position may be reluctant to access police or
health services due to a fear of persecution, and may be more likely to become linked to criminal
activity.

Unreasonable provisions of the Prostitution Act should be removed to avoid unnecessary criminalisation
of sex workers through normal practice.

The extent to which unlicensed operators exist within the ACT

It is the understanding of the AIDS Action Council that all brothels in the ACT are registered, however we
also understand that as of February 2011, there are currently only eight registered sole operators in the
ACT which would suggest to any service connected with the sex industry that there is a substantial
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majority of unregistered sole operators in the industry, Effective registration regimes require significant
police, administration and health resources, and for this reason are usually limited to brothel operators
in other jurisdictions.

It is our view that the current situation is the result of a requirement that is unreasonable and has not
had benefit for registered sex workers or for organisations serving the sex industry. in our consultation,
sex workers told us clearly that they would like to see this provision abolished. Reported barriers to
registration as a sole operator include:

e Fear of disclosure of personal information

e Cost of registration

¢ ' Difficulty in obtaining and submitting registration forms

e Inability to remove record from register

e For seasonal or transient workers, the perceived inconvenience in registering for a short period
e Not being aware of a requirement to register

The current environment creates an environment where the majority of sole operator sex workers work
illegally but tolerated by regulators and law enforcement. This situation is undesirable for health
promotion and HIV prevention as noted in the Fifth National HIV Strategy:

In jurisdictions with sex industry licensing regimes, a substantial part of the industry is
unlicensed and effectively illegal with the result that it is very difficult to access those sex

. workers with HIV and STI prevention services, and workplace conditions are not subject to
occupational health and safety standards.™

The requirement to register as a sole operator is a provision that has not worked and a revision of the
Prostitution Act should provide for sole operators to work unregistered.

Other relevant matters

When governments legislate or regulate industries, it is usually for a number of common reasons. Firstly,
public health and safety will be of primary concern, meaning that the operation of the industry under
the regulations is not deleterious to the health of society as a whole. Secondly, the safety and health of
those working in the industry must be protected. Occupational health and safety is broadly protected by
a whole range of legislation, and it is therefore only necessary for specific regulations that are directly
relevant to that industry to be included. In the case of commercial sexual services, for example, this will
include mandatory use of prophylactics and be equally the responsibility of both those providing and
those receiving such services.

Finally, and sometimes overlooked, is the need for regulations to avoid protectionism and allow for ease
of entry and exit of the industry. This means that legislation and associated regulations should make it
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straightforward to be involved in the industry, whether as a consumer or a supplier. Similarly, there
should be no implicit or explicit discrimination in the exercise of the act.

It is in this final area that we have a significant concern about the current act, and one we will urge the
review committee to give great attention to. There is an obligation to minimise transmission of
transmissible infections when a person knows or could reasonably expect to know that they have one.
However, within the act, sexually transmitted infections include HIV. Whilst HIV is indeed a sexually
transmissible infection, we have for more than two decades accepted that the use of prophylactics is an
effective barrier to transmission. We therefore believe that HIV should be excluded from the list for the
purposes of this legislation. Not to do so is to unfairly discriminate against those people living with HIV,
who therefore have a lifetime ban from accessing the industry as either client or worker, and for no
good public health reason. In support of this, it should be noted that no such requirement exists in non-
commercial sexual situations, and that the Public Health Regulations 2000 provide that any person who
knows or suspects they have a transmissible notifiable condition, or knows or suspects that they are a
contact of such a person, must take reasonable and appropriate precautions against transmitting the
condition. '

Section 27 mandates the use of prophylactics on those who supply and those who receive commercial
sexual services. We therefore argue that there is no purpose served by the inclusion of sections 24 and
25 except to discriminate against those people living with HIV from accessing the industry and that there
is no public health interest served.

We are concerned with Section 26 — Medical tests and examinations. It seems as if the intention of this
part of the current Act is to avoid a situation where an owner or a worker uses evidence of a medical
test to convince another person that the worker is not infected with a sexually transmissible infection.
This does not apply to a person seeking to procure commercial sexual services and on those grounds is
discriminatory. ‘

More broadly, however, this section seems aimed at avoiding a possibility that a person would use
evidence of a medical test to negate the need for the use of prophylactics. This is covered by Section 27
which makes it always an offence to provide or receive commercial sexual services involving oral, anal or -
vaginal penetration unless a prophylactic is used. We would argue then that Section 26 serves no useful
purpose, but might, if retained, potentially compromise the privacy of sex workers’ medical records. We
suggest that consideration be given to removing this section.
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Appendix 1: Listening to sex workers

Few occupations have such a long and delicate history with the law as the ‘oldest profession’ and in the
normal course of business sex workers face a formidable range of laws and regulations that are different
in every jurisdiction. Given the impact on sex workers lives and the necessary expertise in the laws that
sex workers need to develop, isn’t it strange that in debates around sex industry laws that sex workers
are rarely seen as key stakeholders? '

The Sex Worker Outreach Project (SWOP ACT) as a peer-run project has strong relationships and an
intimate knowledge of the industry. We are arguably better placed than any other organisation to ask
workers themselves about their own experiences and opinions of the laws.

In January 2010 we distributed surveys in paper form to parlours around the ACT and created an online
version of the survey promoted through social media. We received 39 completed surveys, 21 on paper
and 18 online.

Understanding the obligations of being a sex worker

Familiarity with the Prostitution Act is fairly high in this sample. About 40% of respondents (16
respondents) have read the Prostitution Act and are confident in their understanding. The remainder
use other sources to inform themselves of their rights and responsibilities, including on other workers in
the industry (17 respondents) or SWOP ACT (17 respondents).

Working as a ‘sole operator’

Sex workers in the ACT have two options for working legally: A worker can either work in a registered
parlour (brothel), or alternatively on a private premises on the condition that he or she works alone and
is registered as a ‘sole operator’. Many workers work in a combination of parlour and private work.

Registratioh as a sole operator is seen as an unreasonable hurdle by the respondents of our survey. Of
the 15 workers in our survey who have worked privately only four workers have registered as a sole
operator, and of those only one has a current registration. One worker expresses a concern that ‘the
legislation if policed could make life hard.’

One of the respondents who had previously registered no longer registers when working for ‘a short
period of time’: '

| registered initially every year ... when | worked on a full time basis and let it lapse in the last five
years since | only advertise for a couple of weeks a year ... it is too much of a hassle given | only
work for a short period of time.

Another worker stopped registering because of a concern that ‘my man [will find cut], | have to hide it.’

The currently registered worker has strong feelings against the registration requirement, and after
registering once is forced to continue to renew his or her registration:
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I am angry that | registered in the beginning because now my details are on the system | feel |
have to keep registering. | would never have done it if | knew the scope of the information
collected and the way it is handled.

I do not feel safe in the registering process and think it is a breach of privacy that does nothing
to help any person in the community.

Many other respondents share this worker’s view that registration does not benefit the worker and call
for the requirement to be abolished:

| would like to see the whole process of registration of sole operators completely struck out as |
do not believe it serves any purpose. The government must make a case for continuing with this
... what has it been used for & what has been achieved through this?

Other forrhs of registration are for purposes of professional affiliation where you get something
in return ... representation in respect to award wages etc. Registration of sex workers, mostly
female, is a punitive measure to control women's lives and bodies. Get rid of this humiliating and
discriminatory control,

A common opposition to registration in this sample appears to be an apprehension for what the
registration data might be used for and who the data might be provided to:

I don’t feel safe when my personal information is collected by police and bureaucrats. | feel that
corrupt individuals could threaten me with disclosure to loved ones and employers.

Several respondents call for an amendment to the laws to allow sole operators to work on the same
premises as another sole operator:

I would like to see amendments that enable 'up to 2 sex workers' to work in a private situation.
Doubles are a common service & currently it means that if 2 workers get together to provide this
service they are breaking the law ... It would also enable workers to either work together or take
turns at shifts (1 may work during the day & the other in the evening & share the rental costs &
with 2 workers on the premises it provides extra security).

I would ... make it legal for two workers to work privately together.

Working in parlours v

The most common issue raised in relation to working in parlours are the limited locations parlours can
operate. Currently regulations limit registered brothels to Fyshwick and Mitchell. Some workers propose
allowing parlours in commercial areas:

Prescribed locations for commercial brothels should include shopping centres or other locations
where other personal services are provided (e.g. hairdressers, masseurs, etc). Brothels should not
be restricted to the industrial areas - sex work is NOT an industrial activity.

One respondent raises the Fyshwick and Mitchell restriction as a safety concern:
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Brothels in industrial areas are extremely difficult to travel to, unless you own a private vehicle or
can afford an expensive taxi ride. | have been in a situation where | haven’t made enough money
working a shift in a brothel to afford a taxi ride home at the completion of the shift, and as public
transport to Fyshwick/Mitchell is extremely limited, | have had to walk home during the dark,
cold winter morning.

Working in the ACT compared to elsewhere

Respondents were not asked in this survey about their experiences working in other jurisdictions;
however the experience of SWOP ACT is that the majority of workers regularly work in other states and
territories while travelling.

Workers reported that the following aspects were relatively positive in the ACT:

‘[It is] easy to come to brothels to get work’

e ‘[Itis] safe for us to do the job’

e ‘Being a sex worker is permitted and a little accepted within society’

e ‘[There is] no mandatory testing, not [required] to register if working in a brothel.’

e ‘| especially like s26 and s27 of the Act.’ {Section 26 prohibits the use of a sexual health check-
up to make a client believe that the sex worker does not have an STI. Section 27 requires
condoms and dams for vaginal, oral and anal sex. Both put obllgatlons on parlour and escort
agency operators.)

e ‘Itis legal to do private and parlour sex work’

e ‘Advertising in the paper is easy’

e ‘Freedom of choice and condom safety laws’

e ‘Freedom to work confidentially’

e ‘OH&S standards’

The sex industry in the ACT is ‘legalised’ in the sense that the Prostitution Act exists, explicitly permitting
sex work under conditions prescribed in the Act. This differs from some other jurisdictions where sex
work has been ‘decriminalised’ by abolishing anti-sex work legislation.

The issue of legalisation vs. decriminalisation is clearly contentious, with several respondents preferring
decriminalised environments in other jurisdictions:

Remove registration and replace with decriminalised model similar to that in NSW or NZ.
I would like to see a full decriminalisation of sex work in the ACT.

Four respondents call for people living with HIV to be sex workers or clients:
Remove the prohibition for sex workers with HIV and clients with HIV .

One respondent states that ‘underage workers are too common.’
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Working towards better laws
This survey reveals a community of sex workers in the ACT which is well informed about the laws and

regulations in the industry and strong positions of different issues affecting them.

The current framework provides an environment where most sex workers are able to work safely, with
the exception of registration for sole operators. The low rate of registration appears to be currently
overlooked by the authorities, but some workers fear a possible crack-down.

The survey finds some evidence of underage workers in the industry. Thisis a serious issue that needs to
be investigated further to find appropriate ways to help underage workers out of the industry and
prevent underage workers entering the industry in the future.

This survey raises current implications of the current Prostitution Act that would not have been
intended when the Act was first drafted, including workers walking home alone late at night from light-
industrial areas and over-worked and unprotected private sex workers unable to share a property and
costs. These situations must be considered in any reviews of the current framework.

Many workers find provisions of the Prostitution Act and services in the ACT to be positive compared to
other jurisdictions, and it is a minority of provisions that are points of contention in the industry. In
reviewing the Act it is important that the provisions that have made the ACT a generally a safe and legal
place to be a sex worker continue.
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Appendix 2: Australian public health management laws

While all sex industry related laws impact the environment in which sexual services are
provided, a range of specific laws target safe sex practice. Some of these are specific to the sex
industry while others are general. '

Australian Capital Territory
e Use of prophylactic - Sex workers and clients must use a prophylactic when engaging in sexual
services involving oral, vaginal or anal penetration. It is an offence to misuse, damage or
interfere with a prophylactic, or to continue to use a prophylactic if aware it is damaged. Owners
and operators of brothels and escort agencies must also ‘take reasonable steps to ensure that
no one provides or receives commercial sexual services involving oral, vaginal or anal
penetration by any means, unless a prophylactic is used’ (Prostitution Act 1992, s.27).

e  Working with an STI - It is an offence to provide or receive commercial sexual services if a
person knows, or could reasonably be expected to know, they are infected with a sexually
transmitted disease (s.25). Brothel and escort agency owners and operators are also required
take reasonable steps to ensure a sex worker does not provide commercial sexual services if
infected with a sexually transmitted disease (s.24).

Public Health Regulations 2000 proVide that any person who knows or suspects they have a
transmissible notifiable condition, or knows or suspects that they are a contact of such a person,
must take reasonable and appropriate precautions against transmitting the condition.

e Testing for STls - The provision on working while infected with a sexually transmitted infection
(s.24 listed above) is interpreted by many to mean they must ensure workers have regular STI
tests, so it may be argued that section 24 acts as a ‘de facto’ mandatory testing law for sex
workers wishing to work in brothels or as escorts.

Sex workers, and brothel and escort agency owners and operators, are precluded from using
evidence of a sex worker having had a medical test/examinations, or the results of that
test/examination, to imply to a client that a sex worker does not have an ST (s.26).

New South Wales
e Use of prophylactic - No specific laws.

e  Working with an STI - It is an offence for any person who knows they have a sexually /
transmissible medical condition (including HIV) to have sexual intercourse with another person
unless, before the intercourse takes place, the other person:

o has been informed of the risk of contracting a sexually transmissible medical condition
from the person with whom intercourse is proposed, and

o has voluntarily agreed to accept the risk (Public Health Act 1991, s.13)
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Testing for STIs — The ‘WorkCover NSW Health and Safety Guidelines for Brothels’ recommend
that brothels make provision for regular staff health monitoring, with employees consulted on
choice of doctors. The employer should pay for the medical check and for the employee’s time
while undergoing medical examination. Sex workers should attend a sexual health service or
private doctor for sexual health assessment, counselling and education appropriate to individual
needs. Frequency of assessment is a matter for determination by the individual sex worker in
consultation with his/her clinician. Evidence of attendance for sexual health tests should not be
used as an alternative to safe sex practices. Sexual health certificates do not imply freedom from
STls nor should sexual health certificates be shown to clients.

Northern Territory

Use of prophylactic — Operator’s Licences issued to escort agencies under the Prostitution
Regulation Act state an operator must take all reasonable steps to ensure that persons providing
sexual services do so in a manner that is safe and without risk to health and that no person
provides or receives sexual services involving vaginal, oral or anal penetration by any means or
device unless a condom or dental dam is used. Operators must not expressly or impliedly
discourage the use of prophylactics, and must distribute safe sex material circulated by the
Director of Licensing.

Working with an STI - Working while infected with an STl is not prohibited, however, under the
terms of an escort agency Operator’s License, if an escort agency operator is aware a worker has
a blood borne virus (HIV, Hepatitis B or Hepatitis C) they must tell any clients who are getting
service from that worker (Escort Agency Operator’s License).

Testing for STIs - A sex worker must not use a sex worker’s attendance at, or result of, a medical
examination to induce a person to believe the sex worker is not infected with a sexually
transmitted disease. Similarly, an escort agency licensee must take all reasonable steps to
ensure a sex worker’s attendance at, or result of, a medical examination is not used to induce a
person to believe the sex worker is not infected with a sexually transmitted disease.
(Prostitution Regulations, s.20).

Queensland

Use of prophylactic - A sex worker must not offer or provide sexual intercourse or oral sex
unless a prophylactic is used. Similarly, a client must not ask for or accept an offer of sexual
intercourse or oral sex without a prophylactic being used. It is an offence for a client to misuse
or damage a prophylactic, or continue to use a prophylactic they could reasonably be expected
to know is damaged. Licensees and approved managers of licensed brothels must also take
reasonable steps to ensure prophylactics are used (Prostitution Act 1999, s.77A).

Condoms and other safe sex materials are not admissible as evidence that a place has been used
for sex work (Criminal Code 1899, s.229N).
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e Working with an STI - It is an offence to work as a sex worker if infected with a sexually
transmissible disease (s.90). A licensee or approved manager of a licensed brothel must not
permit a sex worker to work if infected with a sexually transmitted disease (including HIV). Itis a
defence if the licensee/approved manager believed on reasonable grounds that the person had
regular medical examinations and was not infected (s.89). ‘Regular medical examinations’ is
defined as occurring every three months (previously 6 weeks — amended 2007) (Prostitution
Regulations 2000, s.9).

e Testing for STis - A sex worker must not use their medical test/examination, or the results of
that test/examination, to induce a client to believe they are not infected with a sexually
“transmissible disease. Similarly, a licensee or approved manager of a licensed brothel must take
reasonable steps to prevent a sex worker’s medical test/examination, or the results of the
test/examination, being used to induce a client to believe the sex worker is not infected with a
sexually transmissible disease.

South Australia
e Use of prophylactic - No specific laws.

e  Working with an STI — The Public and Environmental Health Act 1987 includes the general
provision that a person with a controlled notifiable disease, which includes HIV, shall take all
reasonable measures to prevent transmission of the disease to others (s.37).

The Public Health Bill states that a person who has a controlled notifiable condition capable of
being transmitted, has a responsibility to take reasonable steps or precautions to avoid placing
others at risk on account of the controlled natifiable condition. It also states that a person must
not, insofar as is reasonably practicable, act in a manner that will place himself or herself at risk
of contracting a controlled notifiable condition capable of being transmitted (s.14).

e Testing for STls - No specific faws.

Tasmania

The Sex Industry Offences Act 2005 includes the umbrella statement that ‘A person who provides or
receives sexual services in a sexual services business must take all reasonable steps to minimise the risk
of acquiring or transmitting a sexually transmissible infection’ (s12).

e Use of prophylactic — Sex workers and clients must not engage in sexual intercourse or any
other activity with similar or greater risk of transmitting a sexually transmissible infection, unless
a prophylactic is used. Sex workers and clients must not discourage the use of, misuse, damage
or interfere with the use of prophylactics, or continue to use a prophylactic they could
reasonably be expected to know is damaged (s.12) :

e Working with an STI — The HIV/AIDS Preventive Measures Act 1993 requires a person who is
aware of being infected with HIV to:
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o take all reasonable measures and precautions to prevent the transmission of HIV

to others; }

o inform in advance any sexual contact or person with whom needles are shared of
that fact; and _

o ensure they do not knowingly or recklessly place another person at risk of

becoming infected with HIV, unless that other person knew that fact and
voluntarily accepted the risk of being infected (s.20)

A similar provision is found in the Public Health Act 1997 (s.51) which states a person
aware of having a notifiable disease must take all reasonable measures and precautions
to prevent transmission of the disease, and must not knowingly or recklessly place
another person at risk of transmitting the disease. It is a defence if the other person
knew of, and voluntarily accepted the risk of, contracting HIV.

The HIV/AIDS Preventive Measures Act creates a further offence of publicly promoting
participation in sexual activity of a kind which is likely to cause damage to health through

‘the sexual transmlssmn of HIV (s.22).

Testing for STIs - No specific laws.

Victoria

Use of prophylactic — The Health (Infectious Diseases) Regulations 2001 state that sex workers
must be provided with a free supply of condoms and lubricants at no charge in a legal brothel.
(The Regulations also mandate that all brothel rooms have sufficient lighting to enable sex
workers to check for signs of sexually transmitted diseases, and that safe sex signage be
prominently displayed.)

Working with an STl - It is an offence to allow a sex worker infected with a sexually transmitted
disease (including HIV) to work in a brothel, escort agency or ‘other business’. It is a defence if
the person reasonably believed that the sex worker was undergoing regular health checks
(including quarterly blood tests and monthly swab tests) and reasonably believed the person
was not infected with a sexually transmissible disease (Section 19, Prostitution Control Act
1994).

Private sex workers cannot work while infected with a sexually transmissible infection,
including HIV (Prostitution Control Act section 20), so must also adhere to monthly testing
(as a defence should transmission of an STi occur). A ‘sexually transmitted disease’ is
defined as chlamydia, chancroid, donovanosis, genital and anal herpes (when lesions are
visible), genital and anal warts (when lesions are visible), gonorrhoea, infectious syphilis
and HIV.

The Public Health and Wellbeing Act 2008 includes thé principles that:

A person who has, or suspects that they may have, an infectious disease should
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(i) Ascertain whether he or she has an infectious disease and what -
precautions he or she should take to prevent any other person from
contracting the infectious disease; and

(i) Take all reasonable steps to eliminate or reducé the risk of any other
person contracting the infectious disease.

A person at risk of contracting an infectious disease should take all
reasonable precautions to avoid contracting the infectious disease
(s.111).

Testing for STIs — As noted above, Victoria has a system of de facto mandatory testing by
including sexual health screening as a defence to a charge of working, or allowing a sex worker
to work, while infected with an STI. It is a defence if the sex worker or a brothel/escort agency
owner or manager reasonably believed the sex worker was undergoing regular health checks
(quarterly blood tests and monthly swab tests) and reasonably believed the person was not
infected with a sexually transmissible disease (Section 19, Prostitution Control Act 1994).

Section 161 of the Public Health and Wellbeing Act 2008 requires brothel and escort agency

- proprietors to take reasonable steps to ensure that evidence of a sex worker’s attendance at a

medical examination or the results of the examination are not used to induce a client to
believe a sex worker is free from HIV infection.

.Western Australia

Use of prophylactic — It is an offence for a person to engage in an act of prostitution without
using a prophylactic appropriate for preventing the transmission of bodily fluid from one person
to another (Prostitution Act 2000, s.8).

Working with an STI - No specific laws.

Testing for STls - No specific laws,
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