






Proposed amendments to section 40 – Extend timeframe to decide 

The Bill includes an amendment to increase the initial time to decide access applications from 
20 to 30 working days. An amendment to increase the processing time initially granted to 
respondents from 20 to 30 working days is not intended to delay access to government information. 
Rather, it is pursued to better reflect the reality of processing times under the Act and avoid the 
need to request relatively small extensions in time which are already being granted in most 
instances. 

As the submission notes, in the 2021-22 financial year, the average processing time for access 
applications in all but one directorate exceeded 20 working days. All other Directorate processing 
time averages exceeded 20 working days, however only slightly: six out of eight Directorates had an 
average processing time of 25 days or less.  
 
That fact that the majority of applications are resolvable in 25 days or less indicates that the majority 
of extension requests are for small periods of time. Increasing the statutory processing time from 
20 to 30 working days would avoid the need for these small extensions in time, and save 
respondents, applicants and the Ombudsman from the administrative burden associated with 
seeking, agreeing to, or granting them. 264 applications made in the 2021-22 financial year required 
an extension in time from the applicant or the Ombudsman1. This proposed increase to the initial 
time to decide access applications therefore has the potential to achieve efficiencies for 
respondents, applicants and the Ombudsman on a large number of FOI requests. 
 
Proposed amendment to section 17 – Public interest test 

The Bill proposes to amend the public interest test so that identity, circumstances, or reason for 
seeking access to information is not to be taken into account, except in circumstances where an 
applicant is seeking access to personal information that is not their own. The current framing of the 
public interest test precludes decision-makers from taking into account the fact that a person is 
seeking access to personal information that does not relate to them, and there may be 
circumstances in which this is relevant to the decision to release information, particularly when 
certain factors favouring non-disclosure are engaged, such as prejudice to an individual’s right to 
privacy or other human right.  

The original policy intent of precluding a person’s identity from factoring in the weighing of public 
interest was to prevent bias affecting decision-making under the Act. Although it is crucial that this 
tenet be preserved, there may be circumstances where it is not appropriate to grant an applicant 
access to personal information that is not their own, and their identity is relevant to the public 
interest, insofar as it establishes that the personal information sought does not pertain to them.  
 
The Government shares the Ombudsman’s view that it will be important to provide decision-makers 
with clear guidance on how an applicant’s identity, circumstances, or reasons for seeking access 
should be considered in undertaking the public interest test. Irrelevant factors should not be taken 
into account when a decision-maker is applying the public interest test to access applications. If 
passed, the Justice and Community Safety Directorate will work with the Ombudsman to ensure that 

 
1 27% of 978 access applications decisions made A report on the operation of the Freedom of Information Act 2016 for 
2021-22 



decision-makers have access to appropriate guidance material to understand and apply this 
amendment. 

Proposed amendment to section 39 – Decision not made in time 

I note that the Ombudsman is not supportive of this amendment, submitting that section 39 is an 
important accountability mechanism. I note that the proposed amendment is only to remove the 
need for the Minister to report on deemed refusals of access to personal information. 
 
The Legislative Assembly oversight of decisions not made in time is an important feature of the 
FOI Act, however this information is also compiled in Ombudsman Annual Reports. These reports are 
tabled each year, meaning the Assembly will not lose visibility of these deemed refusals of access to 
personal information. These annual reports present a clearer overall picture of performance and 
timeliness of agencies than documents relating to individual matters. Given the privacy context 
surrounding personal information, it is often not possible to draft written notice to the Legislative 
Assembly of a deemed refusal of access to personal information in a way that provides useful 
context or assists the Assembly to give valuable scrutiny to the application and processing.  

Proposed amendment to section 47 – Giving access- form of access  

The Bill includes an amendment to give agencies greater flexibility in the form that access to 
information must be provided in, particularly to account for the difficulty in posting hard copies with 
the shift to remote work and paperless offices. 
 
I note the Ombudsman’s concerns that applicants may be disadvantaged if access to government 
information is given in an alternative form without their agreement or consent. However, an 
individual’s right to seek and receive information, protected by section 16 of the ACT Human Rights 
Act, is protected insofar as a respondent must be reasonably satisfied that a person can receive the 
information in the alternative form.  
 
 
 




