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ANSWER TO QUESTION ON NOTICE 

Asked by MS CAROLINE LE COUTEUR MLA: 

In relation to: Appeals and mediation 

(1) A number of submissions mentioned the ACAT appeals process. Some have called for an expansion 

of appeal rights and others have called for appeal rights to be restricted. For the sake of 

clarification, please explain who has appeal rights and who doesn't for a Merit Track DA? 

(2) The e:urrent Mediation process is part of the ACAT appeals process. It has been suggested that a 

mediation-style option is needed either prior to ACAT gettin~ involved, or as an alternative to 

ACAT This would be focussed on design solutions, rather than being a legalistic option. Do you 

see merit in a change like that? 

{3) Some submissions indicated that there are no third party appeal rights for development in 

Commercial Zones, which includes the Mixed Use Zone. 
a. If this is correct, why is this the case? 
b. How does this impact on people living in Commercial Zones, for example in the Town 

Centres, therefore the neighbouring development they want to appeal is likely to also 

be in a ·commercial Zone? 

(4) Committee Members were told that there are no third party appeal rights for EIS Exemptions. 

Could you explain why there are no third party appeal rights? 

(5) Minister, in your 2015 'Statement of Planning lntent1, it states on page 9; 
Review third party appeal rights for certain strategic areas to support more flexible and innovqtive 

planning outcomes 
Please can you explain fully this statement; and can you provide an update on where itis up to? 

{6)- For past three Financial Years; 
a. How many DAs have been appealed to ACAT in total? 
b. Which Zones were these appealed DAs located in? 
c. What was the total appeal rate (percentage of DAs that are appealed) for each Zone? 

d. In how many appeals did ACAT 
i. alter the DA that had been approved by ACTPLA 
ii. Reject the DA 
iii. Make no alterations 
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MINISTER STEPHEN-SMITH: The answer to the Member's question is as follows:-

1. Section 408A of the Planning and Development Act 2007 (the Planning Act) states that an 

eligible entity for a reviewable decision may apply to the ACAT for review of a decision. 

Schedule 1 of the Planning Act sets out all reviewable decisions1 eligible entities and interested 

entities. The majority of development approval decisions reviewed by the ACAT are those that 

fit into column 1, item 4 of Schedule 1. The relevant items from Schedule 1 of the Planning Act 

are extracted below. 

~-----------------~ ... ~-------·-··. ··--------·---------·--------
column 1 column 2 

item 

3 

4 

reviewable decision 

decision under s 162 to approve a development 
application in the merit track subject to a condition or to 
refuse to approve the application, to the extent that the 
development proposal-

(a) is ·subject to a rule and does not 
comply with the rule; or 

(b) is not subject to a rule 

decision under s 162 to approve a development 
application in the merit track, whether subject to a 
condition or otherwise, if-

(a) the application was required to be notified 
under s 153 and s 155, whether or not it was also 
required to be notified under s 154; and 

(b) the application is riot exempted by regulation. 

Note A decision under s 162 is reviewable only to 
the extent that the development proposal-

( a) is subject to a rule and does not comply with 
the rule; or 

(b) is not subject to a rule. 

(see s 121 (2)). 

column3 

eligible entities 

applicant for development 
approval 

an entity if-

{ a) the entity made a 
representation under s 156 
about the development proposal 
or had a reasonable excuse for 
not making a representation; 
and 

(b) the approval of the 
deveiopment application may 
cause the entity to suffer 
material detriment 

2. Mediation is undertaken on a confidential and without prejudice basis, meaning it is conducted 

without detriment to any existing rights or claims. This helps to promote honest, meaningful 

and constructive discussions between the parties. 

A mediation style option in lieu of ACATwould require significant resourcing and require 

significant change across various legislation. 

3a. Section 350 of the Planning and Developmen.t Regulation 2008 (the Planning Regulation) sets 

out merit and impact track decisions that are exempt from third-party review. These 

exemptions are in turn specifically listed in Schedule 3 of the Planning Regulation. Examples 

include the city centre, town centres, industrial zones and Kingston Foreshore. These areas 

have been identified as key growth areas and third party appeal rights have been limited to 

achieve Government policies (such as urban infill and higher density), facilitate development 

and minimise costs1 uncertainties and delays. 

3b. If merit review is not available, judicial review may be available in the Supreme Court. 
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4. Correct. An exemption from the requirement to include an EIS in the development application 

for the proposal is not listed in Schedule 1 of the Planning Act as a reviewable decision. The 

Minister's decision on an EIS Exemption is nbt reviewable because it is a decision by the 

Minister on whether the recent studies presented by the applicant appropriately consider all 

of the likely environmental impacts of the proposal. It is not an appro_val decision, rather, the 

EIS and EIS exemption processes allow for the gathering of relevant information on the 

potential environmental impacts of proposals. The subsequent and corresponding impact track 

development application is generally a reviewable decision. 

5. The statement referred to was made in the context of a short-term action to deliver an 

outcome-focused planning system to reward design excellence and innovation. For certain 

strategic areas and/or projects, the Government has limited third party.appeal rights to ensure 

that projects c~n have regulatory certainty and good planning outcomes.can be facilitated. For 

example, in 2015 the Government introduced legislation to limit appeal rights for development 

related to light rail and the University of Canberra campus. These strategic developments are 

considered to be in the public interest and of economic importance to the Territory. These 

projects have benefitted from regulatory certainty at each stage of the development. The 

Government will continue t6 review third party appeal rights for strategic areas in the future 

to support more flexible and innovative planning outcomes. 

6a. 63. In some instances, there were a number of separate reviews lodged in relation to the same 

DA. These applications were consolidated and for the purpose of this statistic considered one 

review. The total of the answers provided below is not equal to the number of matters 

outlined here as some matters are still being considered by ACAT. 

6b. 
6-B Which zones were these appe.:l!~d DAs located in 2015-2016 2016-2017 2017-2018 

CF: Community Facilities 2 2 5 

CZ: 2,3,4,5,6 5 7 2 

RZ: 1,2,3,4,5 11 11 14 

IZ: Industrial Mix Use 0 1 0 

PRZ1: Urban open space 0 1 0 

NUZ3: Hills, Ridges and Buffer Areas 0 0 1 

6c. This information is not captured by the authority. 

6.d.i. Assumipg this question means how many of the authority's decisions did the Tribunal 'affirm' 

with new or altered conditions, the answer is 31. 

6.d.ii. If the question enquires about how many of the authority's decisions were 'overturned' by the 

Tribunal, the answer is 5. It should be noted that the Tribunal is not charged with any 

responsibility to 'reject',or 'alter' a reviewable decision per se. Rather, the role of the Tribunal 

is to make the correct and preferable decision, as if looking at the development application· 

from the start. 

6.d.iii. -if by 'make no alterations' it is meant how many of the authority's decisions did the Tribunal 

'confirm' in their entirety following a hearing, the answer is 3. There were also 16 matters 

'dismissed by the Tribunal', either by consent, unilaterally by the applicant or otherwise for 

want of jurisdiction by the Tribunal. 
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Approved for circulation to the Standing Committee on Planning and Urban Renewal 

Signature: Date: 

By the Acting Minister for Planning and Land Management, Rachel Stephen-Smith MLA 
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