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Mr Shane Rattenbury MLA 
Chair 

Ethics and Integrity Adviser 

Select Committee on an Independent Integrity Commission 2018 
ACT Legislative Assembly 

Dear Mr Rattenbury 

Thank you for your letter of 31 July 2018 inviting me to make a submission to the Select Committee 

on an Independent Integrity Commission 2018 in relat ion to the Anti-corruption and Integrity 

Commission Bi/12018 ("the Bill") presented to the Assembly by Mr Alistair Coe MLA and the 

Exposure Draft of an Integrity Commission Bill 2018 ("the Exposure Draft") released by the 

Government (together, "the Two Drafts"). 

I offer the following brief comments which I hope may be of some assistance to the Committee in its 

deliberations. 

Overview 

In my submissions to the previous Select Committee on an Independent Integrity Commission in 

2017, I supported the creation of an ACT Integrity Commission with a variety of roles and functions 

that would complement and extend, but not duplicate or displace, the Territory's existing 

mechanisms for integrity in public office. I am pleased to note that both the Bill and the Exposure 

Draft are capable of operating as I had envisaged (although whether they would in fact operate in 

this way would be largely dependent upon the exercise of various discretions proposed to be 

conferred on the commission and commissioner). 

Accordingly, I am broadly supportive of the regimes proposed in the Two Drafts. 

Comparison of the Two Drafts 

Having said that, however, I feel compelled to say that I think neither draft provides an optimum 

regime. I suggest that the Committee should not view its task as a binary one of simply choosing one 

draft over the other. 

There are numerous differences between the Two Drafts and I believe a better outcome would be 

delivered by a composite Bill that took or built upon provisions or concepts from each. Each draft 

has various advantages over the other. By way of one small example, I note that the Exposure Draft 

contains provisions requiring the commissioner and inspector to keep complainants informed about 

progress of an investigation, whereas the Bill does not contain such provisions. 
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If I may be so bold, I suggest that the Committee's deliberations would be greatly advanced if it were 

to commission some detailed research that correlated the Two Drafts, so as to identify for the 

Committee their similarities and differences. This would facilitate the Committee in considering 

whether provisions absent in one draft or the other should be added to the legislation that is to be 

recommended by the Committee, or whether provisions included in one draft or the other should be 

deleted. 

That research should, I suggest, extend beyond merely aligning the Two Drafts provision by provision 

to see whether a subject-matter was dealt with . It should also very carefully analyse the detail of 

various provisions. In particular, there appear to me to be potentially major but not readily 

apparent differences in the "public office holders" (using that term generically) who are caught by 

the Two Drafts, and in the conduct that might fall within the various definitions of "corrupt conduct" 

(again using that term generically). I suggest that the detailed definitions used in these areas require 

very careful consideration and may require amendment. These two matters, more than any other, 

are so fundamental in my view that omissions or inclusions need to be knowingly and deliberately 

made. 

I regret that, in the time available to me, I have not been able to undertake detailed research of this 

nature. I hope that the Committee will be afforded the time necessary to enable it to be 

commissioned and examined. It would be a great pity if the Territory ended up w ith a sub-optimal 

outcome for the lack of such research and analysis. 

In addition to the above general comments, there are a few specific comments I would offer. 

Parliamentary Privilege 

Clearly, there is a real prospect that claims of parliamentary privilege might be made in respect of 

materials sought to be examined by the commissioner or inspector, as has occurred on occasions 

when police have exercised warrants on the premises of federal parliamentarians. ln Crane v 

Gething [2000] FCA 45, Justice French held that it was for the parliament rather than the courts to 

determine whether those claims were validly made. 

I am thus very doubtful that the proposal in the Bill for the ACT Supreme Court to make such 

determinations would be valid, especially having regard to section 47 of the Bill that clearly infers 

that the laws of parliamentary privilege are not affected by the Bill. 

Moreover, the provision in section 176 of the Exposure Draft requiring "a memorandum of 

understanding about parliamentary privilege" to be entered into between the commission and the 

Speaker would seem to preclude a process of determination of such claims to be incorporated in 

that MOU, at least while section 7 of the Exposure Draft remains. That latter section provides that 

nothing in the proposed Act is to affect the law relating to the privileges of the Assembly. As I 

understand it, one of the existing privileges of Members is to have the parliament determine their 

claims. Purporting to allow determination under an MOU would affect the current law. While 

section 7 remains, it seems that the MOU would necessarily have to be contained to procedural 

matters only, such as the manner in which the commission would serve a warrant on a Member. 

I note however, that section 24 of the Australian Capital Territory (Self-Government) Act 1988 (Cth) 

does empower the Assembly to declare the immunities and privileges of the Assembly, its Members 
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and its committees (so long as that declaration does not expand such beyond those of the House of 

Representatives, its members and committees). 111: would thus be possible for each of the Two Drafts 

to be amended by deleting or changing section 47 /section 7 so that the legislation drew upon the 

power in section 24 of the Self-Government Act. 

I thus suggest that the Committee seek expert legal and constitutional advice in order to better 

consider whether and, if so, how the process for determining claims or parliamentary privilege is to 

be affected by the new legislation. 

Public and Private Hearings 

Contrary to my earlier submissions, and those put to the previous Select Committee by some others, 

the Two Drafts would authorise the holding of public examinations by the commission. 

I do not wish to revisit the arguments against such hearings. But I do wish to alert the Committee to 

the view that , under each of the Two Drafts, there is a very real risk that a commission decision to 

hold a public examination will be frustrated and either delayed or negated by legal challenge to the 

exercise of the discretion conferred either to hold a public hearing or not hold a private hearing. 

Under each of the Two Drafts, it is conceivable that the threat of legal challenge will effectively 

mean that, in practice, public examinations will be held only where the target of the allegations in 

question agrees. 

The only way to avoid that prospect would seem to me to be to include provisions ousting the 

jurisdiction of the courts to review this class of decision. That would be a very significant step, but 

the Committee may nevertheless wish to give consideration to it. 

Complaints against the Commission 

Each of the Two Drafts provides that is a function of the inspector to receive and handle complaints 

against the commission or commission staff. But each also provides that the inspector may 

recommend the appointment of an acting commissioner to deal with such complaints. I do not 

understand the purpose of these latter provisions, which seem to me to be unnecessary. 

Complaints against the Inspector 

While each contains provisions allowing for the receipt and resolution of complaints against the 

commission, the commission and commission staff, neither of the Two Drafts contains a mechanism 

for the investigation and resolution of complaints .against the inspector or their staff. I suggest that 

there should be such a mechanism. The Law Enforcement Integrity Commissioner Act 2006 (Cth) 

allows for the Minister to make an ad hoc appointment of a special investigator to investigate 

complaints against the Commissioner and their staff and, for that purpose, to exercise all the powers 

of the Commissioner. I suggest that this would be a suitable model for dealing with any complaint 

against the inspector or their staff. 

Eligibility for Appointment as Commissioner/Inspector 

I note that the provisions of the Exposure Draft in relation to the qualifications and prior experience 

necessary for a person to be appointed as commissioner or inspector are different and markedly 

more constrained that the similar but wider provisions in the Bill. 
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I suggest that the Committee give very serious consideration to whether or not the pool of potentia l 

appointees who might meet the former provisions would be so undesirably small as to give rise to 

the real possibility that there was no truly suitable candidate prepared to accept appointment to 

these positions. I suspect that there will at any time be few former superior court judges who would 

be prepared to accept appointment in Canberra to the difficult and potentially very controversial 

position of commissioner for anything approaching 7 years and that, of this limited number, it is 

quite possible that none would truly have the experience specified in section 25(3)(a). I suggest that 

the provisions in the Bill would be safer and preferable in this regard 

On the other hand, I note that the Exposure Draft would allow either office-holder to have other 

paid employment so long as it was not inconsistent, whereas the Bill would require that the 

commissioner must have no other paid employment. I suggest that the Committee consider 

whether the latter provision would be too limiting and might unduly limit the field of potential 

appointees to the position of commissioner. 

I hope the above brief comments are of some assistance to the Committee. Please do not hesitate 

to contact me if you require anything further. 

Stephe Skehill 
Ethics and Integrity Adviser 

23 August 2018 
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