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Carol Russell

The Committee Secretary, 
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ACT Legislative Assembly

LACommitteePUR@parliament.act.gov.au

Dear Sir,

Thank you for the opportunity to to submit to the Legislative Enquiry into the ACT 
Planning process.

I have recently retired to the ACT from NSW and am relatively unfamiliar with ACT laws, 
policies  and processes.  My first experience with them comes from an interest in the 
environments, in particular air quality issues and was an unhappy and stressful one.  

My interests in the environment led me to a proposal for 16 Ipswich Street Fyshwick, the 
old Shell bulk fuel depot, firstly to build a Waste to Energy facility and associated with it a 
Materials Recovery Facility and intermodal freight hub.  When I researched this I found 
that DA201630668 was already approved 7th April 2017 - with no public submissions - for 
a rail terminal on unleased territory land Block 11 Section 8 Fyshwick adjacent to the 
proposed site, to allow construction of a terminal for railway use.  It was surprising that 
there were no public submissions.  Examination of the DA documents and NOD revealed 
that the proposal had been misrepresented by the proponent thus avoiding public interest 
and adequate environmental assessment.  The purpose was represented as only for metal 
recyclables to Port Botany and other general freight as customers would reveal themselves. 
It also misrepresented the land as ‘fit for purpose” when it was contaminated land likely to 
require a full assessment and site audit before this could truthfully be claimed.  The DA 
approval was made dependent on the purchase of Block 11 by Direct Sale, a process which 
was likewise flawed by the absence of adequate checks and balances in the process.

A close look a the Territory Plan Development Tables revealed also that it was a 
prohibited development on the IZ2 Mixed Use Industrial zone Development Tables and 
should never have been accepted for consideration. It appeared that no one in ACTPLA 
questioned the proponent’s statements that the development was consistent with the 
Territory Plan and accepted that meeting the IZ2 Codes was sufficient to meet statutory 
requirements.

Individuals and community groups have complained about this process calling on the 
Minister to revoke the DA under s.189 of the P&D Act and I understand an investigation is 
being made.  However I believer that six months for the conclusion of such an 
investigation is far too long.  Public trust in the organisational capacity and accountability 



of the Planning Directorate is undermined.

The DA should never have been accepted for consideration and someone should have 
noted this and acted upon it advising the proponent accordingly. Instead a seeming attempt 
to get round the problem was a plan to combine the lease on Block 11 when purchased by 
the developer with the lease for the adjacent Block 9 which may have authorised ‘railway 
use’. The Auditor General should be made aware of this example as she is examining lease 
variations in this year’s program.

Four clear observations must be made.

1. Varying a lease by combining it with another lease to allow an otherwise prohibited 
envelopment was itself “prohibited”  by the IZ2 Development Tables.

2. Even if there was some other way of authorising the use, the DA according to s.137 
of the P&D Act should have gone down the Impact Track not the Merit track as 
chosen by the proponent but allowed by the government contrary to legislation.

3. Section 114 of the P&D Act says that if a development is presented in the wrong 
track, as this one was, it must be rejected.  Nobody invoked this part of the 
legislation. Surely there was someone in some agency who saw this problem and 
commented on it.  Yet the delegate proceeded as if the DA was lawful. 

4. Without an authorised use the DA should never have been accepted at all as 
according to government’s own documents it was “banned”, not capable of being 
accepted “in any circumstances”.

5. Where the legislation makes provisions to either revoke to refuse as in s. 189 and 
s.114 these provisions should be made use of.

6. In any case the delegate should have known or did know that a DA submitted under 
the merit track instead of the required impact track could not awfully be approved 
because ‘railway use’ is a prohibited development in that zone under Territory law.

This corrupted process leads me to submit to this Inquiry

a. that the developer has too much freedom/control in his own development process. 
He chose the Development track and everybody concurred with no critical 
examination.

b. that ACTPLA is deficient in trained staff capable of checking if the statutory 
requirements are being met.  

c. that EPSDD should be adequately resourced with the personnel and expertise 
required for it to perform its tasks professionally.  In the Auditor General’s words 
“Systems need to be implemented to prevent this occurring in the future; 
importantly, all staff involved in undertaking land transactions also need to have 
clarity regarding expected behaviours through well-articulated values, particularly 
with respect to managing the integration of probity and commercial considerations,”  
This comment relates to the report on the Tradies Land swap but applies here as 
similarities with this Direct Sale and DA are notable and numerous.

d. that insufficient rigour is applied to the processes involved in DA lodgement and 
assessment. 

e. that insufficient attention is paid to detail particularly the checking of DAs for 
completeness and veracity.

f. that far too much freedom is given to the developers or their consultants in 
determining the direction of the process.

Further examination of the issues and documents reveal poor, superficial comments by the 



agencies on the development pre DA preferring to take the word of the developer 
uncritically. The same criticism could be levied against the Direct Sale Panel who 
recommended to the Minister that the proponent be able to purchase the unleaded territory 
land Block 11 section 8.  The legislation was not canvassed in the the LRAC circulation; in 
the brief prepared for the Direct Sale Panel; at the February 2016 Panel meeting; by any of 
the agencies who responded nor in the final document offered to the Ministers for 
approval. Alarmingly the agenda for that meeting commented that agencies concerns 
“have been highlighted to Somerset and despite looking at alternative purchase options 
where the separate owners of Blocks 9 and 13 could each potentially buy portions of Block 
11 have requested to pursue the purchase of the whole of Block 11 itself, believing that it 
has sufficient political support to outweigh the agency concerns. “ Once perception of 
political support is publicly canvassed and the proponent made this comment frequently 
then the public can no longer rely on independent judgements being made, hence the 
comparison with the Tradies case and a possible explanation for why the EPA seems to 
have played such a small role in both the DA and Direct Land Sale when they could be 
perceived to have been the most important assessors and why this development generally 
appeared to have been facilitated through the system.  Public pressure needed to be put on 
ACTPLA in November 2017 for a new Scoping Application and Scoping Document when 
the development was split.  How could any officers in the future feel able to exercise their 
duty to give independent unbiased advice when faced with the knowledge that political 
support would outweigh it.  

The LRAC also appeared not to have checked the accuracy of the proposal and accepted 
an undated and unsigned Application absolving the submitted from any legal obligation.  
Consequently most agencies gave immediate and in some cases enthusiastic approval 
believing the LRAC description of the application which was too similar to the words of 
the developer himself.  

The Offer of Sale was recommended to the Minister as “unlikely that this direct sale will 
result in any risk to the Territory.” in spite of the fact that the EPA representative at an 
earlier (October 2015) meeting mentioned the “Polluter Pays “ policy and noted there was 
potential contamination on the site.  While the Shell company may have the financial 
capacity to clean it up, a smaller operator purchasing it may not.  He cited a previous case 
where this had occurred and the Territory ended up having to pay cleanup costs.  This 
advice and other EPA standard comments were seemingly ignored by the Direct Sale Panel 
or else not presented to them. Following consistent public complaint about these and more 
serious errors being brought to the attention of the Director General of ACTPLA the Offer 
of Sale has now been withdrawn.

In the case of DA201630668 the EPA did not comment, their advice not being requested 
by the EPA Planning Liaison officer even though he was asked for it by the delegate and 
as a consequence with no appropriate conditions of consent, potentially providing to the 
developer a significant material advantage, the land being a contaminated site.  Whether 
this occurred inadvertently or by design I cannot know but what are the chances of it 
happening twice for the same development. When this was brought to the attention of 
ACTPLA in December 2017 by the EPA, a promise was made to correct the NOD. As yet 
that has not happened.  I believe that Public servants under their Code of Conduct are 
required to correct mistakes when brought to their attention in a timely manner. I see this 
as another example of a systemic unprofessional approach to planning.

Because the Merit Track was applied to DA201630668 there was little if any 
environmental assessment done for the development.  Notable omissions include the 
contamination’s potential for humans and environmental risk; the possibility of subsidence 
the terminal being built over an ephemeral creek; no hydrological assessment was asked 



for or completed; the traffic impacts of a large freight terminal were ignored as the number 
of trucks accessing the site was never requested.

The EIS 201700053 for the continued development on that site may have contained some 
of the above for assessment but that is irrelevant since its public exhibition has only just 
concluded.  This particular EIS and its Scoping Document were issued on the necessary 
basis that the proposed development on the subject land is prima facie lawful.  However 
under Territory law as stated previously Block 11 section 8 may not be used for rail 
purposes.  It thus seems that this EIS and its Scoping Document lack necessary lawful 
foundations. The public right to have commented at the initial stages in 2017 and/or to 
have appealed the NOD were denied by the misrepresentation of the nature and extent of 
the DA201630668 proposal.  Once again the public faith in the Planning process is eroded. 
Minister Gentleman has said in response to the adverse Auditor General report on the 
Dickson Land deal that "significant work has been undertaken to improve processes and 
governance for large land transactions”. More work is clearly needed.

Additional General Comments
The current development assessment process is inefficient, unfair and not trusted by the 
community for several fundamental reasons:

Community consultation is not generally considered to be genuine. Developers 
merely go through the process to tick the box for its requirement.  It is disappointing 
that representatives of the government and government agencies do not attend these 
CC meetings where they would hear community concerns and be available to answer 
questions on process, compliance and policy. It would allow them to check the 
veracity of any subsequent claims by the developer about the outcomes of his CC 
process.
Completion checks need to be more thorough and no DA or EIS be accepted unless 
it meets all requirements.
Documentation of the development assessment process is often incomplete, badly 
organized, inconsistent or contradictory and too open to a wide range of 
interpretations.
Time for community representation should be automatically adjusted according to 
the length of the documents and the difficulty of their content. The 20 day basic 
period is barely enough to read the documents; some need reading more than once.
No Exhibition period should include a holiday period.
Many so called ‘independent’ impact studies submitted by developers in support of 
their proposals are of very poor quality and do not meet the Scoping requirements.
For this reason the major burden of assessment shifts onto communities. Because 
public involvement is vital, communities are obliged to expend an enormous effort 
to conduct their own genuine consultations. Because the independence and quality of 
consultant’s reports cannot be trusted, the community is also forced to conduct their 
own impact studies into key planning issues.
There is an urgent need for The Environment, Planning and Sustainable 
Development Directorate (EPSDD) to refuse DAs that are so far outside the current 
rules they waste time and resources and further erode the trust in the system.  
My experience does not inspire confidence that developers are likely to be properly 
advised by EPSDD to keep within the rules should they seek to bend or ignore them 
when the development is being facilitated by the bending of the same rules.
The practicality of DA plans downloaded from the website is impaired by an A4 
printout being the highest resolution available on most home computer systems. This 
renders them largely unreadable and certainly not conducive to making any detailed 
analysis of their compliance or otherwise with legislation and government policy. 
They need to be at least A3 size to be clearly readable and their measurements 
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architecturally assessed. The alternative is to have them printed commercially at 
considerable cost to the submitter. In the case of EIS201700053 for the MRF at 
Fyshwick the public were disadvantaged by these obvious weaknesses in 
documentation yet when this concern was expressed to ACTPLA it was met with 
disdain by senior officers who seem to believe that because EISs are not an approval 
stage they are to provide “indicative or approximate detail and context only”. If true 
how would this allow any meaningful assessment?  This poor attitude to 
environmental issues begs the question as to what level of environmental scrutiny 
those officers are capable of or willing to give.  If they are not capable this is 
extremely disturbing; if not willing then a breach of professional standards would 
occur.

In NSW the public is more actively involved in the DA and EIS process contributing to the 
transparency and accountability of the process.  For the ACT I submit the following 
suggestions for improvement; 

1, that the DA should be lodged before the assessment process so that the precise details 
of the development are fully understood by all.
2. that the EIS or Planning reports should contain all relevant information including 
detailed construction and environmental management plans.  Too much is left to the 
post-approval stage when under the ACT system the public is no longer involved and 
able to comment.
3. that no developer should be able to submit a major DA on land they do not own.  Any 
sale process should be finalised first and the DA proceed in a logical sequence.
4. that no further DAs or EISs be accepted until each required DA approval is in place. 
In the case study of this submission it is surprising and legally puzzling that the 
EIS201700053 was allowed to progress notwithstanding the as yet unresolved 
constraints to DA 201630668.  A new DA is being prepared for the proposal to integrate 
DA 201630688 with a new concrete terminal on Block 11 section 47 the railway 
corridor.  The railway corridor at 16 Ipswich street is also zoned IZ2 Mixed use 
Industrial so rail use in that DA may also be a prohibited development.
5. that developers should not be able to change their purpose and plans without it being 
notified through a formal amendment process.
6. that the public be invited as the agencies are, to make comments on Scoping 
Applications and to contribute suggestions for inclusion in the Scoping Document for 
important proposals
7. that each “Draft’ or version of an EIS is open for public comment.  Those original 
submitters should have the right to assess whether their concerns have been adequately 
addressed and to suggest to ACTPLA those areas where further independent outside 
scientific and technical expertise might need to be utilised. All revised EISs should be 
put out for further public comment.
8  that the ACT government adopt a “Stop the Clock” mechanism to prevent multiple 
DAs for the one proposal being developed at the same time.  This would prevent the 
wasting of government and community time dealing with issues which are later rejected 
because of the failure to obtain other important approvals.
9. that all processes should be clear, simple and achievable within the statutory 
framework.  No unnecessary complicated approaches should be allowed.  This might 
prevent the attempts to circumvent or ‘bend’ rather than break the rules.
10. that all planning documents be readily available to the public on request so that the 
FOI legislation did not have to be frequently used, delaying by six weeks generally, 
access to that information.  When this Inquiry is completed the Assembly might like to 
consider how CMTEDD and EPSDD handle FOI requests specifically with regard to the 
reasons used for refusal or exemption.



Sincerely, 
Carol Russell
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