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Submission to Standing Committee on Legal Affairs

Inquiry into Exposure Draft Terrorism (Extraordinary Temporary Powers) Bill
2005 (ACT)

This submission is concerned with one aspect of the constitutional validity of the

Draft Terrorism (Extraordinary Temporary Powers) Bill 2005 (ACT).

A question arises whether the Supreme Court of the ACT can be validly empowered
to issue preventative detention orders — as envisaged by cl 19 of the Draft Bill —

consistently with the Australian Constitution.

The question arises because of a series of recent High Court decisions concerning the
‘Kable doctrine’ or ‘Kable principle’. The Kable doctrine is a limitation on legislative
power implied from the text and structure of Chapter III of the Australian Constitution.
In the present context, the major cases concerning the doctrine are Kable v Director of
Public Prosecutions (NSW) (1996) 189 CLR 51 (Kable'’s Case), NAALAS v Bradley
(2004) 218 CLR 146 and Fardon v Attorney-General (Qld) (Fardon’s Case) (2004)
210 ALR 50.

The Kable doctrine prevents State Parliaments from validly conferring functions on
State courts ‘that would undermine the “institutional integrity” of those courts as part
of the Australian judicial system, including their independence from the political arms
of government’ (F Wheeler, ‘The Kable Doctrine and State Legislative Power Over
State Courts’ (2005) 20 Australasian Parliamentary Review 15, 16). This proposition
was established by Kable’s Case and confirmed in Fardon’s Case. Importantly, in
NAALAS v Bradley it was established that this rule also limits the power of Territory

Legislatures in relation to Territory courts.

In Kable’s Case, the High Court found that a New South Wales Act that empowered
the Supreme Court of New South Wales to make a preventative detention order
infringed the Kable doctrine and was invalid. By contrast, in Fardon's Case a
Queensland Act that empowered the Supreme Court of Queensland to make a
preventative detention order survived constitutional challenge on Kable doctrine

grounds. While the High Court in Fardon’s Case affirmed the existence of the Kable



doctrine, a majority found that the Queensland Act operated in a different way to the
earlier New South Wales Act. In particular, the statutory conditions under which the
Supreme Court of Queensland exercised its preventative detention powers — unlike
those in Kable’s Case — sufficiently ‘preserve[d] judicial independence and

respect[ed] basic judicial procedure’ (Wheeler, ibid, p 25).

In light of these decisions, a live question arises whether the preventative detention
power given to the Supreme Court of the ACT under cl 19 of the Draft Bill is
sufficiently analogous to that upheld in Fardon’s Case to survive Kable doctrine

challenge.

Whilst Part 2 of the Draft Bill has clearly been constructed in light of Fardon's Case
in an endeavour to protect the power given to the Supreme Court of the ACT from
constitutional attack, the Kable doctrine is uncertain in scope. Thus, it remains unclear
whether cl 19 would be constitutionally valid. In particular, the modern High Court
has not had to consider whether (and, if so, under what conditions) Australian Courts
can be validly empowered to issue preventative detention orders on national security
or ‘terrorism’ grounds. The facts of Kable’s Case and Fardon’s Case both concerned

detention to prevent an anticipated breach of the general criminal law.

Although this submission focuses on the validity of cl 19 of the Draft Bill, a further
question arises whether cll 63 and 70 — which empower the Supreme Court of the
ACT and the Magistrates Court to issue preventative authorisation orders and
investigative authorisation orders — may also potentially infringe the Kable doctrine.
Again, given the uncertain scope of the doctrine, it is unclear whether these clauses

would be constitutionally valid.

I have recently published an article on the Kable doctrine. Since the article may be of

use to the Committee, I attach it for further reference. The article states the law as at

the middle of 2005.

Dr Fiona Wheeler
ANU College of Law
3 February 2006
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The Kable Doctrine and State Legisiative Power
Over State Courts

Fiona Wheeler

Conlests over the scope of slate {aw-making power under the Austrabian
Constitution have typically been disputes aboul federalism. As is well-known, the
High Cowrt’s expansive interpretation of Commonwealth legislative power —
culminnting in its landmark decision in the Fasmanian Dam Case' — has given the
Commonwealth far greater authority 1o override state laws than envisaged at
federation. While battes over states’ rights continue, slate taw-makers in the
twenty-first ceptury now sace additional constitutional hurdles. In particular, the
High Court has recognised a growing murmber of implied constitutional limitations
on state power with which stale legislators must comnply if their laws are 1o survive
legal challenge® One such implied limitation is the fieedom of political
corrmunication first recognised by the High Court in 1992 in Austrelian Capital
Television Pty Lid v Commonweelth” This article considers 2 second limitation
known as the Kable doctrine. This docinne, first recognised hy the High Conrt in
1996, mafrows state Jegislative power by establishing, albeit to a limited degree, 3
constitotivnally entrenched separation of judicial power at state level In 80 doing,
the Kable doctrine has aliered the traditiona) constimtional relationship betwesn
state parliaments and state courts in important 1espects.

This article is intended to provide those involved with the legislulive process in the
Aunstralian states and erritories with an acconnt of the controversial Kable doctrine
and its uncertain sphere of application. Parl T of the article explores the basic
features of the Keble doctrine, including its origins and constitutional significance

*

Facilty of Law, ANU. This i5 a revised version of a paper presented ot the Ninth Australasian and
Pacific Conlerence on Delepaied Legislation and Sixth Austealasian and Pacific Conference on ihe
Seutiny of Bills, ‘Legislative Senuliny ina Time of Rights Awareness’, Canberra, 24 March
3005, 1 woutd Jike to thank James Fleming for his research assistance and Dr Joha Witliams for his
helplul cammients on o eartier draft.

| Commonwealth v Tasmania (1983) 158 CLR

Anne Twomey, ‘The Limitation of Ste L egistative Power' (200134 Constinwtional Law and
Policy fteview 13,13 and 19 In her puper, Twamey discusses this trend in detail referying hath 10
the Kable docirine and to the implied freedom of politicat communication

3 (1997} 177 CLR 106 See also, for cxample, Coleman v Power (2004) 208 ALR 182

Anstralasian Parliamentary Review, Spring 2005, Vol 20(2), 15-30
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The ‘extraordinary™ legislation which led to the emergence of the doctrine as part
of Austrafian taw is discussed. Part T then esamines the scope of the constitutional
protection which the doctrine currently catends to staie couits. I particular, this
involves assessing the effect of the decision of the High Court in 2004 jo Fardan v
Attarney-General (OQld} (Fardon’s Case)® Fardon's Cuse confirms the existence of
the Kable doctrine but shows that the Gleeson Court is presently applying it in a
cautious and resteaiped manner This attitude of cavtion is likely to characterise the
judicial development of the doctrine for the foreseeable future. The article
concludes in Part TH with some reflections on whether the Kable doctrine should be
included in Tists of constitutional uman rights prolections in Australia. Whether the
Australizp commumity is better off because of the Kable docrine’s existence is also
considered. As will be seen, there s room for doubt on both these matters.

I. The Kable Doctrine

The Kable doctrine is an smplication from the Australian Constitution which
prevents state parliaments from making cerlam Jaws that adversely affect the
integrity of state coutts. As currentfy understood, the doctrine has two compoenents.
Fitst, it prevents state pariiaments {rom abolishing their Supreme Court.® o, at least,
from legistating to abolish (he stale judiciary in its entirety ’ Secondly, and more
controversially, it prevents state parliaments from giving functions to state courts
that would undermine the ‘institutional integrity’® of Ihase couts as part of the
Austiatian judicial system, including their independence from the political arms of
government. To take a simple example, under the doctrine a state court conld not be
empowered to determine the state’s budgetary pn’mﬂies,f”’ To give a state court a
non-judicial function of this nature would clearly embed the eourt in the political
process and compromise its independence from government. Importantly,
Jegisiation that infringes the Kable doctrine is invalid The doctrine is thus a *hard’
as opposed to a 'soft’ rule of conslitutional law.

A Origins of the Kable doctrine

The Kable doctiine was first recognised by the Migh Court in 1996 in Kable v
Direcror of Public Prosecutions (NSW) (Kable's Cuase).'® Thete a majority of the
High Coutt found the Community Protection Act 1994 (NSW) invalid. The

4 Two High Court judges in Katle v Director of Public Prosecutions (NSW) {1996) {89 CLR SI
used this ndiective to describe the legisiation at issue in that case: 2t 98 (Toohicy N, 134
{Guarmew J}

§(2004) 210 ALR 50

S pobie v DPP (NSW) (1996) 188 CLR 51, 110-11 (MeBugh 1}, 1 3942 (Gumrmow 1) Raker v The
Oueen (2004) 210 ALR 1, 18 (Kirby 1)

T Rable v DPP(NSW) (1996) 182 CLR §1, 103 (Gandeon ), 110-11 (MeHugh J}, 140-2 (Gummow

1)

Preserving the ‘Instiwtional integrity” of state courts has recently been deseribed as the

onchstone’ of the Kable doctring Fardoas v 4-G ((31d) (2004) 210 ALR 50, 78 {Gummow J)

% Kablev DPP (NSW) (1996) 189 CLR 5t, 117 (McHugh 1)

" (1936) 189 CLR 51,

E
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Community Protection Act wzs a preventive detenlion statute. Even when judged by
e standards of other preventive detention regimes, it contained several ‘striking' !
and unusual features. Specifically, it eropowered the Supreme Courtl on the
application of the Direcior of Public Prosceutions (IDPP) to order that My Kable be
detained in prison if the court was satisfied of two things. First, that Mr Kable was
‘more likely than nol 10 commit a serious act of vielence’ and, secondly, that his
defention was ‘appropuiate’ for ‘the prolection of & particular person OT PCIsens o
the cowmmudcy generally’ {5 5(1))- 1t followed that a detention order was based anl
on what Mr Kable kad actually done, but on an assessment by the Supreme Courl
__ or as one High Coust judge put it "an educated guess''” — as 10 what he might do
in the foture,” In addition, although an order under the Act resulted 10 Mr Kable’s
irnprisonment, the DPP's case against him only needed 10 e proved on the balance
of probabilities (s 13)- The standard rules of evidence weft also modified by
widening the range of admissible materials {s 7). The raost srartling fearare of the
Community Protection Act, however, was its ad hominem character. Its objecl was
‘to protect the communily by providing fot the proventive detention .. of Gregoty
Wayne Kable’ (s 3(1. The Act thus identified Mr Kable by name and was
expressed to apply 10 him ajons

The circurnstances ihat led 1o Gregory ‘Wayne Kable being targeted 10 this way bear
al) the hallmarks of comtemporary law and order politics. Mr Kable had been
convicted in 1990 of the manslaughtet of his wife and sentenced 1o several years
imprisonment The Commusiry Protection Act was passed shorly before he was due
to be refeased. The legislation was initiated by the minority Fzhey Governmant and,
when introduced into Parliument, was of general application "1 was widely
understood that Mr Kable was the ‘genesis of thie] legislation’, however.”® Thus,
when Opposition and other non-government members expressed coneern about the
far-reaching namure of Lhe proposed law. it was amended to apply to Mr Kable
alone.'® In subscquent debate on the Community Protecrion Bill the Minister for
Police lold Parliament that My Kable had *come to the netice’ of e government
because of letters he had wrilien while m prison conlaining ‘veiled thieats of
violence’ to others To protect the public 'every avenue which might allow for Mr
Kable's detention beyond his relcase date’ had beep explored The existing law had
been ‘Jound wanting’, hewever, promgling the Bill}? The Minister conceded that

' fbid 135 (Gummow 3)

 thid 106 (Gandron J) Seealso at 123 {McHuen B

3 foid 120 (MeHugh 1)

Mew South Wales, Parliamentary Debates, Legisiative Council, 27 Graobar 1994,

47002 (Sobm Wamaford, Anomey-General and Minister for fustice}

New South Wales, Partisnentary Robaies, Logislative Couneit. 15 November 1994, 4932 (Jeff
Shirw)

New South Wales, Parfiomeniary Depatus, Legislative Council, 16 November 1994, 50914
New Sowh Wales, Parfiamentary Debates, Legistative Assemibly, 23 November 1994, 5649 {Garry
West, Minister for Polive and Minister for Emergency Seevices) The Communily Protection Bill
originated in the Lagislative Council and was amended there 1o apply to M {able alune By the
time the Bilt was intreduced and debated in the Legislative Assembly it nad taken s inal form
Garry West delivered the govemment's saeond reading spewch in the Agsembly

=

ES
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the government was ‘aware of the unprecedentsd wmatmre of the proposed
}egtslauon’IR but clamed that Mr Kable's civil dpghts had not been neglected, on-'-
safeguard being ihe Suprcmc Court’s involvement in ths detenlion procass
Independent MP Yohn Hatton, however, forcefully condemned the Bill a5 ‘enacted
3pemf’ ically to deprive an individual of his rights before the faw’ and a5 *passed
because a State election is approaching’

Despite the Community Protection Act's extraordinary featurcs, the decision in

Kobie's Case that the Axt was wvalid surprised mmany constitutional commentators.
In particular, decisions prior fo Kable’s Case appeared to accept that state
parliaments had general law-making power over state courts.” In snecessfully
challenging the cstabhshnd constitutional position, Mr Kable was fortunate (o be
represented in the [figh Court by the late Sli‘ Maurice Byers QC in one of Sir
Maurice’s final High Court appearances ™ Sir Maurice was a constimtional
advocaic of rare ability. In addition to Kable's Cuse, his many High Courl victories
included the Tasmanion Dam Case and Austrolion Cupital Television Pty Lid v
Commonwealth ™ Tn Kable's Case a wajotity of the High Court accepted Sir
Maurice's novel constitutional arguments and struck down the Conununity
Proteciion Act on the basts that it undermingd the Supreme Court’s independence
from the New South Wales government and required that coust to act inconsistently
with its waditional fonctions. Thig in tura was incompatible with the Supreme
Couwrt’s wider role under the Australian Constitution as a body capable of exercising
both state and federal judicial functions.™ Writing in Kable's Case, McHugh J
identified the Act’s fatal flaws as follows:

‘The Act secks 10 ensuze, so far as Jegislation can do it, that {be appeiiant will be
imprisoned by the Supreme Court when his sentence for manslaughter expires.
mekes the Supreme Court the instrument of a Jegislative plan, initiated by the
executive government, to imprison the appellant by a process that is far iemoved

# Ihid 5653

¥ Thid 564951

W New South Wales, Parliamentary Debates, Legislative Assernbly, 2 Devember 1994, 8278 (John
Hauon)

' Bee, for example, Building Construciton Emplovees and Builders’ Labowrers Federarion of New
South Wales v Minister for Industrial Relations (189863 7 NSWLR 372

2 Jugice Michael Melngh, *Does Chapler 11 of the Constimtion Prosect Substantive as Well os
Procedursl Rights? (2001 21 Awstrnlion Bor Review 235, 236 A survey of the Cotnmoemvealifh
I.aw Reporis shows that Kable's Case was Sir Meurice’s penultimste Migh Courl sppearince in a
fully argued matier. He was subsequenty une of the record nuber of counsel that appeared hefore
the High Court in Wik Peoples v Queeasiand (1996) 187 CLR )

3 MeHugh, above n 22, 236 (Mcllugh notes that during Sir Mauriee's time as Commonwealth

Saliciac-General from 1973 1o 1983, Sir Maurice won 37 of the 44 constitutional cases i which be

appeared); Tony Blackshield et al, ‘Coungel, notzble’ in Tony Blackshield, Michael Coper and

George Wiltiams (eds), Ovford Companion fo the High Court of Australia (2001} 160, 166.

For the High Coust’s core finding U tate courts cannot be given functions incompatible with the

crereise by those courts of federal judicial power, see Kable v QPP (NSW) (1990} 18D CLR 51,

103 (Gaudron §), 109, 116 (McHogk J), 135, 1434 (Gummaw I} See atso the more limited

approach of Toohey § at 96-8.
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from the judicial process that is vrdinarily invoked when a courl is ssked to
tmprison & person

Thus, Mr Kable was freed from the continuing threat of civil detention hecause of 2
finding that the Act damaged the insticutional mtegrity of the Supreme Court. In
accordance with the Kable doctrine, it was the effect of the Act on the Supreme
Court, rather than oo Mx Kable, which was the source of mvalidity

A full analysis of the basis upon which the High Comti found the Kuble doctrine to
be implicit in the Australian Constitution is beyond the scope of this article.™
sssence, however, the High Court derived the Kebie doctrine from a broagd reading
of the Constitution that emphasised the role played by state courts within the
Australian judicial system as a whole Specifically, the majority in Kable's Case
reasoned that Lhe Constilotion contemplates a system where (he functions of state
and federal courts are integrated with each other ¥ Two forms of integration were
highlighted. First, the majority drew attention to the fact that the Constitution
expressly allows the Commonwealth Parliament to invest stale conrts with federal
judicial power (ss 71 and 77(ii?)}. Indecd, under the umbrella of these provisions,
state courts have decided federal matters thronghout the history of the
Cornmonwealth and continue to play a vital role in the federal justice system. Trials
of federal offences, for example, take place almost exclusively in state and territory
conets = Secondly, it was pointed out that the Constitution recogniscs that a federal
court — the High Couort of Australia -~ is the final court of appeal for state and
federal courls on guestions of both state and federal law, including the comimon law
s 7TH* In light of this ‘constitutional scheme’, the High Court reasoned that slale
courts cannot be given functions that would ‘undermine thefit] tole” as padt of the
wider Australian judiciary, particulaly as bodies capable of deciding federal
cases ¥ Thus it followed that there was a limitation on state power prolecting the
institutional integrity of state courts against the threat posed by incompatible
functions such as those contained in the Community Protection Act™

B 3bid 122

For u more extensive discussion of this aspecl of the case ste, for enample. Peter Johnston and

Rohan Hardeastie, *Stale Courts: The Limits of Kabie' (1998} 20 Sydney Law Review 216, 218-2)

B pable v BPP (NSV/) (19963 189 CLR 51, 102 {Geudron ), 11115 (McHugh 3}, 11843

Gammow 1)

Both these puints axe made in Tames Crawford and Brian Opeskiv, Ausirafian Corirts of Law (4%

edl, 2004) 43 There are Smits to this integration, however Thus il has been held that the

Constiution impHedly prevens state judiciai power being given to federal courts: Re Wakim. Ex

_ parte MeNally (1999) 198 CLR 511

¥ Kable v DPP (NSW) ([996) 189 CLR 51, 10[ (Gaudron 1), 112-14 (McHugh I}, 1388, 1423
{Gummow )

A bid 11546 (MeBugh 3} See alse 2t 103 (Goudron f), 143 {Gummow 1}

The reasoning supporting that ltmb of the Kable doctrine thal protects the existence of siate judkicial

systems was somswhet different, however 3t focused upon the numerous texiual references in the

Australian Constitution to state courts: ibid 103 (Gaudron J3, 110-11 (Mcelfugh 1), 139- 42

(Gummow 1)
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The Kable doctrine was accorcingly based on the need to uphold the basic design or
scheme of the Constitation's judicature provisions It was the result of a broad,
purposive reading of the constirutional text, rather than a formal examination of the
meaning of specific constitutional language. Given the bold and expansive nature of
this reasoning, it is nat suprising that a number of coustitulional commentalors
have fo;ind the Kable dectrine limitation on the functions of state courts difficult to
accepl.

B Constitutiondal significance of the Kable doctrine

The copstitutional significance of the Kable docirine lies in the fact that 1t
transforms longstanding assurnptions about the extemt of (he protection which the
Australian Constitution confers on federal and state courts respectively. On the one
hand, Commonwealth legisiative authority has always been regarded as lmiled by a
binding separation of judicial power® As expounded by the High Court since 1909,
the federal separation doctrine limits Commonwealth power in two main ways.
First, the Comuonwealth Pariament, when conferring judicial power, must vest
that power i a cowrt as opposed, for example, in an administrative tribunal
Secondly, under the federal scparation docirine, federal coarts cannot validly be
given legislative ot executive functions such as making industrial awards o
nndertaling merits review of administiative action.™ Both these limitations operate
in practice as importont constraints on Comamonwealth law-making. Tn particular,
they have shaped the federal indusirial relations system’™ ay well as the framework
for review of federal administraiive action™ and enforcement of federal human
rights law 7 Tn 1999 in Re Wakim, Ex parte McNaliy,® the principles assaciated
with the federal separation doctrine led to the coliapse of a major part of the
national scheme for cross-vesting the jurisdiction of Australian courts

State pardimments, by conlrast, have traditionally been tegarded as possessing
unlimited power over state courts. Thus historically an enforcéable separatton of
powels has not operaied af state level, under either the state constitutions or the

R Sen, fur example, George Winterton, Justice Kirby's Coda in Duriam’ (2002} 13 Pubfic Law
Review |65, 167-8: Dan Meagher, ‘Should the Victorian Censtinaion be Refurmed 1o Strengthen
the Separation of Judicial Power?' {2000} 2 Constitutional Law and Palicy Review 63, 68-70

N Bruddart, Parker and Co Pry Lid v Moorehead (190%) 8 CLR 330; New Sowrh Waler v
Commonnealth (Wheat Case) (1915) 20 CLR 54 Warerside Workers® Fedaration of Australia v
IW Alexander Lid (1918) 25 CLR 434; & v Kirby, £ parte Bolistmakers® Saciery of Australia
(1958) 64 CLIE 254.

* Bee gencrelly B v Kirky, Ex parte Botlermatters® Society of Ausiralia (1956) 94 CLR 254 ‘The
High Court has recognised cxcapiions 1o both these rules For example, federal courts can e given
jegislative or executive Rinctions thal are incidental 1o their judicial fonctions.

B Water side Warkers' Federation of Austalic v IW Alexander Lid (1938) 25 CLR 434; & v Kirhy; Ex

parte Boilermofers' Society of Anstralia (1356) 94 CLR 254

Chery} Sauaders, “The Separation of Powers' in Brian Opetkin and Fiona Whesler (eds}, The

Auspalion Federal Indicial Sysies: (2000) 3, 25.

™ Brandy v Fhenan Rights end Equal Opportunity Commission (1985) 123 CLR 245

M (1999) 198 CLR 511

af
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Australian Constitttion ™ Cleatly, the cutcome in Kable's Case now alters this,
bringing state courts and their functiens within the control of the Awnstralian
Constitution (o an extent that had nol bmn anticipated prict to that decision. In this
sense, the Kable doctrine is a ‘radical’® addition to the body of Australian constit-
tonal law. Nonetheless, there remain major differences between the Kable doctrine
and the lederal separation doctrine. The Kable doctrine does not prevent siate
courts receiving non-judicial functions as such, It is only when those funclions arc
‘incompatible’ with their “instimiional inlegrity’ as componznts of the ‘integrated
Australian courl system’ contemplated by the Cms‘{nmmn for the exercise of state
and federa] judicial power that the docuine is engaged © Thus unlike the federal -
docttine, the Kabie doctrine does not shizld state courts from all lypes of legisiative
and executive power Maoreover, Kable's Ceose still allows stale purliaments to vest
stale judicial funciions in tribupals and other non-judicial bodiss. * It follows that
while the Kabie doctring is an imporant inroad on state power, it is much more
confined than the corresponding limitation on the Commonwealth.

Since the constitutional chanzes brought about by the Kable doctring in 1996, the
High Court, which now includes four Howard Government appuiniees, has arguably
become more conservative in its approach to the Australian Constitution™

Nonetheless, in Fardon’s Case in 2004 the Gleeson Court affirmed that the Kable
doctrine temains part of Aunstralian law. Fardon's Case represents the High Courtt’s
most significant re-examination of the Kable doctrine since Kable's Case itsclf
Although in Fardon's Case the High Court upheld the validity of the state law
under challenge, no judge queried the {egitimacy of the Kable doctrine 1o addition,
in another recent judgment — North Australian Aboriginal Legal Aid Service Inc v
Biadley™ (NAALAS v Bradley) — the High Courl extended the Keble doctrine's
covuage (o the tecritories, accepting that it limits both stale and territory Jegislative
powei ¢ Thus, in light of Fardon's Case and NAALAS v Bradley, the Kable
doclrine, despite recent changes in High Court membership, must now be regarded

* See, for sxampie, Building Constrnction Employees und Builders’ Labowrers Federation of New

Souih Wales v Minister for Industrial Refations (1986) 7 NSWLR 372

Justice Michael Mclupis, “Flz Constitulional Jurispridence of the [igh Court: [989-2004'

(Inazpurel Siv Anthonsy Mason Lectore in Consmuzional Law, Sydney, 26 Novemnber 2004) 7

availabie at hitpat/www heourt gov au/publications G5 Jitml (vizwed 10 February 2005)

o Kable v BPP(NSW) {1996) 189 CLR 51, 1034 (Gmdr(;n N, 118 (icHugh 1); Faridon » A-G
(08d) (2004) 210 ALR 50, 62, 64 (McHugh 1. 75 (Gummow J), 11T (Callinan and Heydan 1D

. Fordon v A-G (()d) (2004) 218 ALR 50, 56 (Glecson CJ). Sec elso at 6C, 62 {McHugh J), 78
{Gummow [}, 108 (( “ollinan and Heydon 1Y, Kuble v PP (NSW(1996) 189 CLR 51, 103
(G'ludwn N, 110, 118-19 (MeHugh 1), ]a"'—'i» {Gummow J).

W Kable v DFP (NSW) (1996) 189 CLR 531, 105-4 (Gaudron J), 121 (McHaph Iy Fardon v 4-G

{G1d) (2004) 210 ALR 30, 64 {Mc!-lngh 1

For one contribution 1o the debae over shifting patteens of constiiutional imerpretation in Lhe

currert High Court, see Leslie Zines, 'Legnalism, Realism and Judicial Rhstoric in Constilutional

“ Law' {20602) 3 Constitutional Low and Policy Review 21

{2004} 206 ALR 315

¥ Ihid 326 (Mettugh, Gemmow, Kitby, Hayne, Cailinan and Heydan IT)

Ll
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25 231 established featore of the constitutional landscape.”’ The critical gnestion i
instead its scope.

IL. Scope of the Kable doctrine

What sorts of laws does the Kable doctrine, as re-examined in Fardon's Cuse,
prevent state and teeritory parliamenls fram cnacting? The concepts that underpin
the Kable doctine — in particular the idea that centain functions are incompatible
seith the institutional integrity of a slate cout — me flexible enough, a1 least in
theory, to support a wide range of limitations on state legistative power over state
conris. Can it be argued, for example, that the apphication by a state court of a
racially discriniinatory law would undermine its ‘institutional mtegrity’ as part of
the Australian judicial sysiem? Althongh a majority of the curreat High Court
would almost certainly say no — these is no general coustitutional prohibitivy
against discrimination in Australian law™ -~ the leading High Court cascs on the
Kable doctrine fail to define the concepts of incompatibility and integrity ‘in terms
which necessarily dictate future outeomes’ ** Instead the High Court has tended 1o
cxplore the gnestion whether a function or arrangement is incompatible with the
institational integrity of a slate court on & case-by-case basts, focusing on the
specific features of the state Jegislation under challenge Whilz this increrental
approach is consistent with rraditional judicial method, it provides limiled guidance
for state law-makers concerned to ensure fhe validity of their legislative schemes 0

What is clear is that the High Coust, with the exception of Kirby J, is currently
applying the Kable doctring in a guarded and restrained way Guommow T in
Fardon's Case suggested that the docirine will invaiidate legislation ‘infrequent-
Iy’ > In the sarne case, McHugh J claimed that 'Kable is a decision of very limited
application’ 5 fndeed, despite considerable litigation involving the Kabie doctring,
the Community Protection Act remains the only law struck down by the High Court
on this basis Morcover, thete has been only one successful Fuable doctrine

The same view 5 expressed in Ban Meagher, “The Status of the Rable Principle in Anstrafiaa

~ Constitutional Law’ (2003} 16 Public Law Review (forthcoming)

4 meth v Commonwealiit (1992) 174 CLR 455; Kruger v Commonwealh {1997) IS0 CLR 1 Sew,
nawever, Fiona Wheeler, ‘Due Process, Judicial Power and Chapler 1} in the New High Couet’
(3004 32 Federal Law Review 203, 221-4 discussing {he possible exisience of a limited guaranlee
of "equal justice’ in the exercise of federal judicisl power

¥ Eardon v A-G (k) (2004) 210 ALR 50, 79 (Gummow J) where his Honoor defended the lack of a

formula for applying the Rablz doctrine Dan Meagher ks #lso highlighted the ‘elusive’ nature of

the *notions of judicial “tntegrity, independence and impartiality™ which now underlie the Keble

doctrine: ses Meagher, * The Seatus of the Kable Principie’, above n 47

Ser also Twomey, above 1 2, 19 for criticism of the Kable doctrine 2¢ uncestain prior ta Fardon’s

Creser

V' Eardon v A-G (Qid) (2004) 210 ALR 50, 79

2 ki 65 Kirby J, however, has applied the doglrine more expansively than other members of the
current Hiph Count See, for example, his dissenting judgments in Farden's Case asd Buker v The
Queen (2004) 210 ALR §
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il



Spring 2003 The Kable Docirine 23
SPIS L

challenge in the state cowts™ Bearing these marters in mind, a series of propos-
irions designed to provide state law-makers with general guidance concerning the
scope of the Kable doctiine follow. The propositions and accompanyiag examples
draw largely from Kable's Case, Fardon's Case and NAALAS v Bradley. In the
course of Lhis discussion, the actua] decision in Fardon’s Case is also explored.

i. First, as stated above, the Kable doctrine limits both state and territory
legislative power. Theorcrically, it also Timits Comrmonwealth Jegislative power.”
I practice, however, the Kable docirine is unlikely to add to the significant
constitntional limitations to which the Commonwealth’s power to affcct slate courls
is alrcady subjsct™ While NAALAS v Bradley shows that Kable's Case applics in
the territories, the staie and territory limitations are not necessarily identical in
scope The special status of the temitorics under the Australian Congtitution —
territodes are subject 1o the general overtiding power of fthe Commonwealth
Parfiament {s 122) and termitory courts, unlike state courts, are not mentioned i the
Constitution — means that the possibility of some difference in operation of the
doctrine there cannot be excinded * It scems uniikely, for example, that lhe
Constitation  guarantees the existence of a system of terrilory courts” The
incompatibifity limb of the Kable docirine, by contrast, is likely to constrain state
and terrttory legisialive power Lo a similar extent.

2 Secondly, under the Kable doctrine, a swaic court cen still exercise non-
judicial functions so lang as the f unctions concerned are compatible with the court’s
institutional integtity as past of the wider Austialian judicial system. For example,
there is little daubt that the activity of independent mesits 1eview of administative
action, although forbidden to a federal court, can validly be conferred on a state
court cansistently with Kable's Case™ Ry parity of reasoning it follows that if a
particular function can be classified as ‘judicial’ and can validly be confeived by the
Commonwealth an a federat court, it can also be given by a stale to a state court
without infringing the Kable doctine ™ Over many years, the High Court has given

3 Ses Lhe remarks of Kirby J in Baker v The Queen (2004) 210 ALR 1, 17 A Kable doctrine
argument sueceeded in the Quesnstind Come of Appeal in Re Criminal Proceeds Confiscativa Act
2002 [2004] 1 Qd R 40 .

S5 gable v DEP [NSW) (199G) 189 CLR 51, 116 (Mcllagh 1.

% 1L has long been accepted, for exampie, that the Commonwealth Pacliament cannot vatidly invest a

stale court with non-jidicinl power: see Gueen Victoria Memovial Hospiial v Thotnton (1953) 87

CLR 144

Sea Slephen McDonatd, ~Territory Courts and Federal surisdiction’ (2005) 33 Federnd Low Review

57,90-92

Wlsicl 1 where icDonald says 'there is no requirement thal territory courts remAin in exisience’

{ioolnote omitted) But see the argumeat explored by WMengzner, “The Statts of the Koble Princiole’,

abovand7

B pable v DPP (NSW) (1996} 189 CLR §3, 117-19 (McHugh J) Ses abso al 106 (Gaudron 1), 132
(Cumimow 1); Wilson v Ministar Jor Aboriginal and Tarves Strait Ielander Affairs {1996) 180 CLR
I, 3718 {Srennan 1, Dawson, Toohey, MoHugh and Gummow i3

M Sitherr v DPP (WA) (2004) 217 CLR 181, 186 {Clecson €3, MeHugh, Cummow, Heyne, Callinan
and Weydon My Baker v The Quren (2004} 210 ALR 1, 16 (Mcllogh. Guremow, Hayne and
Heydow 1D

5
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the constitujonal concept of ‘judicial power” a broad interpretlation. it has
recognised, for example, that *discretionary powers, and jurisdiction to apply bioad
standards™® are part of normal judicial activity, Thos under the Kable docirine, state
parliamenls can continue lo confer judicial functions of this kind, such as thase
commonly found in fair trading and contracts review Jegislation, on state courts

3 Thirdly, and as also stated above, the High Court has not developed a single
unifying test for identifying those fuactions that state parfiaments can no longer
confer on state conrts. Proceeding case-by-case, the High Court bas mstead
considered 2 number of {zutors when determining whether a particuler use of a state
court undermines its constiutionally entrenched institutional integrity ' Kable's
Case and Farden’s Case suggest thal functions which underrmue the independence
and impartiality of stae courts — whether in actrality or appearance —- ae
particularly vulnerable to Kable doctoine invalidity 6 Sitpations in which the
political branches of gavernment seck to ‘co-op’ slale courts info reaching 2
particular ovicome ot which involve courts acting in a mammer significantly at odds
with traditional judicial pracedure — such as contrary {o the rules of namral justice
— are also suspect.” Significantly, all three faclors were present on the facts of
Kable's Case and each contribnied to the High Court's finding that the Communily
Protection Act was invalid As discussed in Part 1, the disabling features of thal Act
‘included the apparent legislative plan to conscript the Supreme Clourt ... to procure
the jmprisonment of . [Vir Kable] by a process which deparred in serious especls
from the usual judicial process’.

By contiast, in Fardon's Case state isgislation with similar poicy objectives to that
considered in Kable’s Case survived constitutional challenge Fardon’s Case
concerned the Dangerous Prisoners {Sexwal Qffenders) Act 2003 (Qid). This Act
allowed the Supigmne Conrt on the application of the Attorney-Genesal to order that
a serious sexual offender temain in prison even though the offender’s term of
impsisonment had expited Under the Act the Supreme Conrt could make such an
arder if ‘satisficd the prisoner is a serious danger 1o the cornmunity’ becanse of ‘an
unacceptable risk thal lhe prisoner will commit a serious sexual offence’ (8 13(1}

8 Canstittional Commission, Final Repot! of the Constitutional Commission (1988) vol 1, 393

S gep, far examyple, the approach of Gummow [ in Fardon's Case incliding his observation {hal in
Kablz's Case *it was 3 particalar combinalion of features of Lhe NSW Act shat fed to its invalidity';
(2004) 210 ALR 50,78 Of the curren members of the High Court, Melugh § has come closest Lo
a ‘test’ for applying the Kable docirine In Fardon's Case, he spoke of the need to show (s an
impuaned funclion "affects  [the slate] court’s capaeity 1o exercise federal jurisdiction impartially
and aceording o federul inw’: at 64

2 Goe, for ernmple, Kable v DPP (NSW)(1996) 189 CLR 51, 116-19 (McHugh 3 Fardon vA-G
(O1d) (2004) 210 ALR 50, 56~7 (Gleeson N, 62, 64-5 (McHugh ). See also NAALAS v Bradley
(2004) 206 ALR 315, 326 {McHugh, Cummow, Kidy, Hayne, Collinan and Heydon 11}

8 This trio of fawiors is recagnised in Farden v A-G (Qld) (2004) 210 ALR 30, 110 (Callinan ang
Heydon 11 See also at 16 (Gummow 13 Chal £4-5 where McHugh J downplayed the significance
of 2 departure from traditional judicial process in determining whether the Rable doctrine has been
breached

“ Fardon v A-G (Qid} (2004) 210 ALR 50, 78 (Gumow J}
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and (2)) In distinguishing this jaw fom the falled Community Protection Act, the
majority in Fardon’s Cose highlishted several elements of the Queensland
preventative detention scheme For example, unlike the Conumunizy Protection Act,
the Queensland Act was of general application and permitied the Supreme Court 10
make a detention order only i ‘satisfied by acceptable, cogent evidence and to a
high degree of probability’ (s 13(3)) If this standard was met, the Court had a
cheice whether to order continning detention or the prisoner’s supervised release (s
13(5)). The Act also provided Tor regular review by the Supreme Court of the
contimzed need for & detention order (Pt 3). In this s=tting, it was sccepted by the
High Conrt that the iaw did not threaien the Supreme Court’s independence — iy
contrast to Kable's Case no perception could arise that the Sopreme Courd was
heing used ‘as a mere mstrument of government policy.”®® Moreover, the Suprcme
Courl was required fo act consistenty with judici al process 5

Fardon's Case demonstrates that despite the outcome i Kable's Cuse, state coutts
can still validly be empowered to order preventative deteation. However, this 18
provided the relevant iegislative scheme preserves judicial independence and
respects basic judicial procedure. The difference between the legislation considered
in Kable's Case and Fordon's Case was one of degree only, however In this
wegard, Fardon’s Case highlights the subtle distinctions the Gleeson Court s
inclined lo draw in its conslitutional reasoning. Whether the legislation considered
in Fardon's Case was properly distinguishable from that in Kable's Case is cleasly
open to debate.*’

4. Fourthly, while Fardon's Case shows that carcful legislative drafting and
design will do much to shield a gtate law from a successful Kehble doctrine
challenge, the decision offers few specific insights into the Kable docuring's
application beyond preventative detention. Nonetheless, Fardon’s Case may sipnal
that legislation giving state courts power to impose an jndel inite sentence upon &
defendant found guilly of a criminai offence is valid.® If so, this ovtcoms would be
consisient with the decision of the Victotian Court of Appeal in R v Moffart which,
it the jmimediate wake of Kable's Case, upheld the validity of Victorian indefinite
santencing laws # Curtously, the High Court in Fardon’s {ase {id not comment

& Inid 57 {Gleeson CI Sce also at 61-2, §5-6 (McHugh 1], B0, 81 {Gummow §)

% 1hid 57 (Gleeson OB, 61-2 (Mcllugh 1), 76-81 (Gumumows I}, (1013 (Callinan and Heydon J3)

Gummow J {wilk whors layne § penerally agreed} also reiicd on the criterta vpon which the

Queenslond Act aperated — spectfically the Act's srlection uf a person convicled of a serious

soxusl offence and an ‘unacceptable risk’ that they would commit another offence of (he same

nature These criteria of operatica meant, in Qummaw J's opinien, thal there was 'a connection

between the aperation of (he Act and anterior conviciion by the usual indicial processes. A

tegislative choice of a faciuem of seme other chasaeter may well have imperidled Lhe vatidity of 5

13wt 80

See, for exarnple, Meagher, "The Stafus of the Kable Principle’. above 1 47

% Fordon v A-G () (2004) 210 ALR 50. 52, 57 {Gleeson CJ}, 71 (Gummow J), 92,95 (Kirby J)
Neifer the Chief Sustice nor Gemmow | direetly considered this potol, hewever See nlsa Kable v
DPP (NSW} (1986) 189 CLR 51, 97-8 (Toobey 3, 121 {McHugh J}

® 11998] 2 VR 229

&7



248 Fiona Whoeler APR 2002)

upon the decision of the Queensland Court of Appeal in Re Criminal Proceeds
Confiscation Act 20027 ~— the only state court decision siriking down [egislation an
Kuble doctring grovnds There a Queensland law that required the Supreme Court to
hear an application by the State for a property restraining order in the abseace of the
affected person and without thal person having notice of the proceedings was held
invalid, In reaching this conclusion, the Coust of Appeal sccepted that the law
required the Supreme Court io act contrary (o natura) justice and to proceed ‘in 2
manner which enswres the outcome will be adverse to the citizen and deprives the
court of the capacity to act fmpartially”.” Although this decision lumed on quite
specific legistative provisions, the outcome sesmns cerrect in the circumstances.

S Fiftily, it is important o recal] that the Kabie doctrine, al Jeast as currently
understoad, doss not prevent stale judicial power being exercised by staie
legislatures of stale executive bodies such as non-judicial tribunals.” In otber
wards, the doctrine does nat diciate that only courls can exercise state Judiciel
functions. This is a significant qualification upon the scope of the Kable doctrine
when compared with the federal separation of judicial power.” In recent decades,
state and territory parliaments bave conferred a range of judicial responstbilities on
administrative tribunals — stch as the Victorian Civil and Administrative Triburnal
— usually with the object of prorioting accessible and rclatively inexpensive
dispute resohution.™ At the federal level, by contrast, the federal separalion doctrine
largely prevents the use of non-judicial tribunals in this flexible way. Nonetheless,
were a state parliament to strip its courts, especinlly its Supreme Court, of judicial
power and transfer that authority to non-judicial bodies, the Kable doctrine would
arguably be infringed™ Such action would be tantamount to abolishing the
Supreme Courl, a step which the Kable dactyine prohibits.

8. Sixthly, in several tgspects the ultmate institutional boundaries of the
Fable doclcine remain to be determined Fot example, and as several commentators
have noted, there is lingering uncertuinty over whether the Kable doctrine limits the
functions that may be conferred on el state and teritory coutts The activities of
state Supreme Courts are clearly subject 1o the Kable doctrine, but what aboul

20047 1 QAR 4D

" loid 53

2 Hablew DPP(NSW) (1996) 189 CLR 55, 1034 {Gaudros 13, 121 (McHagh 3); Fardon v A-G

‘ {(Hd) (2004) 210 ALR 50, 64 (MeBHugr J)

¥ See genesally Etizaheth Handsicy. 'Do Hard Laws Make Bad Oases? ~~ The High Court’s Becision

in Kable v Direcior uf Public Prosecuiions (NSW) (1997) 25 Federal Law Review 171,171, 1 17-0.

See, for cxample, Crawlond and Opeskin, shove n 28, ch 12 (*Smell Claims Conrts and Tribunals’};

Enid Camplell snd H P Lee, The Austration Judiciary (2001) 12} Building Construcrion Bployees

and Builders' Labowrers Federntion of New Soudh Wales v Minister jor industrial Relations {1986}

R 7 NSWLR 372, 381 (Slreet CI

W gable v DPP(NSW) (1998) 189 CLR 51, 114, 117 (McHugh B, 13242 {Gommow [} Ses the
arguacet to this effect in, for example, Leslie Zines, “The Common Law ir Australia: hs Mature
and Constitutional Significance’ (2004) 32 Federal Law Review 337, 346 and Inhnslon and
Hardeastle, sbove n 26, 223
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Trstrice or Conoty Courts and Mapistrates Courts?’® The consdwmrional theory that
supports the Kable doctrine suggests that it should logically operaie to shield all
state and teeritory courts that decide federal cases from incompatible fanctions. On
(s basis, District and Magistrates Courts fall within the ambit of the timitation.”
NAALAS v Bradiey, in which the High Court entertained a Kable docirine challenge
(0 provisions of the Magistrates Act {(NT), reinforces this view. Although the High
Courn decided NAALAS v Bradley on the basis that the relevant territory lepisiation,
properly understood, did not undermine the magistracy’s institutional integrity, the
decision indicates that the High Court regards the incompatibility doctrine as
operaling in regard to both Supreme Courts and Magistrates Courts.”™ Given the
significant role plaved by lower stele courts in the wider Australian justice system,
this is an appropriate ovicome. The real question is likely ta be whether the
incompatibility tesl is stricter in the case of higher as apposed io lower courts. There
ave hints i NAALAS v Bradley that this might be s0.”

fn addition. there are jive questions about the effect, if any, that the Rable doctring
has an the conditions nder which state judges are appointed, including their tenure
and remuneration.™ In NAALAS v Bradley six members of the High Conrt raised the
question of ‘the application of Kable 10 a series of acting rather than full [judicial]
appointrments which is so extensive as 10 distort the character of the court
concerned” ™ Acting appeintments were not under consideration in NAALAS »
Bradiey, so the Court lantilisingly left the question open. This passape is significant,
however, becasse it snggests that the Keble doctrine may limil staie power in
relation to the structure and compaosition of state courts as well as the funclions they
perform ® If s0, this would be an important expansion in the each of the doctrine.
Morcover, since same state courts have made heavy use of acting judges in Tecent
times — in its 2003 Annual Review, the District Court of New South Wajes
reported that 35 individuals held a commission that year as an acting judge of the

™ This question is explored, for example, in Johnsion and Hadeastie, above & 26, 224-9 and in
Ceorge Witinms, Human Righits ander the Ausialian Constitution (1999) 213

™ Jehnston and Hardcastfe, above n 26, 227-8; Williams, abaven 16,211

H(2004) 206 ALR 315, 326 (McHugh Gummow, Kirby, Hayne, Callinan and Heydon 13y Sce alsa
Stephien Donaghue, Tudicial Independence: Bradley, Fardon and Baker'

(Paper presented al the 2005 Constitutional Law Conference, Gilhert + Tubin Centre of Public
Law, Sydney, 16 Febriary 2005) 3 available at /s, sreenire ynsw.edn af Conlerence:

_ Panecs-Febiuary-2003.350 (vicwed 29 June 2605).

™ 12004) 206 ALR 315, 326 (MeHugh, Gummow, Kirby, Hayne, Callinan and Heyden [J)

1 See, for sxample, Johmstan and Hardeastle, above n 26, 236-42; Donaghue, above n 78 A lurther
guestion concerning the institutioaal boendaries of the Kable doclrine i whether it mits the
Fanctions that can be gives t slate judpes when acting in their personal capacity (as when
conducting a Commission of Inquiry, for example) Fora discussion of this, see Juhnslon and
Hardcastle, above n 26, 228-30

81 004y 206 ALR 315, 327 (McHugh, Gmmow, Kirby, Hayne, Callinan and Heyden 1)) See aisv

Fardan v A-G ((ld) (2004) 210 ALR 50, 65 (Mctugh J), 79 (Gummow 1

The potential effect of the Kable dectiine on Uhe compasition of state cauris afier NAALAS v

Bradiey sad Fardan's Case is diseussed in further detail in Donaghue, above n 78, 612
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count™ —- the High Court’s sensiivity to this particular practice cannot be ignored.
The use of an acting judge or judges may, of couorse, depending on the
circumstances compronise judicial independence.™

7. Seventhly and finally, the Kable doctrine, as it emerges from the above
proposiions, is clearly a constitutional work in progress. How it develops from this
poinl will depend largely on shifting patterns of interpretation in the High Court.
The extent to which the states seek 1o reform their judicial procedures and court
structures and the ingemnity of leading barmristers and constimtional advisers in
shaping the course of constitmional litigation will also be significant. For the tima
being, il appears that the doctrine will evolve slowly and in a piecemeal fashion,
imposing only relatively nammow fimitations on state power In the hands of 2 more
adventurous [figh Court, however, the doctrine conld be readily refashioned to
prolect an cxpansive range of due process interests traditionally associated with the
waork of the cowis.

HI. Righis Protection and tire Kable Doctrine

Reflecting on the wider impact and significance of the Kable doctrine, the question
whether the doctrine should be regarded as an addition to the armoury of
counstitntional human rights protection in Auvstralia is an important ope. The answer
has the potential both to shape general undersianding of the role of the Australian
Constitution snd to guide fuure development of the docurine itself, whether that
development proceeds cautiously or al greater pace. Taken at face value, the
owcome in Kable's Case clearly snggests that the Kable docwine is vights protective
tin nalure. The doctrine {ed 1o the invalidity of a contentious piece of legislation that,
to repeat the assessment of MP John Hatton, was designed to ‘deprive an individual
of his vights before the taw’ ® In addition, the fact that the Kable ductrine creates a
separation of judicial power in the states and protects the existence and
independence of state courls as part of the Austratian judicial system — afbeit to a
qualified extent — also lends the docliine a rights protective claim. ANl western
liberal democracies accept that an independent judiciary is an essential requirement
for the maintenance of individual liberty and the rule of Jaw. %

B Distriet Court of New South Wales, Areual Review 2003, 7 availabie at

hup:tvww laadink new, goy. awlde nsl/pages/ Annugl 9:20R eview%202 {viewsd 29 June 2005) Tn
1998, there were 30 acting judges on the District Court of NSW: see Justive P'W Younng, ‘Current
Issuet — Acting Judges’ (1998) 72 Aunstralion Law Jorenal 653, 853 Overall, the use of acting
judges in the stales and legrilories is becoming more limited: Justice Ronald Sackvitle, 'Acting
Under the Influence’ (2004) 218 Lawyers Weekly 10,11 Bul ses Canstitation Act 1975 (Vic), s
BOD (*Appoinlment of acting Judges') inserted i5; 2005

Sackville, above n B3, 10

New South Wales, Purliamentary Debutes, Jagislative Assembly, 2 December 1894, 6278 See
also, for example. belissa Castan and Sarah Joseph, Federal Constinnional Law A Contemporary
View (2001} |47

Shimon Shetrest and Jules Deschines (eds), Awdicinl Independenve The Conterporary Debate
(1985) xv
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On the other hand, in an anticle published shortly after Kable's Case was decided,
Elizabeth Handsley convincingly argued that Mr Kable may have enjoyed more
‘rights protection” under the Community Protection Act — which at least meant that
his continued detention was subject tu some form of judicial scrutiny — than the
cHernative of detention by direct Jegistative decree ® For, ag explained in Part 1j
above, if courts are kept out of the decision-making loop, then the Kable doctrine,
as currently understood, is not engaged. Of course, a parliament or minister that
orders the imprisonment of a person in circurpsiances like those involving Mr
Kable, or thal gives that task (0 anpther nen-judicial body, must Jace the political
consequences of their actions But as Handsley points out, in the current political
climate such actions wmay be electoral pluses, rather than liabitities ® In Fardon's
Case, Gleeson CJ similacly recognised the ‘paradox” inherent in the Kable docteine,
hinting that the doctrine could potentially result in certain decisions about individual
rights being transferred from the judiciary to the executive where diminished due
process safeguards apply. ™ By contrast Kirby J, who has apphicd the Kable ductrine
more broadly than any other current member of the High Court, clearly regards the
doctrine as protecting civil liberties. In his dissent in Fardon's Case he emphasised
the role of the doctrive in protocting ‘the rights of unpopular minorities’.
Specifically. he claimed that the doctine helped prevent 'serious injustices’ against
such groups being clonked ‘with the semblance of jndicial propristy” ™

Which of these two perspectives is correct? It may be that both have validity and
that the Kable doctrine and the owlcome in Kable's Cose resist neat classification
For whether broadly or nurowly applied, the Kable doctrine temging grounded in
the need to preserve the instimtional arrangements adopted by the Australian
Constitution for the exerciss of judicial power. Given these instihational
foundations, the doctrine — like the federal separation of judicial power ~—- cannot
be directly rights piotective in the same way as, for example, the express
constitutional guarantee against discimination on the basis of interstate residence (s
117). However the RKable docttine mmay — again like the federal separation doctrine
~— produce 2 rights protective effect, particularly in maintaining  judicial
independence and the rule of law "

In addition, despite Handsley's acpmment thet Kable's Case was n setback for civi]
liberties, as a landmark ruling (he decision retains the capacity to shape our legal
and political cultwre in a way tha! promotes human rights. An imperfect analogy
in this regud is with the constitutional demise of another plece of ad hominem
legislation, the Commumist Parry Dissolution Act 1950 (Cth) That Act famously

:7 Handgley, above, n 73, 177-9
b Yoid 197
;": Fardon v A-G (Qld) (2004 210 ALR 50, 52

hid 86 Sce aiso at 83, B8 In Baker v The Oneen (20047 210 ALR 1, 25 Kirby J snid that the
Kible dursine exists ‘nol for the protection of the judiciary, ag such, but for the protection of al)
people in the Commonwzalth' See also his discussion al 368
See, for cxample, Mprgaret Allars, “Theory and Administrative Law: Law as Fortn and Theory as
Substaree” (1596) 79 Canberru Bullerin of Public Administration 20, 22-4
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failed in the High Court because of a doctring based on the re of law under a
Federal Constitation™ — in essence, the High Coutt found that the Commonwealth
Parlizment did nol have power to make laws about communisra. The fact thal sfaie
parliaments could have Jegislated 1o dissolve the Commuuaist Party and were [ree
to mmpose a greater range of civil disabilities upon communists than the
Commonwealth, has not prevented the putcome in the Communist Porty Case being
recarded as a victory for civil tights in Austiatia™ Kable's Case can be seen in a
simifar light. Thus, while many civil libertarians wonld condemn the legislation
vpheltt in Fardon’s Case, that legistation — which significantly retains a role for
the courts in ordering preventative deiention — surely contains more safeguards for
the detendant than if Kahle's Case had never been decided.

IV, Conclusion

in conclusion, is the Kuble doclvine a worthwhile constimtional inovation?
Acknowledging irs place in owr constitutienal jurisprudence following Fardon's
Cuase, should Anstralians be applauding it? The uncertain scope of the doctrine, in
parficnar the lack of a clear framework for its application, is a continuing causc for
concern.®! Given the general language in which much of the Austratian Constitution
is written and #s role as ‘an Instrument of govemmenl meant to endure’ R
uncertainty in constilutional interpretation is inevitable. Dur if u constitutional
doctrine exists, it must be possitle to fiame (hat doctrine ip & way Lhat provides
reasonable clasity and predictability for those bound to observe it Viewed from this
perspective, Lthe Kable doctrine, a decade after jts appearance, is under-performing

On the othet hand, the recognition of a basie level of constitutional prolection
for stale courts within the state governmenlal systems is surely o desirable outcome,
cspocially when compated to the constituliona] position thal prevailed at state
level priot 10 Kabte's Case. In an era in which there are recurring tensions between
fhe courls and the politicat arms of government, the limited legal and symbotic
prolection that the Kable doctiine places around state couris will arguably
improve overall legistative ountcomes for Anstralians The need to ask the Kable
doctrine quastion whenever legislation affects siate courts will necessarily lead to
closer consideration being given to the impact of staie laws on cote values of
judicial independence and due process. So long as the political process foreslalis
any significant transfer of functions away [rom the courts, thereby mecting
Handsley's concems, increased attestion to the integrily of our courts is surely
a good thing. A

" George Winierton, 'The Communist arey Case’ in H P Lee and George Winterion (eds),
Australion Conviinaional Landmarks {2003) 108, 131

" Ihig 175-3% However, Tfor these same reasans, Profcssor Wintesion wams ugainst overstating ‘the

- civil Tiberly aspzets of the dezision’ in the Comunist Party Case; at 132

¥ See the concerns voiced earier by Twomey, aboven 2, 12

S Australian National Ainvays Pry Lid v Commonwealth (19453 71 CLR 29, 81 (Ixan )
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