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TERMS OF REFERENCE 

 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 
(a) consider whether any instrument of a legislative nature made under 

an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 
(e) report to the Assembly on these or any related matter and if the 

Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bills—No comment 
 
The Committee has examined the following Bills and offers no comment on them: 
 

DUTIES AMENDMENT BILL 2009 (NO 2) 
 
This Bill would amend the Duties Act 1999 in a number of ways. 
 

HOLIDAYS (FAMILY AND COMMUNITY DAY) AMENDMENT BILL 2009 
 
This is a Bill to change the date for the celebration of a Family and Community Day as a 
public holiday. 
 

LEGAL PROFESSION AMENDMENT BILL 2009 
 
This Bill would amend the Legal Profession Act 2006 to enable the more effective operation 
of the provisions relating to entry and search of premises for the purposes of investigating 
the affairs of legal practitioners and law practices, and to ensure that legal practitioners and 
law practices are entitled to compensation only for the unlawful or unreasonable actions of 
investigators. 
 

PAYROLL TAX AMENDMENT BILL 2009 
 
This Bill would amend the Payroll Tax Act 1987 in respect of the nexus provisions that 
relate to an employer’s payroll tax liability where an employee works in more than one 
jurisdiction in a month. 
 

STATUTE LAW AMENDMENT BILL 2009 (NO 2) 
 
This Bill would amend a number of Acts and subordinate laws for statute law revision 
purposes only. 
 
 
Bills—Comment 
 
The Committee has examined the following Bill and offers these comments on it: 
 

BUILDING AND CONSTRUCTION INDUSTRY (SECURITY OF PAYMENT) 
BILL 2009 

 
This is a bill for an Act to grant an entitlement to a progress payment for construction work, 
whether or not a construction contract provides for progress payments; and to establish a 
recovery procedure for construction work progress payments. 
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Report under section 38 of the Human Rights Act 2004 
Do any the clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
The right to property (or to peaceful enjoyment of possessions) and freedom to contract 
 
The Bill would grant an entitlement to a progress payment for construction work, whether or 
not a construction contract so provides, and in some respects would make void certain 
clauses that might be contained in a construction contract. There is thus raised the issue of 
whether the Bill is an undue trespass on the right to property (or to peaceful enjoyment of 
possessions as stated in some human rights instruments1). 

An interest created by a contract may be regarded as “property” for the purposes of human 
rights.2 A right to property is recognised at common law,3 by section 51(31) of the 
Constitution of the Commonwealth of Australia, and in paragraph 23(1)(a) Australian 
Capital Territory (Self-Government) Act 1988 (Commonwealth). It is also recognised in 
international law. Article 17 of the Universal Declaration of Rights provides: 

17.  (1)  Everyone has the right to own property alone as well as in association with 
others. 

 (2)  No one shall be arbitrarily deprived of his property. 
 
It is of course accepted that consistent with this right, a legislature may regulate the exercise 
of the freedom to contract. A great deal of the statute book does so. The question in any 
particular case is whether the degree of restriction on the freedom is such that it may be said 
that there is, in terms of Article 17 of the Universal Declaration of Rights, an arbitrary 
deprivation of property. 

Is the degree of restriction on freedom to contract proposed in the Bill such that it may be 
said that there is, in terms of Article 17 of the Universal Declaration of Rights, an arbitrary 
deprivation of property? 

The judgment to be made is one for the Legislative Assembly.4 The Committee notes that 
the degree of legislative restriction on the freedom to enter into a construction contract 
proposed by the Bill is relatively minor. 
 

                                                 
1 See Protocol 1 to the European Convention on Human Rights. 
2 See R Clayton and H Tomlinson, The Law of Human Rights (2000 and Supplements) paragraph 18.35. 
3 Huddart Parker Ltd v Commonwealth (1931) 44 CLR 492 at 520 per Evatt J. 
4 H V Evatt observed that “[o]nce it became competent for the [United States Supreme] Court to 
nullify legislation operating adversely to property or business interests upon the theory that such 
legislation is "arbitrary," "unreasonable," "capricious," or "inexpedient," the opinions of the Justices 
were necessarily governed by some calculus of utility which commended itself or was made available 
to the Judge. But such a calculus necessarily imports a standard of social and economic values, i.e., a 
political standard ((1940) 53 Harvard Law Review 1145 at 1148). 
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The right to a fair trial (subsection 21(1) of the Human Rights Act 2004), and the 
separation of powers 
The Bill would establish a procedure for the expeditious recovery of construction work 
progress payments. This procedure would be alternative to, and perhaps restrictive of, the 
exercise of judicial power by the courts to determine to this extent issues of contractual 
liability. There is thus raised the issue of whether this scheme is compatible with the right to 
a fair trial stated in HRA subsection 21(1), and/or incompatible with the requirements of the 
separation of powers doctrine. 
 
These are complex and significant issues, and it is disappointing that the Explanatory 
Statement contains so little in the way of explanation of the provisions of the Bill. It clearly 
does not meet the Committee’s expectations as to the content of an Explanatory Statement. 
The Bill’s provisions, and how they interact, are just not explained in anywhere near 
sufficient detail. There is no reference to HRA subsection 21(1). In order to assist the 
Legislative Assembly get to grips with rights issues raised in the preceding paragraph, the 
Committee will outline the scheme of the Bill, and interpose comment on issues of clarity 
and principle where appropriate. 
 
In making its comments, it may well be that the Committee has not grasped some aspect of 
the Bill that is germane to the rights issue it raises. The Committee expects that its report 
will lead to a Ministerial response that explains how the scheme of the Bill would work, and 
addresses relevant rights issues. 
 
The Committee addressed the two rights issues raised above in a detailed comment on the 
ACT Civil and Administrative Tribunal Bill 2008 (Scrutiny Report No 55 of the Sixth 
Assembly, 10 June 2008), and only the primary points are restated here. 
 
Separation of powers 
 
Concerning the separation of powers doctrine, it noted that as a matter of Commonwealth 
constitutional law, there is High Court case-law that holds that “the trial of actions for 
breach of contract and for civil wrongs are inalienable exercises of judicial power”.5 This 
follows from the theory that a law cannot vest a power that is “judicial” in nature in a body 
that is not constituted as a court in accordance with Chapter III of the Constitution.6 
 
Notwithstanding remarks by Higgins CJ in SI bhnf CC v KS bhnf IS [2005] ACTSC 125, it 
is unlikely that the Territory Supreme Court, and less so the High Court, would accept this 
line of argument. However, in assessing the impact on human rights of a Bill, the Assembly 
is not restrained by the limitations of constitutional law. A Member of the Assembly might 
take the view that the separation of powers doctrine applied to the federal judicial system is 
a standard that should be adopted when reviewing the impact on human rights of a Bill. The 
separation of the exercise of judicial power from the exercise of other kinds of power 
(legislative and executive) has long been justified on the basis that it serves to enhance and 
protect the independence of the courts, and, in turn, the protection of the legal rights of all 
potential litigants. 

                                                 
5 H A Bachrach Pty Ltd v Queensland [1998] HCA 54 at [15], and see Brandy v Human Rights and Equal 
Opportunity Commission (1995) 183 CLR 245 at 258, 269. 
6 This is often referred to as the “Boilermakers’ doctrine”: R v Kirby; Ex parte Boilermakers' Society of 
Australia [1956] HCA 10. 



4 

Scrutiny Report No. 14—9 November 2009 

 
Is the scheme for adjudication of progress payment claims by a non-curial “adjudicator” 
consistent with the separation of powers? 
 
HRA subsection 21(1) 
 
Subsection 21(1) provides: 
 

Everyone has the right to have criminal charges, and rights and obligations recognised 
by law, decided by a competent, independent and impartial court or tribunal after a fair 
and public hearing. 

 
A plain reading suggests that it is consistent with subsection 21(1) to vest in a non-curial 
body a power to adjudicate “common law” causes of action, such as a suit in contract. 
Nevertheless, the vesting in an adjudicator of jurisdiction to determine liabilities under 
contract law may in some respects not be compatible with subsection 21(1). An adjudicator 
will not have that degree of independence from the executive as possessed by courts; he or 
she may not posses that degree of legal experience normally enjoyed by judges or 
magistrates; and the procedure to be followed by an adjudicator on its face offers less 
protection to litigants. 
 
Further issues arising out of the scheme are noted below. 
 
Is the scheme for adjudication of progress payment claims by a non-curial “adjudicator” 
consistent the right to a fair trial stated in HRA subsection 21(1)? 
 
*** 
 
This report will now turn to a number of more particular issues by outlining critical aspects 
of the Bill and interposing questions for consideration by the Minister and the Assembly. 
 
Important concepts 
 
1. A key definition is that of “construction work” in subsection 7(1). It is very broad in its 
scope, although it is in effect qualified by clause 9 (see below). 
 
In terms of the consideration that a clause of a bill should not “inappropriately delegate 
legislative power” (Committee term of reference paragraph (c)(iv)), should the Executive be 
empowered (see subclause 7(2)) to make a regulation that “may provide that work is, or is 
not, construction work for this Act”? 
 
The definition of “related goods and services for construction work” in subclause 8(1) is 
also very broad, although it is in effect qualified by clause 9 (see below). 
 
In terms of Committee term of reference paragraph (c)(iv), should the Executive be 
empowered (see subclause 8(2)) to make a regulation that “may provide that goods and 
services are, or are not, related goods and services for this Act”? 
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2. Subclause 9(1) states the scope of application of the scheme. It applies to an oral or 
written “construction contract” (a term defined in the Dictionary to the Bill). Subclause 9(2) 
then provides that the Act would not apply to certain kinds of such contracts, and of 
particular interest is paragraph 9(2)(b): 
 

a construction contract for carrying out residential building work if a resident owner is a 
party to the contract, to the extent that the contract relates to a building or part of a 
building where the resident owner lives or intends to live; …  (emphasis added). 

 
On the face of it, the scheme would thus apply to a contract to which an owner is a party to 
the extent that it relates to a part of a building where the owner does not live or intend to 
live, such as a garage. 
 
What is the intended scope of paragraph 9(2)(b)? Could examples be provided in a Note to 
the provision? 
 
In terms of Committee term of reference paragraph (c)(iv), should the Executive be 
empowered (see subclause 9(5)) to make a regulation that may prescribe the Act “does not 
apply to a construction contract prescribed by regulation”? 
 
The creation of a right to progress payments under a construction contract 
 
1. Subclause 10(1) would create a right to a progress payment: 
 

On and from each reference date under a construction contract, a person is entitled to a 
payment (a progress payment) if the person has undertaken, under the contract, to— 

(a) carry out construction work; or 

(b) supply related goods and services. 
 
“Reference date” is defined in subclause 10(3). In essence, where no date for a progress 
payment is stated in the relevant contract, the reference date occurs at the end of each month 
of the contract. 
 
(To simplify this analysis, the report will not further refer to provisions of the Bill that deal 
with payments for the supply of related goods and services.) 
 
Subclause 10(2) states that a progress payment “may include” a single one-off payment for 
carrying out construction work, or a final payment for such work as has been carried out, or 
a “milestone payment” (being “a payment that is based on an event or date” – subclause 
10(3)). 
 
Why does subclause 10(2) state that a progress payment “may include” one of these forms 
of payment? These words suggest that some other form of payment might be embraced. Is 
this intended? 
 
2. Clause 11 stipulates the amount of a progress payment and is a critical provision in the 
scheme. It provides: 
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The amount of a progress payment to which a person is entitled in relation to a 
construction contract is— 

(a) the amount worked out under the contract; or 

(b) if the contract does not provide for an amount, the amount worked out on the basis 
of the value of— 

 (i) construction work carried out or undertaken to be carried out by the person 
under the contract; or  

 (ii) related goods and services … (emphasis added). 
 
The application of paragraphs (a) and (b) will involve the resolution of questions of law, of 
fact, and of mixed law and fact. For example, the application of paragraph (a) will pose a 
question of law as to just what a term of the contract means with respect to the amount to be 
paid at the relevant reference date. The task of answering this question could well involve a 
good knowledge of the law of contract, (and of construction contracts in particular). 
Ascertaining the terms of the contract will pose a mixed question of law and fact (in 
particular where the terms are claimed to be based on written and oral exchanges). The issue 
of the claimant’s entitlement to a progress payment once the terms are ascertained and 
construed will also pose a mixed question of law and fact. 
 
The Committee does not appreciate why a person is entitled to payment for work 
“undertaken to be carried out”. Why is this language used? 
 
3. Subclause 12(1) deals with the method for arriving at a value of the relevant construction 
work. It must be 

(a)  valued under the contract; or 

(b) if the contract does not provide for valuation—valued having regard to each of the 
following: … . 

The application of this clause will involve the resolution of questions of law, of fact, and of 
mixed law and fact. 
 
4. Subclause 13(1) states the means whereby the due date for the payment of a progress 
payment is to be fixed. This date is either 
 

(a)  on the day when the payment becomes payable under the contract; or 

(b) if the contract does not set a day—10 business days after a payment claim is made 
under part 4 in relation to the payment. 

 
The application of this clause will involve the resolution of questions of law, of fact, and of 
mixed law and fact. 
 
5. Clause 14 provides that a “pay when paid” provision has no effect in respect of the 
calculation of a progress payment. 
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The procedure for recovering progress payment 
 
1. Subclause 15(1) provides that a claimant “may give a payment claim to the person who 
… is or may be liable … (the respondent)”. 
 
Why is the word “may” employed? There appear to be no other means to make a claim. 
 
By subclause 15(2), the claim must identify the relevant construction contract, and, among 
other things, “state the amount … payable”. 
 
2. What the respondent may do on receipt of a claim is stated in clause 16. By subclause 
16(1), he or she “may reply to the claim by giving a payment schedule to the claimant”. By 
subclause 16(2), the schedule must 

(a) identify the payment claim to which it relates; and 

(b) state the amount of the payment, if any, that the respondent proposes to make (the 
scheduled amount). 

 
The words “if any” indicate that a respondent might deny all liability under the contract, or 
to raise the issue of whether the Act applies to the particular contract. 
 
3. At this point, a question arises: what is the respondent to do if he or she does not accept 
that they are liable, in whole or in part, to pay the amount claimed? The answer may, in part 
at least, lie in subclause 16(3), and is that the schedule may state an amount lesser than that 
claimed, and, in addition, “indicate” 
 

(a) why the scheduled amount is less; and  

(b) if the scheduled amount is less because the respondent is withholding payment for 
any reason—the respondent's reasons for withholding payment. 

 
Some comments concerning clause 16 are appropriate. 
 
Compliance with the requirement to “indicate” certain matters might be a time-consuming 
and (given that resort to legal advice may be necessary) costly exercise.  
 
Should the “indication” (or reasons) be qualified so as to be “short”? 
 
Is the word “indicate” sufficiently clear? Would the words “give reasons” be better?  
 
By subclause 16(4), if, upon being given a claim, the respondent does not within the time 
prescribed “provide a payment schedule to the claimant”, the respondent “becomes liable to 
pay the claimed amount”. 
 
Subclause 16(4) seems clear, but the question arises: what procedural steps might a 
respondent take to dispute liability? Is this something that can be raised before an 
adjudicator? Or must, or may, the respondent resort to a court? Should the answer to these 
questions be spelt out in a Note to clause 16? 
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4. Clause 17 states the consequences that follow where a respondent fails to pay the whole 
or any part of a claim and does not provide a payment schedule to a claimant. Concerning 
recovery of the amount, the claimant has (see subclause 17(2)) two options: 
 

(i) [to] recover the unpaid portion of the claimed amount from the respondent, as a 
debt due to the claimant, in any court of competent jurisdiction; or 

(ii) [to] make an adjudication application under section 19(1)(b) in relation to the 
payment claim … . 

 
In a critical respect, option (i) appears to be very advantageous to a claimant. By paragraph 
17(3)(a), the only issues of fact and law that a court could address are those involved in 
determining whether the conditions stated in subclause 17(1) exist; that is, that the 
respondent failed to pay the whole or any part of a claim and did not provide a payment 
schedule to a claimant. Paragraph 17(3)(b) states that the respondent is not entitled 

(i) to bring a cross-claim against the claimant; or 

(ii) to raise a defence in relation to matters arising under the construction contract. 
 
On the face of it, the respondent could not, in the court proceeding, raise any issue of her or 
his contractual liability, or any issue of whether the Act applied to the relevant contract.  
 
In this respect, is the scheme compatible with HRA subsection 21(1)? 
 
If an answer to this query turns on the operation of other provisions of the Bill, the 
Committee considers that this should be addressed by the Minister. 
 
It might be argued that if there is some incompatibility with subsection 21(1), this 
consequence is reasonably justifiable (or, is a proportionate response) given that the 
respondent failed to provide a payment schedule. To this it might be responded that a default 
of this kind is not generally sufficient to preclude a court from addressing questions of 
liability, bearing in mind the court’s ability to makes costs orders. The Committee refers the 
Minister to the reasoning in SI bhnf CC v KS bhnf IS [2005] ACTSC 125 for a possible 
guidance. 
 
On a point of clarity: 
 
Why is there no equivalent to subclause 18(3) in clause 17? 
 
5. Clause 18 states the consequences that follow where a respondent, having given a 
payment schedule to the claimant, fails to pay the whole or any part of the amount that the 
respondent stated he or she proposed to pay. Concerning recovery of the unpaid portion, the 
claimant has (see subclause 18(2)) the same two options as are available under subclause 
17(2) (see above).  
 
Subclause 18(4) parallels subclause 17(3) and raises similar issues of compatibility with 
HRA subsection 21(1). 
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The adjudication of disputes before an adjudicator 
 
1. By subclause 19(1), where a respondent 
 
• does not provide a payment schedule to a claimant, and fails to pay the whole or any part 

of a claim by the due date, or 
 
• does provide a payment schedule, but the amount indicated is less than the claimed 

amount, or the respondent fails to pay part or all of the amount indicated, 
 
the claimant “may apply to an authorised nominating authority, chosen by the claimant, for 
adjudication of a payment claim (an adjudication application)”. 
 
Clause 19 states further procedural requirements, and by subclause 19(4), “[t]he authorised 
nominating authority must refer the application to an eligible adjudicator as soon as 
practicable”. 
 
2. Clause 20 provides for the eligibility of adjudicators. There is no specific indication of 
what expertise is necessary, other than that the person “has the qualifications, expertise and 
experience to perform adjudications” (paragraph 20(1)(b)). See further below. 
 
3. There are then provisions addressing issues of: 
 
• the mode of acceptance by an adjudicator of an application; 

• the making by a respondent of a response to the claim;  

• various aspects of the procedure for making, and the time for making, an adjudication;  

• the character of a decision; 

• the obligation of a respondent to pay an amount and the consequences of a failure to do 
so. 

 
4. There is a question whether some of these provisions are compatible with the requirement 
in HRA subsection 21(1) that the proceeding before an adjudicator be “fair”. In particular, 
the Committee notes: 
 
• the very short time limits for meeting procedural requirements, and the lack of any 

power to extend vested in the adjudicator; 

• the provision that a respondent “must not include in the adjudication response any 
reasons for withholding payment unless those reasons have already been included in the 
payment schedule provided to the claimant” (subclause 22(4)); 

• the provision that any conference called by an adjudicator “must be conducted 
informally” (paragraph 23(5)(a)), with no further explanation; and 

• that “the parties are not entitled to legal representation at the conference” (paragraph 
23(5)(b)). 

 
The Committee recommends that the Minister address the four issues just noted, and any 
other issues the Minister considers arise from the comments made above. 
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Authorised nominating authorities and adjudicators 
 
1. By subclause 19(1), the adjudication process is commenced by the claimant making an 
application “to an authorised nominating authority”. By subclause 21(1), it appears that this 
body has a discretion to refer (or not) the application to an adjudicator, who then has a 
discretion to accept (or not) the reference. 
 
What is to happen if the authority, or the adjudicator, refuses to exercise the relevant 
discretion favourably to the claimant? 
 
2. It has been noted that by clause 20, there is no specific indication of what expertise is 
necessary, other than that the person “has the qualifications, expertise and experience to 
perform adjudications” (paragraph 20(1)(b)). The person must also have completed “a 
relevant training course” (paragraph 20(1)(c)), there being no further indication of what that 
might involve. 
 
It appears from the provisions in division 4.4 of the Bill that decisions in relation to clause 
20 are solely the responsibility of an authorised nominating authority. 
 
Is it desirable that decisions in relation to the eligibility of an adjudicator, recalling that this 
person will exercise judicial power, be solely the responsibility of an authorised nominating 
authority? 
 
3. By clause 31, the Minister must appoint a person to be an authorised nominating authority 
if the prescribed maximum number of such authorities has not been reached, and the person 
is “suitable under section 32” (see clause 31). 
 
What is to happen, the first time appointments are made, if at that time there are more 
applicants than the prescribed maximum number of appointments available? 
 
4. The suitability criteria in clause 32 appear to be exhaustively stated, and none of them 
appear to be directly focussed on the question of the applicant’s ability to administer an 
adjudication scheme as is proposed in the Bill. 
 
Should the suitability criteria in clause 32 focus also on the ability of an applicant for 
appointment as an authorised nominating authority to administer an adjudication scheme as 
is proposed in the Bill? 
 
The Committee notes that there is provision for ACAT review of a decision of a Minister 
under these provisions; see part 5 of the Bill. 
 
Effect of part 4 on civil proceedings 
 
1. Part 4 contains clauses 15 to 38, and clause 38 deals with the effect of these clauses (apart 
from clause 38) on what are called “civil proceedings”.  
 
The Committee recommends that there be a full explanation of how clause 38 might 
operate, providing illustrative examples. 
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By subclause 38(1), nothing in part 4 “affects any right that a party to a construction 
contract – (a) may have under the contract; or [in other respects]”. By subclause 38(2), 
 

(2) Nothing done under this part affects any civil proceeding arising under a 
construction contract, whether under this part or otherwise, except as provided by 
subsection (3). 

 
Subclause 38(3) is a substantial limitation to these provisions, as paragraph 38(2)(a) 
illustrates: 
 

In any proceeding before a court or tribunal in relation to any matter arising under a 
construction contract, the court or tribunal— 

(a) must in any order or award it makes in the proceeding, take into account any 
amount paid to a party to the contract under or for the purposes of this part; … . 

 
This appears to mean that a court adjudicating a civil claim in contract could not adjudicate 
on any issue of contractual liability that had been determined by an adjudicator on an 
adjudication application. 
 
Has the Committee has understood subclause 38(3) correctly? 
 
If this understanding is correct, and taking into account clauses 43 and 44, is subclause 38 
compatible with HRA subsection 21(1)? 
 
2. Clauses 43 and 44 are provisions of considerable and possibly unnecessary, complexity. 
Given that an adjudicator, who may have no legal qualifications at all, will exercise judicial 
power, it may be expected that a court will look critically at what the scheme provides by 
way of judicial supervision of the exercise of an adjudicator’s powers. This critical look 
may well take place in a consideration of the compatibility of the scheme with HRA 
subsection 21(1). 
 
If these provisions are retained, the Committee recommends that there be a full explanation 
of how they might operate, providing examples to illustrate the meaning of the concepts 
employed, and addressing the potential effect of HRA subsection 21(1). 
 
3. Subclause 43(1) is an attempt to preclude judicial review of an adjudication decision. It 
provides: 
 

(1) Except as provided for in this part, a court does not have jurisdiction to set aside or 
remit an adjudication decision on the ground of error of fact or law on the face of 
the decision. 

 
Given the nature of an adjudicator’s judicial powers, review under the Administrative 
Decisions (Judicial Review) Act 1989 might not be possible on any basis, but the remedy of 
the declaration probably would be. Taken literally, subclause 43(1) precludes resort to the 
declaration only insofar as it is sought “on the ground of error of fact or law on the face of 
the decision”. Thus, it would be open to challenge on any other ground of review, including 
error of law that was not apparent “on the face of the decision”. 
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Two issues arise: 
 
Is the attempt to preclude judicial review incompatible with subsection 48A(1) of the 
Australian Capital Territory (Self-Government) Act 1988, which provides that “[t]he 
Supreme Court is to have all original and appellate jurisdiction that is necessary for the 
administration of justice in the Territory”? 
 
If the powers of the Supreme Court to review an adjudicator’s decision are to be limited, is 
subclause 43(1) a sensible way to proceed? 
 
The point of these questions may be reduced by an appreciation of the remaining subclauses 
of clause 43. Indeed, if these clauses are thought to provide room for adequate judicial 
review of an adjudication decision, there may be no point at all to retaining subclause 43(1). 
 
4. There are however questions about the adequacy of the remaining subclauses of 
clause 43. Subclause 43(2) starts off quite broadly by providing that “[a]n appeal may be 
made to the Supreme Court on any question of law arising out of an adjudication decision”. 
 
If both parties consent, (which is perhaps very unlikely), the appeal is of right and 
unrestricted (paragraph 43(3)(a)). If one party does not consent, then the appeal is “with the 
leave of the Supreme Court” (paragraph 43(3)(b)). The powers of the Supreme Court on an 
appeal (subclauses 43(6)) are adequate. 
 
It is subclause 43(4) that creates a problem, for it restricts the basis on which the Supreme 
Court may grant leave to appeal by reference to vague and, in this context, unusual 
language. There is vagueness in the provisions that: 
 
• “the determination of the question of law concerned could substantially affect the rights 

of 1 or more parties”; 

• that there be “a manifest error of law on the face of the adjudication decision”; or 

• alternatively, that there be “strong evidence that the adjudicator made an error of law”, 
and that a determination by the Supreme Court “may be likely to add, substantially to 
the certainty of the law”. 

 
The vagueness of these concepts will deter a party from risking the very substantial cost of 
an unsuccessful application for leave to appeal.  
 
It is possible that the Supreme Court would find that these restrictions on its ability to grant 
leave for an appeal on a question of law – which is a very common ground for appeal – 
render these aspects of subclause 43(1) incompatible with HRA subsection 21(1). 
 
Are the restrictions on the ability of the Supreme Court to grant leave for an appeal on a 
question of law under subclause 43(3) incompatible with HRA subsection 21(1)? 
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5. The role of the Supreme Court is further regulated by clause 44, which provides for a 
means of resort to the Supreme Court during the currency of the determination of an 
application to an adjudicator. That is, should a question of law arise in that proceeding, the 
adjudicator acting alone, or both parties acting in concert, may apply to the Supreme Court 
to determine this question. 
 
There are a number of aspects of this scheme that raise the issue of whether it is compatible 
with HRA subsection 21(1). 
 
The very substantial legal costs in appearing before the court will deter many parties from 
proceeding, thus causing them to abandon their matter before the adjudicator. 
 
Should the adjudicator acting alone have power to refer a question of law under subclause 
44(1)? 
 
Should the Supreme Court’s power to grant leave to an applicant turn on whether “the 
question of law is one in respect of which leave to appeal would be likely to be granted 
under section 43(4)” (paragraph 44(2)(b))? 
 
The problems arising out of subclause 43(4) have been noted above. 
 
The Committee notes from the Explanatory Statement that some provisions in clauses 43 
and 44 are modelled on provisions of the Commercial Arbitration Act 1986. Of course, this 
Act precedes the commencement of the Human Rights Act 2004, and they cannot be seen as 
any kind of ‘precedent’ for the provisions of a modern day law. 
 

EDUCATION (PARTICIPATION) AMENDMENT BILL 2009 
 
This bill would amend the Education Act 2004 to require children and young people to 
participate in education until they complete year 10 and, once they complete year 10, to 
continue full-time in education, training or employment until they turn 17. 
 
Report under section 38 of the Human Rights Act 2004 
Do any the clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
The interests of children and their parents in relation to the making of an application for an 
exemption certificate under proposed section 11H of the Act 
 
Where a child lives in the ACT, is of compulsory education age, and is enrolled at an 
education provider other than a school, “The child’s parents must ensure that the child 
participates in the education course” (proposed section 10D(2)). The participation must be 
full-time, or “if an exemption certificate is in force for the child for the course—
participation in accordance with the certificate” (proposed paragraph 10D(3)(b)). 
 
By proposed section 11H, a child (as well as the child’s parents) may make an application, 
so long as (but subject to a dispensation granted by the chief executive under subclause 
11H(4)),the application contains the signed consent of the parents (see subclause 11H(3)). 
The power to dispense is very broadly stated in subclause 11H(4): 
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However, subsection (3) does not apply if the chief executive is satisfied on reasonable 
grounds that it is not appropriate to require the signed consent. 

 
Given that an exercise of the power in proposed subclause 11H(4) means that the wishes of 
the child’s parents concerning their child’s education may be left aside, it might be argued 
that there is a question whether this provision is compatible with subclause 11(1) of the 
Human Rights Act 2004: 
 

(1) The family is the natural and basic group unit of society and is entitled to be 
protected by society. 

 
Argument that it is appropriate to provide for overriding the wishes of the child’s parents 
might rely on HRA subsection 11(2), as an element of an argument that derogation from 
subclause 11(1) is justifiable under HRA section 28: 
 

(2) Every child has the right to the protection needed by the child because of being a 
child, without distinction or discrimination of any kind. 

 
Is the facility in proposed subclause 11H(4) for the chief executive to leave aside the wishes 
of the child’s parents concerning their child’s education in the particular respect of the 
making of an application for an exemption certificate under proposed subclause 11H(1) 
compatible with HRA subclause 11(1)? 
 
If it is accepted that the chief executive should have such a power, should the scope of the 
discretion subclause 11H(4) to dispense with the need for the parents to consent to the 
application be more precisely defined? 
 
The interests of children and their parents in relation to the factors relevant to the granting 
exemption certificate under proposed section 12A 
 
The Explanatory Statement adequately summarises the effect of proposed section 12A: 
 

The chief executive has the power to issue or refuse to issue an exemption certificate. In 
reaching the decision, the chief executive may consider, but is not limited to 
considering, the child’s health, education, sense of racial, ethnic, religious or cultural 
identity, and development. The chief executive may also consider whether the exemption 
would benefit the child. The chief executive is not limited to these considerations, and 
may take into account other information as appropriate in the circumstances. (Emphasis 
added). 

 
Having regard to HRA section 11, it seems odd that the list of factors 
 
• should state that having regard to “whether the exemption would benefit the child” 

(proposed paragraph 12A(2)(e)) is merely a non-mandatory consideration. It is arguable 
that this should be the overarching touchstone for the exercise of the chief executive’s 
power; and 

• makes no reference to the wishes of the parents of the child. 
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Is proposed section 12A, which regulates chief executive’s power to issue or refuse to issue 
an exemption certificate, compatible with HRA section 11? 
 
Approval to participate in training and employment alternatives 
 
The discussion above applies equally to proposed sections 13D and 14A concerning the 
power of the chief executive to issue an approval for a child to participate in a training or 
employment alternative during the child’s post-year 10 period. 
 
Comment on the Explanatory Statement 
 
The Explanatory Statement appears to be at several points a comment on what is proposed 
by a clause of the Bill, rather than being, in the first place, a plain explanation of what is 
proposed. Sometimes, there is no explanation. 
 
In some instances, the Committee cannot see how the comment follows from the text of the 
proposed section of the Act in question. 
 
Concerning proposed section 9A of the Act, it is stated that “[t]o best accommodate the 
educational needs of children in the ACT, section 9A incorporates government, non-
government and home education into the definition of education course”. On its face, 
section 9A makes no provision for home education. 
 
Concerning proposed section 9B of the Act, the explanatory statement states that “[a] child 
who receives a high school record for the purpose of transferring to another school within 
the ACT or leaving the ACT school system has not completed year 10 for the purpose of 
subsection 9B(1)(b)”. Having regard to the text of proposed section 9B, the Committee 
cannot follow how this statement could be justified. In relation to this section, there is also a 
comment on the position of children who are registered for home education. Perhaps this 
comment, with the addition of an explanation of how a child becomes registered, could be 
added as a Note to proposed subsection 9B(3). 
 
Concerning proposed section 9C, there is no explanation here of what “completes year 12” 
means, although this is the point of the section. 
 
Concerning proposed section 10D, the explanation is very sparse, and the comment that the 
section requires that the child’s parents must ensure that “the child participates in an 
education course conducted by an education provider other than a school regularly and 
consistently” is somewhat different to proposed section 10D(2), which states: “The child’s 
parents must ensure that the child participates in the education course”. 
 
Concerning proposed section 11H, the explanation that “[a] parent may apply to the chief 
executive to exempt a child …” overlooks that by proposed section 11H, a child (as well as 
the child’s parents) may make an application, so long as (but subject to a dispensation 
granted by the chief executive under subclause 11H(4)),the application contains the signed 
consent of the parents (see subclause 11H(3)). 
 
Concerning proposed section 13D, the comment just made concerning proposed section 11H 
applies. 
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JUSTICE AND COMMUNITY SAFETY LEGISLATION AMENDMENT BILL 2009 

(NO 3) 
 
This Bill would amend a number of Acts and subordinate laws administered by the 
Department of Justice and Community Safety. 
 
Comment on amendment proposed to the Court Procedures Act 2004 
 
By subsection 45(1) of the Court Procedures Act 2004, a security officer may require a 
person entering or on court premises to do one or more of a number of things, such as to 
“undergo a screening search”, and to “open or empty a briefcase, bag or container (for 
example, a box or carton) the person is carrying”, and so forth. By section 45(2): 
 

(2) A security officer may make a requirement under this section only if the officer 
believes on reasonable grounds that it is necessary to make the requirement in the 
interests of court security for the purpose of detecting firearms, explosives or 
offensive weapons. 

 
By amendment 1.21, it is proposed that section 45(2) now read: 
 

(2)  A requirement made by a security officer under this section— 

 (a) may be made only if the officer believes on reasonable grounds that it is 
prudent for court security; and 

 (b) may be of general application; and 

 (c) must comply with any written policy of the Chief Justice or the Chief 
Magistrate in relation to searches under this section. 

 
The Explanatory Statement address the rights issue that arises: 
 

This amendment explicitly provides that security screenings may be of general 
application, to avoid any doubt or challenge.  This amendment engages the right of 
privacy, but constitutes a proportionate limitation on that right because of the heightened 
risks associated with court premises.  The changes introduced have been certified as 
human rights compliant for this reason. 

 
In relation to the current provision, the Explanatory Statement to the Court Security Bill 
2000 (which introduced the provision), it was said that: 
 

[the clause] is not intended to be used in relation to all persons who are on court 
premises, nor is not intended to be used for all proceedings that take place in court. For 
this reason , the clause is limited in such a way that a security officer will only be 
permitted to require a person to be subjected to a search if the officer believes on 
reasonable grounds that it is necessary in the interests of court security.7 

 

                                                 
7 http://www.legislation.act.gov.au/es/db_11682/20001130-13429/pdf/db_11682.pdf 



17 

Scrutiny Report No. 14—9 November 2009 

Contrary perhaps to what is implied in the Explanatory Statement to this Bill, there is no 
need to clarify any “doubt” about what was intended. There is clearly a change in policy that 
raises the question whether the amendment is a justifiable limitation on the right to privacy 
stated in HRA paragraph 12(a): 
 

Everyone has the right— 

(a) not to have his or her privacy, family, home or correspondence interfered with 
unlawfully or arbitrarily; .. . 

 
The Committee considers that the Minister should provide a more detailed justification, in 
terms of the requirements of HRA section 28, for the derogation of this right involved in 
what is proposed. In particular, there is an issue as to whether this proposal is the least 
restrictive means for achieving the object of the provision.  
 
The Minister may wish to consider making available the documents that contain the 
certification that the provision is human rights compliant, and the basis for that certification. 
 
 

SMOKING (PROHIBITION IN ENCLOSED PUBLIC PLACES) AMENDMENT 
BILL 2009 

 
This is a Bill for an Act to re-name the Smoking (Prohibition in Enclosed Public Places) Act 
2003 as the Smoke-Free Public Places Act 2009, and to insert into the Act provisions to 
regulate smoking in an enclosed public place, in outdoor eating and drinking places, in areas 
in licensed clubs and other licensed premises, and at underage functions. 
 
Report under section 38 of the Human Rights Act 2004 
Do any the clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
Rights engaged by the restriction of the ability of a person to smoke cigarettes 
 
The following extracts from the Explanatory Statement indicate how the Bill would enhance 
several rights stated in the Human Rights Act, and some rights that are recognised at 
common law and in international treaties. The Committee has interpolated comment drawing 
attention to the relevant rights. 
 

[Earlier legislation] ended the exemption system for smoking areas in restaurants and 
licensed premises … . This Bill proposes to take the next step and restrict smoking in 
outdoor eating and drinking areas and at underage functions. … The Bill’s purpose is to 
further reduce exposure to second-hand smoke, also known as environmental tobacco 
smoke, by restricting smoking at outdoor eating and drinking areas and at underage 
functions. … Outdoor eating and drinking areas typically have people in close proximity, 
with limited capacity to move to avoid smoke. In addition, outdoor eating and drinking 
areas are workplaces where employees can be exposed to smoke. Underage functions are 
places where young people may be exposed to smoking and messages about smoking 
from their peers. … The Bill proposes a prohibition on smoking at under-age functions, 
irrespective of whether the function is indoors or outside. 
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A proponent of the Bill might thus argue that the scheme will promote the “right to life” 
stated in HRA subsection 9(1). Furthermore,  
 

[a]n employer’s occupational health and safety (OH&S) responsibilities extend to the 
limiting of smoking on work premises. Workers in the hospitality industry, however, 
have largely not been able to enjoy the same protections as are available to other workers. 
… To address this important OH&S issue, no service will be allowed to an area where 
smoking occurs. This would serve to protect hospitality workers from exposure to 
environmental tobacco smoke. 

 
There are international treaties that recognise the right of a worker to a safe place of work.8 
 
On the other hand, the provisions of the Bill will have an adverse impact on the rights of 
those members of the community who smoke regularly. The Explanatory Statement records 
that “15.8% of Canberrans who are current daily smokers”. These persons might argue that 
their enjoyment of eating and drinking in places attended by members of the public will be 
reduced if the Bill is enacted into law.  
 
There is support in the case-law of other jurisdictions for an argument that a law that restricts 
smoking engages the right in HRA paragraph 12(a) “not to have his or her privacy, … 
interfered with unlawfully or arbitrarily”. The facts of the cases are dissimilar to the fact 
situations that are governed by the Bill, but the reasoning of some of the judges supports the 
argument just stated. 
 
R (N) v Secretary of State for Health [2009] EWCA Civ 795 concerned a judicial review 
challenge to laws and practices that severely limited the ability to smoke of an inmate of a 
high security psychiatric hospital in England. Keene LJ held that these laws engaged the right 
to privacy in section 8 of the European Convention on Human Rights: “Everyone has the 
right to respect for his private and family life …”. His Honour cited decisions of the 
European Court of Human Rights and of the House of Lords for the view that  
 

the purpose of the article is in my view clear. It is to protect the individual against 
intrusion by agents of the state, unless for good reason, into the private sphere within 
which individuals expect to be left alone to conduct their personal affairs and live their 
personal lives as they choose.9 

 
So far as the activity of smoking was concerned, Keene LJ held: 
 

To a non-smoker like myself the importance of the activity of smoking to someone who 
smokes regularly or who may have smoked for many years is not easy to gauge, but it is 
apparent that to such people it is a pastime greatly valued. One knows of writers and 
journalists who cannot write without smoking, while others seem to obtain great personal 
pleasure from smoking after eating or other activities. A large percentage of the adult 
population seems unable to work without smoking at intervals during the day. Less 
anecdotally, there is the implicit assumption by the Joint Committee on Human Rights in 

                                                 
8 The fundamental nature of this right is reflected in article 23.1 of the Universal Declaration of Rights: 
“Everyone has the right to work, to free choice of employment, to just and favourable conditions of 
work and to protection against unemployment”. 
9 The words of Lord Bingham in R (Countryside Alliance) v Attorney General [2007] UKHL 52, [2008] 1 
AC 719 
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its Sixth Report that smoking is an activity, interference with which would engage 
Article 8: see the Divisional Court's summary, attached as Appendix A, paragraph 19. It 
seems to me that for many people it forms an important part of their personal lives and 
possesses a value which reaches a level which qualifies for protection under Article 8 as 
part of their personal autonomy. 

 
His Honour went on to hold that the restriction on smoking in the particular psychiatric 
hospital could not be justified under a derogation provision very similar in terms to HRA 
section 28. He found that the government had not demonstrated that the scope of the ban was 
the least restrictive option open. 
 
The majority10 of the Court of Appeal held that “article 8 does not protect a right to smoke in 
[the particular psychiatric hospital]. The prohibition does not, in such an institution, have a 
sufficiently adverse effect on a patient's physical or moral integrity”. Their Honours do not 
appear to have rejected an approach to the definition of private life which in part recognises 
that “the concept of personal autonomy, which the [European Court adopted], is wide enough 
to incorporate a right to choose to smoke”.11 They also stressed that “[w]e entirely accept that 
the principle of autonomy must include the right to act in a way that is or may be considered 
undesirable, foolish or irrational …”.12 Their holding that article 8 was not engaged in this 
case was based on the fact that the restriction applied in an institution where there were 
necessarily restrictions in what an inmate could do in the pursuit of their private life. 
 
This brief review illustrates only that it is arguable13 that the restrictions on smoking that 
form part of the scheme of this Bill engage the right in HRA paragraph 12(a) “not to have his 
or her privacy, … interfered with unlawfully or arbitrarily”. 
 
Assuming that this argument is accepted as a standpoint to evaluate the restrictions on 
smoking that form part of the scheme of this Bill, the next issue is whether the limitation of 
the right to privacy is “demonstrably justified in a free and democratic society” under HRA 
section 28. In very general terms, section 28 requires that any limitation or restriction of 
rights must pursue a legitimate objective and there must be a reasonable relationship of 
proportionality between the means employed and the objective sought to be realised.14 
 
Members of the Assembly, or members of the public, will not need the assistance of the 
Committee in addressing this issue. 
 
Do the restrictions on smoking that form part of the scheme of this Bill restrict the right to 
privacy in HRA paragraph 12(a), and, if they do, are the restrictions “demonstrably justified 
in a free and democratic society” under HRA section 28? 
 

                                                 
10 Lord Clarke of Stone-cum-Ebony MR and Moses LJ. 
11 R (N) v Secretary of State for Health [2009] EWCA Civ 795 [46]. 
12 Ibid at 47. 
13 The argument is also supported by a very recent decision of the Federal Court of Canada in Mercier 
v Service Correctionnel du Canada 2009 CF 1071, where it was held that a ban on smoking by prisoners 
was incompatible with provisions of the Canadian Charter of Rights. An English translation of this 
judgment is not yet available. 
14 There is a short elaboration of this test in Scrutiny Report No 12 of the Seventh Assembly, concerning 
the Eggs (Cage Systems) Legislation Amendment Bill 2009. 



20 

Scrutiny Report No. 14—9 November 2009 

Strict liability issues 
 
The Bill proposes to create a number of strict liability offences. Most of these offences are 
regulatory in nature and in no case does the penalty exceed 50 penalty points. In respect of 
the two offences that are arguably not regulatory (in that the offender may be a member of 
the public who could not be expected to be aware of the offence), the proposed penalty is 5 
penalty points; (see proposed section 6 of the Act – clause 9, and section 9B – clause 11). In 
a number of provisions, there is provision for defences in addition to those that apply by 
virtue of the Criminal Code 2002. 
 
The Committee draws the strict liability issue to the attention of the Assembly, and adds that 
it does not see that an issue of compatibility with the Human Rights Act 2004 arises, or that 
these provisions could amount to an undue trespass on personal rights and liberties. 
 
A matter of clarity 
 
There is one matter in respect of which there appears to be an inconsistency between what 
the Bill provides and what is said (in two different ways) in the extrinsic material. The 
Explanatory Statement states: 
 

Part 2A provides for a ban on smoking where food or drink service is provided in an 
outdoor public place. Smoking is not permitted where this service is provided. An 
outdoor public place may be a restaurant, café, coffee shop, club, pub, etc.  
 
Despite the ban on smoking at outdoor eating or drinking places, hotels and licensed 
clubs can make a business decision to set aside a designated outdoor smoking area 
(DOSA). 

 
Then, concerning proposed section 9F of the Act, it states: 
 

Section 9F provides that a licensee may designate part of the licensed outdoor area as a 
DOSA. … The total area of the DOSA must not be more than 50 per cent of the whole 
licensed outdoor area. However, in working out the whole licensed outdoor area, an area 
that is off a gaming area (off-gaming area) and existed at 1 October 2009 is not 
included. The licensee may make this area a smoking area but is not required to include it 
in the 50 per cent calculation. (Emphasis added). 

 
The Presentation Speech states the policy differently: 
 

To ensure that this exception is not taken advantage of, only those areas that in 
existence or immediately being proposed to be created on 1 November 2009 may 
use this exception. (Emphasis added). 

 
Neither of these explanations marries up with subsection 9F(4) of the Bill: 
 

(4) The parts of the licensed outdoor area of the premises that may be designated 
outdoor smoking areas are— 

 (a) any part (an off-gaming area) that— 

  (i) is adjacent to a gaming area and accessible only from a gaming area; and 
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  (ii) was part of the licensed outdoor area of the premises on 1 November 
2009; and 

 (b) up to 50% of the total area of the licensed outdoor area of the premises that is 
not an off-gaming area. 

 
The Committee recommends that this apparent inconsistency be clarified. 
 

UNLAWFUL GAMBLING BILL 2009 
 
This is a Bill for an Act to regulate gambling. The central element of the scheme is that all 
gambling will be unlawful except to the extent that is permitted under the Act or another 
gaming law. The Unlawful Games Act 1984, the Games, Wagers and Betting Houses Act 
1901 and the Gaming and Betting Act 1906 would be repealed. 
 
Report under section 38 of the Human Rights Act 2004 
Do any the clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
Strict liability issues 
 
The Bill proposes to create a number of strict liability offences. The Explanatory Statement 
addresses the rights issues that arise and the Assembly is referred to that discussion. The 
offences are regulatory in nature and in no case does the penalty exceed 50 penalty points. 
 
The Committee draws the strict liability issue to the attention of the Assembly, and adds that 
it does not see that an issue of compatibility with the Human Rights Act 2004 arises, or that 
these provisions could amount to an undue trespass on personal rights and liberties. 
 
The right to privacy in HRA paragraph 12(a), justification under HRA section 28, and the 
need for clarity in the statement of a limit on the right 
 
Gambling activity might be viewed as an aspect of the private life of a person, and its 
regulation might be argued to engage the right to privacy in HRA paragraph 12(a); (see the 
comments above on the Smoking (Prohibition in Enclosed Public Places) Amendment Bill 
2009). If this right is engaged, the issue is then whether the limits are “demonstrably 
justified in a free and democratic society” under HRA section 28. That they are is probably 
beyond question, but another issue involved in the application of section 28 is whether the 
limits are “set by Territory law(s)”. In the latter connection, it is relevant to ask whether the 
scope of the limit is expressed with such clarity that it can be readily understood. 
 
The Committee raises this issue with reference to clause 23, which creates an offence of 
cheating in connection with games of chance, etc. The Committee notes that paragraphs (b) 
and (c) are conjunctive. Thus, a player who employed a “scheme or practice” in a game of 
chance (such as card counting) would not commit an offence unless he or she did so 
“dishonestly”. 
 
This concept of “dishonestly” in clause 23 is key and it would assist were examples to be 
provided in a Note to the provision. 
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SUBORDINATE LEGISLATION 
 
Disallowable Instrument—No comment 
 
The Committee has examined the following disallowable instrument and offers no comment 
on it: 
 
Disallowable Instrument DI2009-201 being the Road Transport (Public Passenger 
Services) Regular Route Services Maximum Fares Determination 2009 (No. 3) made 
under section 23 of the Road Transport (Public Passenger Services) Act 2001 revokes 
DI2009-68 and determines the maximum fares payable on regular route services 
provided by ACTION.  
 
Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers these 
comments on them: 

Minor drafting issues 

Disallowable Instrument DI2009-58 being the Heritage (Council Chairperson) 
Appointment 2009 (No. 1) made under section 17 of the Heritage Act 2004 revokes 
DI2008-252 and appoints a specified person as chair of the ACT Heritage Council.  
The Committee notes that, while this instrument appoints a specified person as chairperson of 
the ACT Heritage Council, relying on subsection 17 (2) of the Heritage Act 2004, the 
heading to the substantive section of the instrument (section 4) is “Appointment of Members 
to ACT Heritage Council”.  The Committee also notes that the Explanatory Statement for the 
instrument indicates that “[t]he appointees are not public servants”.  The Committee suggests 
that his instrument demonstrates the possible pitfalls of using previous instruments as 
“precedents”. 

Drafting issues 

Disallowable Instrument DI2009-214 being the Housing Assistance (Affordable and 
Community Housing Providers) Registration Determination 2009 (No. 1) made under 
section 25A of the Housing Assistance Act 2007 determines a registration process for the 
registration of affordable and community housing providers in the Territory. 

Disallowable Instrument DI2009-215 being the Housing Assistance (Community 
Housing Providers) Standards 2009 (No. 1) made under section 25I of the Housing 
Assistance Act 2007 determines the Standards for community housing providers.  

Disallowable Instrument DI2009-216 being the Housing Assistance (Affordable and 
Community Housing Providers) Monitoring Guidelines 2009 (No. 1) made under 
section 25K of the Housing Assistance Act 2007 determines the structure for monitoring 
the operation of affordable and community housing providers.  

Disallowable Instrument DI2009-217 being the Housing Assistance (Affordable and 
Community Housing Providers) Intervention Guidelines 2009 (No. 1) made under 
section 25S of the Housing Assistance Act 2007 determines the guidelines for intervening 
in the business of a registered housing provider.  
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The Committee notes that various provisions of the first of the instruments listed above use 
“will” in situations where “must” might have been used.  An example is subsection 5 (2), 
which deals with what is to happen after the Commissioner for Affordable Housing receives 
a valid application for registration as a provider of affordable and community housing in the 
ACT.  It states: 

(2) Following receipt of a valid application the housing commissioner will: 

 (a) provide written notice to the entity to confirm that an application has been 
received; and 

 (b) undertake an initial assessment of the information submitted by the applicant 
entity.  (emphasis added) 

A similar issue arises in relation to clauses 8 and 9 of this instrument, clauses 6, 7 and 8 of 
the third instrument listed above and in clauses 8 and 9 of the fourth instrument listed above. 

The Committee notes that the ACT Parliamentary Counsel’s Office’s document 
Words and Phrases: A Guide to Plain Legal Language (available at 
http://www.pco.act.gov.au/library/Words%20and%20Phrases.pdf) counsels against 
the use of “will” in these circumstances: 

will 
[as a verb] 

 usage—consider alternatives before using 

try—►may / ►must / recasting / no change 

extra information 
1 Traditionally, shall is used for the first person, simple future tense (eg ‘I/we 

shall go to town tomorrow’) and will is used for the second or third person, 
simple future tense (eg ‘You/he/they will go to town tomorrow’). Avoid the 
use of shall or will with the first person, simple future tense by recasting. 

2 Will can usefully be used instead of must: 

• in a standard form contract—to express the obligations of the party 
supplying the contract; or 

• in a contract or arrangement involving delicate relations between the 
parties—to express both parties’ obligations; or 

• in an instrument—to direct a person of the same standing as the maker 
of the instrument to do something (see example 3, examples of no 
change). 

However, must should be used to create obligations intended to have 
criminal or direct civil consequences. 

……………. 

examples of no change 
1  The insurer must tell the commissioner that the issue will not be referred to 

the tribunal. 

2  changes that will result in a more effective and efficient maritime industry 
[used in an objects clause] 

http://www.pco.act.gov.au/library/Words and Phrases.pdf
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3  An agency head will ensure that workplace conditions do not have an 
indirect effect of discriminating against employees because of race, sex, or 
physical disability. [from a direction given by an official of the same 
standing as the agency head. 

 Note There are no criminal or direct civil consequences for not complying 
with the direction.] 

examples of change 
1  Payment of the amount will be enforceable may be enforced under this 

part. 

2  The authority will must grant a statutory fishing right to a person who is 
eligible for the grant of the right. 

3  The commissioner will may exercise the following powers of the agency: 
… 
further reading 

Cambridge Style Guide pp 687–8 (shall or will) 
Fowler’s English Usage pp 706–7 (shall and will) 
Garner’s Dictionary pp 941–2 (words of authority) 
Garner’s Legal Style p 139 (shall; will) 
Gowers’ Plain English pp 141–2 (shall and will) 
(emphasis added) 

Similarly, the second of the instruments listed above uses “should” where “must” might have 
been used.  An example is contained in Standard 2, which provides (in part): 

Standard 2 - Tenant rights and participation in the general management of 
community housing provision 
(1)  Community housing providers should have appropriate participation processes for 

all tenants. 

A similar issue arises in Standard 3 of the second instrument. 

The ACT PCO’s Words and Phrases document states: 

should 

 usage—consider alternatives before using 

try—►must / ►would / no change 

extra information 
1  Use must if a duty is to be imposed (see LA, s 146 (Meaning of must and 

may). 

2  Should may be used in legislation only in provisions that are not intended 
to have substantive legal effect, eg objects clauses. In a provision of this 
kind, should can be useful to make it clear that the provision is not intended 
to impose a legally enforceable duty, eg that the provision is intended to be 
directory. 
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3  Should can be used to express an assumption about what is likely, eg ‘The 
draft should be ready by tomorrow’. Should is also used in subordinate 
clauses to express a judgment, plan, reaction or wish, eg ‘The meeting 
agreed that the committee should start work immediately’. 

4 By contrast, would is now the usual way to express the hypothetical future, 
eg ‘I said that I would have the draft ready tomorrow’. In particular, there 
is no longer any rule requiring the use of should in the first person. Would 
is also used to express a willingness or preference, eg ‘I would like to 
come’. 

example of no change 
The committee must make recommendations to the chief executive about the 
sanctions the chief executive should consider. 
further reading 

Cambridge Style Guide pp 691–3 (should or would) 
Cutts p 37 
Fowler’s English Usage p 711 (should and would) 
Garner’s Dictionary pp 805, 942 (words of authority) 
Gowers’ Plain Words p 143 
Longman English Usage p 649 (should, would) 
Partridge pp 397–8 (would and should) 
Right Words p 370 (should/would) 
Working Words p 491 (should/would) 

The Committee urges (non-Parliamentary Counsel’s Office) drafters of instruments to 
consider the content of the ACT PCO’s Words and Phrases document when drafting 
instruments. 

Subordinate Laws – Comment 

The Committee has examined the following subordinate law and offers the following 
comments on it: 

Inadequate Explanatory Statement 

Subordinate Law SL2009-44 being the Taxation Administration Amendment 
Regulation 2009 (No. 1) made under the Taxation Administration Act 1999 amends the 
Taxation Administration Amendment Regulation 2009 (No. 1) to enable the 
Commissioner to appoint a person to conduct an audit of the Commissioner's functions 
under a tax law.  
The Explanatory Statement for this subordinate law states: 

Purpose 
The purpose of this instrument is to amend the regulation so that the Commissioner can 
appoint a person under section 97 (x) of the Taxation Administration Act 1999 for the 
purpose of conducting an audit of the commissioner’s functions under an tax law. A tax 
law is defined under section 4 of the Taxation Administration Act 1999 

Details 
The regulation inserts a new section so that a person appointed by the commissioner to 
conduct an audit of a tax law is a prescribed person under section 97 (x) of the Taxation 
Administration Act 1999. 
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Leaving aside the typographical errors in the first of the paragraphs set out above (ie the 
inconsistent italicising of the Act references and the reference to “an tax law”), the 
Committee does not consider that these paragraphs from the Explanatory Statement explain 
as well as they might what the subordinate law actually does. 

Section 4 of the subordinate law inserts a new subsection (2) into section 4 of the Taxation 
Administration Regulation 2004.  Prior to the amendment, section 4 provided: 

Part 2  Disclosure of information 
4   Permitted disclosure of information—Act, s 97 (d) (x) 
  The chief executive is prescribed for the purpose of accessing information to 

assist in economic analysis or revenue forecasting. 

This subordinate law adds to section 4: 

(2) A person appointed by the commissioner to conduct an audit of the exercise of 
the commissioner’s functions under a tax law is prescribed for the purpose of 
carrying out the audit. 

As indicated by the heading to regulation 4, the effect of regulation 4 is to prescribe persons, 
for the purposes of subparagraph 97 (d) (x) of the Taxation Administration Act 1999.  
Section 97 provides for “permitted disclosure” of information obtained under or in relation to 
the administration of a tax law: 

97   Other permitted disclosures 
 A tax officer may disclose information obtained under or in relation to the 

administration of a tax law— 

 (a)  with the consent of the person to whom the information relates or of a 
person acting on behalf of the person to whom the information relates; or 

 (b)  in connection with the administration or execution of a tax law (including 
for the purpose of any legal proceeding arising out of a tax law or a report 
of any such proceeding); or 

 (c)  in accordance with a requirement imposed under an Act; or 

 (d)  to any of the following persons, or to a person authorised to receive the 
information by any of the following people: 

  (i)  the ombudsman; 

  (ii)  for the purpose of investigating an offence against a law of the 
Territory, the Commonwealth, a State or another Territory—the 
commissioner of police; 

  (iii)  the auditor-general; 

  (iv)  for the Workers Compensation Act 1951—the DI fund manager; 

  (v)  for the Financial Management Act 1996, section 130 (Act of grace 
payments) or section 131 (Waiver of debts etc)—the Treasurer; 

  (vi)  the registrar of motor vehicle dealers; 

  (vii) the commissioner for fair trading; 

  (viii)  the Australian statistician; 
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  (ix)  the Australian Crime Commission; 

  (x)  a person prescribed by regulation for this section. 

The effect of the subordinate law is, in fact, to add to the list of persons to whom a tax officer 
may disclose information.  While it may be broadly correct that the purpose of this 
subordinate law is “to amend the regulation so that the Commissioner can appoint a person 
under section 97 (x) of the Taxation Administration Act 1999 for the purpose of conducting 
an audit of the commissioner’s functions under an tax law”, in the sense that (in practical 
terms) an auditor would not be able to carry out his or her functions without the access to 
information that this subordinate law allows, the Committee considers that the Explanatory 
Statement could have more clearly explained what the subordinate law actually does. 
 
 
REGULATORY IMPACT STATEMENTS 
 
There is no matter for comment in this report. 
 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 
 The Minister for Children and Young People, dated 12 October 2009, in relation to 

comments made in Scrutiny Report 12 concerning: 

− Adoption Amendment Bill 2009; 

− DI2009-186, being the Adoption (Fees) Determination 2009 (No. 1); and 

− SL2009-37, being the Children and Young People Regulation 2009. 

 The Minister for Planning, dated 14 October 2009, in relation to comments made in 
Scrutiny Report 12 concerning Subordinate Laws: 

− SL2009-38, being the Planning and Development Amendment Regulation 2009 
(No. 9);  

− SL2009-39, being the Planning and Development Amendment Regulation 2009 
(No. 10); and 

− SL2009-40, being the Planning and Development Amendment Regulation 2009 
(No. 11).  

 The Minister for Planning, dated 14 October 2009, in relation to comments made in 
Scrutiny Report 11 concerning Subordinate Law SL2009-31, being the Planning and 
Development Amendment Regulation 2009 (No. 7). 

 The Minister for Health, dated 19 October 2009, in relation to comments made in 
Scrutiny Report 12 concerning Disallowable Instrument DI2009-169, being the Mental 
Health (Treatment and Care) (Official Visitors) Appointment 2009 (No. 1). 

 The Minister for Planning, dated 20 October 2009, in relation to comments made in 
Scrutiny Report 13 concerning Disallowable Instrument DI2009-200, being the 
Surveyors (Chief Surveyor) Practice Directions 2009 (No. 1). 
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 The Attorney-General, dated 27 October 2009, in relation to comments made in Scrutiny 
Report 8 concerning Disallowable Instrument DI2009-65, being the Fair Trading (Fitness 
Industry) Code of Practice 2009. 

 The Attorney-General, dated 27 October 2009, in relation to comments made in Scrutiny 
Report 8 concerning Subordinate Law SL2009-19, being the Fair Trading (Consumer 
Product Standards) Regulation 2009. 

 The Attorney-General, dated 27 October 2009, in relation to comments made in Scrutiny 
Report 11 concerning Disallowable Instrument DI2009-116, being the Attorney General 
(Fees) Determination 2009. 

 The Minister for Education and Training, dated 29 October 2009, in relation to 
comments made in Scrutiny Report 12 concerning Disallowable Instruments: 

− DI2009-171, being the Building and Construction Industry Training Levy 
(Governing Board) Appointment 2009 (No. 6); 

− DI2009-188, being the Education (School Boards of Schools in Special 
Circumstances) Telopea Park School Determination 2009; and 

− DI2009-189, being the Education (School Boards of School-Related Institutions) 
Murrumbidgee Education and Training Centre Determination 2009. 

 
The Committee wishes to thank the Minister for Children and Young People, the Minister 
for Planning, the Minister for Health, the Attorney-General and the Minister for Education 
and Training for their helpful responses. 
 
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     November 2009 
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REPORTS—2008-2009 
 

OUTSTANDING RESPONSES 
 

 

Bills/Subordinate Legislation 
 

 
Report 1, dated 10 December 2008 
Development Application (Block 20 Section 23 Hume) Assessment Facilitation Bill 

2008 
 
Report 2, dated 4 February 2009 
Disallowable Instrument DI2008-221 - Emergencies (Bushfire Council Members) 

Appointment 2008 (No. 2) 
Disallowable Instrument DI2008-222 - Emergencies (Bushfire Council Members) 

Appointment 2008 (No. 3) 
Education Amendment Bill 2008 (PMB) 
Freedom of Information Amendment Bill 2008 (No. 2) 
 
Report 3, dated 23 February 2009 
Subordinate Law SL2008-55 - Firearms Regulation 2008 
 
Report 4, dated 23 March 2009 
Disallowable Instrument DI2009-15 - Crimes (Sentence Administration) (Sentence 

Administration Board) Appointment 2009 (No. 1) 
 
Report 8, dated 22 June 2009 
Disallowable Instrument DI2009-75 - Utilities (Consumer Protection Code) 

Determination 2009 
Disallowable Instrument DI2009-86 - Legal Aid (Commissioner—Bar Association 

Nominee) Appointment 2009 
 
Report 10, dated 10 August 2009 
Disallowable Instrument DI2009-93 - Utilities (Grant of Licence Application Fee) 

Determination 2009 (No. 2) 
Subordinate Law SL2009-22 - Gungahlin Drive Extension Authorisation Amendment 

Regulation 2009 (No. 1) 
Subordinate Law SL2009-25 - Criminal Code Amendment Regulation 2009 (No. 1) 
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Bills/Subordinate Legislation 
 

 
Report 11, dated 24 August 2009 
Disallowable Instrument DI2009-104 - Government Procurement Appointment 2009 

(No. 1) 
Disallowable Instrument DI2009-116 - Attorney General (Fees) Determination 2009 
Disallowable Instrument DI2009-132 - Road Transport (Dimensions and Mass) 6.5 

Tonnes Single Steer Axle Exemption Notice 2009 (No. 2) 
Disallowable Instrument DI2009-133 - Road Transport (Dimensions and Mass) 

B-Double, 4.6 Metre High Vehicle and 14.5 Metre Long Bus Exemption Notice 2009 
(No. 2) 

Disallowable Instrument DI2009-147 - Legal Profession (Barristers and Solicitors 
Practising Fees) Determination 2009 

Disallowable Instrument DI2009-153 - Nature Conservation (Fees) Determination 2009 
(No. 2) 

Subordinate Law SL2009-34 - Agents Amendment Regulation 2009 (No. 1) 
 
Report 12, dated 14 September 2009 
Civil Partnerships Amendment Bill 2009 (PMB)  
Crimes (Assumed Identities) Bill 2009  
Disallowable Instrument DI2009-185 - Public Sector Management Amendment 

Standards 2009 (No. 7) 
Eggs (Cage Systems) Legislation Amendment Bill 2009 (PMB)  
 
Report 13, dated 12 October 2009 
Disallowable Instrument DI2009-193 - Nature Conservation (Flora and Fauna 

Committee) Appointment 2009 (No. 2) 
Disallowable Instrument DI2009-194 - Betting (ACTTAB Limited) Rules of Betting 

Determination 2009 (No. 2) 
Education Amendment Bill 2009  
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