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prevent that thing from being concealed, lost or used to commit or repeat the offence 
etc.  
In other words, the powers of Police upon entry pursuant to a warrant in respect of a 
firearms prohibition order are carefully circumscribed by the Act.  
 
This Bill, like similar legislation empowering the issuing of warrants around Australia, 
is drafted against the background of the decision of the High Court in Coco v. The 
Queen (1993) 179 CLR 427. In Coco, a warrant was issued by a judge approving the 
use of a listening device in premises. But the terms of the legislation authorising the 
warrant did not confer power on the judge to authorise entry on to premises for the 
purpose of installing and maintaining the listening device.  
 
In the result, a unanimous High Court held that the approval for entry to the premises 
to install the listening device was wholly void.  
 
In other words, the power of entry is not at large. It is circumscribed either by legislation, 
or by the terms of a warrant issued by a judge or magistrate.  
 
If Police were to extend their search to seize items not the subject of the warrant, in 
the course of any subsequent criminal proceedings in the ACT they would be met by 
objection to the evidence by reference to the terms of s.138(1) of the Evidence Act 
2011 (ACT). Section 138 provides that evidence obtained improperly or in 
contravention of an Australian law or in consequence of an impropriety must not be 
admitted, unless certain factors are satisfied such as to lead a magistrate or judge to 
conclude that the desirability of admitting the evidence outweighs the undesirability of 
admitting the evidence.  
 
There are many cases on this area of the law and which consider s.138 of the Evidence 
Act. A recent example is Johnston (a pseudonym) v. The King (2023) VSCA 49. In that 
case, Police were issued a warrant to locate a missing 17-year-old. The terms of the 
warrant permitted entry to the home where it was suspected the teenager to be, and 
then to take her into safe custody. Police entered the home, determined that the 
teenager was not present, but then went from room to room conducting an intensive 
and invasive search of the house for over one hour. In the course of this unlawful 
search, several items were located including videos depicting people engaged in 
sexual intercourse.  
 
At trial, the evidence gained in the unlawful search was ruled admissible. On appeal, 
however, the Victorian Court of Appeal ruled that the evidence should have been 
excluded.  
 
So, in terms of warrants issued, Police are required to comply strictly with the terms of 
the warrant. The Courts will require strict observance of the terms of the warrant; but 
at the end of the day, whether the evidence is admissible or not becomes a matter of 
judgment to be made by the magistrate or judge in each case.  
 
In this way, the position pertaining to firearms prohibition orders is no different to any 
other warrant that can be issued to Police, whether by a magistrate or judge, whether 






