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EXECUTIVE SUMMARY
The Australian workplace has undergone dramatic 
changes in recent decades. The proportion of 
those in full-time employment has declined while 
the number of those on short-term, casual, labour 
hire and so-called ‘independent contracting’ 
arrangements has climbed sharply. This has 
created a two tiered workforce; at one level 
those with secure and predictable employment 
arrangements who are able to develop a career 
path and plan for the future, and a second group 
who have no employment or income predictability, 
who are looking for steady work or more of it and 
juggling multiple casual positions or trying make 
ends meet through short term labour hire jobs.

Typically it is workers in more vulnerable 
circumstances to start with who find themselves 
stuck in insecure working arrangements. Young 
people, new entrants to the workforce, apprentices, 
low skilled workers and those in cyclical or declining 
industries are all likely to find themselves at the 
new ‘periphery’ of the Australian labour market. 
This growing number of insecure workers brings 
with it a range of economic and social problems.

The growth of insecure work is no accident. It is a 
result of a conscious business model that promotes 
the fragmentation of traditional employment 
arrangements and the shifting of financial risk 
from employers to workers. Labour hire and sham 
contracting are clear examples of this business 
model.

The construction industry presents a vivid case 
study in the growth of insecure employment. The 
industry is cyclical, the work is project based, 
extensively subcontracted out and inherently 
insecure. On top of this, labour hire and sham 
contracting are embedded and extensive problems 
throughout the industry. 

In the ACT, new models of labour hire are emerging 
which are further eroding full-time jobs. Even 
tradition apprenticeship arrangements which 
have been largely unchanged for centuries, have 
been revolutionised with the introduction of group 
training organisations.

Successive inquiries have demonstrated beyond 
any doubt that left unchecked, the insecure 
work phenomenon will create a permanent 
pool of second class workers. An urgent and 
comprehensive response is required from 
government.

A wide-ranging suite of measures is needed to 
address the problem of insecure work. This includes 
the introduction of a comprehensive licensing 
and monitoring system for labour hire agencies, 
the use of government procurement to promote 
decent work and ethical employment practices, 
the introduction and facilitation of the joint 
employment concept, the removal of barriers to 
effective enforcement and a targeted compliance 
audit in areas where obvious contraventions of 
existing laws have been allowed to flourish.    
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1. INTRODUCTION 
One of the most fundamental changes in the nature 
and structure of the Australian workforce in recent 
decades has been the emergence of various forms 
of insecure work. 

The ACTU’s 2012 report1 on insecure work described 
this phenomenon as the opening of a new divide in 
a workforce that now consists of two very different 
categories of workers. There are those at the ‘core’ 
of the labour market – full time employees with 
steady employment, sought-after skills and ready 
access to various forms of paid leave and other 
entitlements. There are others at the periphery 
– temporary, contract, casual, ‘gig’ economy and 
labour hire workers on low wages with few or no 
accrued entitlements, no employment security or 
opportunity for progression. 

There is no doubt that phenomenon of insecure 
work and all the attendant economic and social 
problems that come with it, are now spread right 
across the Australian economy. 

Although the unemployment rate has been 
trending downwards in more recent times, there is 
also a broad acceptance that this measure alone 
does not give a true picture of the state of the 
Australian labour market. 

The rate of underemployment (defined as the 
underutilisation of the productive capacity of 
the employed population and exemplified by the 
growth in part time jobs) now well exceeds the rate 
of unemployment and has been steadily trending 
upwards for a number of years. Underemployment 
now stands at its highest level since the ABS 
began collecting statistics on this phenomenon 
in the 1980s (about 1 million workers). Workers in 
the 15 to 24 age bracket have consistently had the 
highest rate of underemployment. The prevalence 
of underemployment has been greatest in the lower 
skilled occupation groups.2  

Casualisation is also a major contributor to 
insecurity at work. 

According to the most recent ABS figures (May 
2017), 23.5% of the entire workforce are employed 
as ‘casuals’ (up from 15.8% in 1984). The same 
figures show that just over 25% of all employees 
in Australia were employed without any paid leave 
entitlements. Of these, more than 85% considered 
their job to be ‘casual’ in nature. Younger workers 
and women are particularly affected. 

Whilst casualisation has been focussed in particular 
industries such as retail and accommodation 
and food services, casual density has increased 
in virtually all industries in recent years. And 
casualization alone does not tell the complete story 
of insecure work and precarious employment. There 
are a number of other important elements to the 
problem.

Workers in the construction industry are no 
strangers to the challenges of insecure work. 

The construction industry is cyclical and prone to 
large fluctuations in the level of investment and 
economic activity. That activity is often spread 
unevenly both geographically and across the 
different industry sectors. This contributes to the 
itinerant nature of the construction workforce. 
Workers have little choice but to ‘follow the work’ 
from region to region and around the country. In 
the lean times, many construction workers are 
exposed to extended periods of unemployment. 
Many leave the industry to look for work elsewhere. 

Construction work is also project-based. Whilst 
some workers enjoy ongoing employment, many 
can only rely on employment for the duration of the 
project they are on before they have to look for a 
new job. 

On top of this, there has been the inherent 
insecurity in all employment contracts in the 
construction industry. As late the second half 
of the 20th century, most construction workers 
worked on an ‘hourly hire’ basis, meaning that 
their employment could be terminated on an 
hour’s notice by their employer. Today, whilst some 
construction classifications are engaged on a 
weekly hire basis, most tradespeople and labouring 
classifications are ‘daily hire’ employees entitled to 
only one day’s notice prior to termination.

There are at least two other important elements 
to insecure work in the construction industry. The 
first is the use of labour hire and other ‘triangular’ 
employment arrangements such as group training 
schemes. 

Labour hire has been a feature of the industry for 
many decades. The use of labour hire arrangements 
in the industry grown exponentially. Ever since the 
ground-breaking Odco litigation of the late 1980s, 
the construction industry has been the laboratory 
in which employers have experimented to see just 
how far the labour hire concept could be pushed.

The second area in which the industry stands out 
for non-conventional methods of engaging workers 
is that of sham contracting. 

In previous times, building contractors directly 
employed their own workforce in large numbers 
to perform a range of tasks connected to the 
construction process. The current situation is 
radically different. Packages of work are let to 
specialist subcontractors. Subcontractors then 
themselves sub-let work to others further down 
the contractual chain. The large construction 
companies directly employ very few people to do 
‘hands-on’ construction work. This devolution of 
work and responsibility has now reached its logical 
end-point with individual workers, including lesser 

1. ‘Lives on Hold: Unlocking the Potential of Australia’s Workforce’ – ACTU 2012 
2. ABS 6202.0 - Labour Force, Australia, Nov 2016.
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skilled workers and those such as apprentices who 
require consistent direction and supervision, being 
deliberately misclassified as so-called independent 
contractors.     

In August 2016, there were just over 1 million 
persons who were working as independent 
contractors. Seventy two percent of those were 
males. Thirty percent were in the construction 
industry. The construction industry has more 
people working as independent contractors than 
any other industry. Many of them are ‘sham 
contractors.’

The focus of this submission will be on the extent 
and impact of insecure work in the construction 
industry in the ACT and the steps that could be 
taken to reverse the alarming effects that this 
phenomenon has visited on working people. 

2. DEFINITIONS AND 
CONCEPTS
(i) Insecure work
The 2012 ACTU Report provides a useful working 
definition of insecure work. According to that 
report, insecure work involves those various forms 
of engagement that provide very little economic 
and social security and offer people little control 
over their working lives. The characteristics of 
insecure work include unpredictable and fluctuating 
pay, little or no entitlement to paid leave, irregular 
hours, uncertainty as to employment duration and 
little capacity to influence working conditions.3   

Typically those whose working conditions could be 
said to be insecure would include those engaged 
as casuals, on short-term contracts, in labour 
hire, or as so-called ‘independent’ contractors. 
By this measure, at the time of the Report, there 
were about 4 million Australia in insecure working 
arrangements.     

The Report also dealt with what it referred to as 
‘working time insecurity’. This involves workers 
having insufficient hours of work available to them. 
ABS figures confirm that the underutilisation of 
sectors of the Australian labour force remains a 
serious problem for workers and the economy 
as a whole. Of the one million underemployed 
workers, about 94% were part-time workers who 
would prefer more hours. There are 10,300 of these 
workers in the ACT.4  

(ii) Types of Labour Hire Arrangements
Labour hire generally involves a worker who is 
employed and paid by an agency (the labour hire 
agency) but who works from day to day under 
the direction and control of a ‘host’ with whom 
the worker has no contractual or employment 
relationship. The host pays the agency for the 
provision of the labour hire workers.

Labour hire arrangements do not conveniently 

manifest themselves in a single form. There is 
a variety of labour hire types. Each represents 
a departure from the traditional employment 
scenario in which directly employed workers 
carry out work for their employer who is directing 
their work and who is legally responsible for their 
entitlements and other workplace matters such as 
workplace health and safety. 

One feature of labour hire is a devolution, 
outsourcing or blurring of typical employment-
related responsibilities. Another is the introduction 
of a third party intermediary between the party 
who has contracted to undertake work and the 
workers who actually perform the work. Often, 
beyond assembling a pool of available labour, 
this intermediary adds little or nothing to the 
production process itself. They are little more than 
an outsourced payroll system.

The 2005 House of Representatives Committee 
inquiry into labour hire arrangements (Making 
it Work 2005) identified at least five different 
categories in the Australian labour hire sector. In 
doing so, the report drew heavily on the academic 
work of Brennan, Valos and Hindle (2003)5 who had 
earlier identified the different categories of services 
provided by labour hire agencies. 

According to the 2005 Report, the first of these 
categories is known as the ‘labour hire employee 
services’. In this situation, the agency is the 
employer of the worker and the worker is hired 
out to perform services for a third party client. 
This is the most common form of engagement 
in the labour hire sector generally (Making it 
Work 2005:33) and the most common form now 
operating in the construction industry. 

The second form of labour hire is the ‘labour 
services contractor services’ approach. In this 
scenario the hired worker is an independent 
contractor and not an employee of either the 
agency or the host. This is the ‘Troubleshooters’ or 
‘Odco’ arrangement pioneered in the construction 
industry in the latter part of the 1980s. This 
arrangement remains far less prevalent in the 
construction industry than the first category 
referred to above.

The third category is known as ‘recruitment 
services’. In this situation a labour hire agency 
may ‘source and place’ workers for a client which 
then becomes the employer of the workers. In the 
construction industry at least, these recruitment 
agencies play a limited role beyond the white collar 
and executive positions.

The fourth example is ‘employment consulting 
services’. This is less of a traditional ‘labour 
hire’ arrangement but nonetheless involves the 
introduction of third parties and their employees/
agents into employment matters. Here the 
agency may provide advice and expertise to a 
client on employment related issues. The workers 
providing this service may be employees of, or in 

3. Report, page 1.
4. ABS 6226.0 Participation, Job Search and Mobility, Australia February 2016
5. On-hired Workers in Australia: Motivations and Outcomes; RMIT 2003
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an independent contractor relationship with, the 
consulting agency. 

The fifth approach is ‘managed project/contract 
services’. Here an agency may undertake specific 
operational functions that have been outsourced 
by the client. The agency may employ persons, 
use independent contractors or sub-let to other 
services providers to complete the contract with 
the client. This type or outsourcing and sub-letting 
of responsibilities is a common feature of the 
construction industry.

Because it is by far the most common form in the 
construction industry, this submission will focus 
on the first of these categories. However it needs 
to be kept in mind that in some cases, labour hire 
arrangements may exhibit one or more of these 
characteristics. In others, the characteristics 
exist but the arrangement itself may not be 
immediately apparent as labour hire and may not 
be identified by those involved as being a labour 
hire arrangement.  Formworkers in the ACT are a 
case in point.

CASE STUDY
Formworkers and Others in the ACT 
Construction Industry

In the ACT there are two major formwork  
companies in the commercial sector – IC 
Formwork Services Pty Ltd and Pacific 
Formwork. Both of these companies have 
a significant directly employed workforce. 
However, over time a sub-group has developed 
in the formwork sector which involves other 
companies that have been established purely 
to supply additional labour to the two major 
formwork companies. These businesses do not 
perform formwork on their own account. They 
are simply intermediaries that supply what was 
initially supplementary labour, but which has 
now developed into a more regular feature of 
the formwork workforce in the ACT.

The employees of these companies do 
not ‘badge’ themselves as employees of 
the company that actually employs them. 
Instead, they appear on construction sites 
wearing the uniforms of the major formwork 
companies and may even be inducted onto 
the site as major contractor employees. To 
the principal contractor on site and any other 
outside observer, they appear to be part of the 
permanent workforce of the major formwork 
contractor. In reality, their employment is much 
less secure.

The CFMEU understands that the formwork 
companies pay a flat hourly rate to the 
intermediary companies to supply these 
workers. However, they save on such costs 
as payment for inclement weather. This 
entitlement, which is payable to the directly 
employed workforce, is not paid to the 
intermediary company because they do not 
supply workers during periods of inclement 
weather and the workers therefore do not get 
paid this award entitlement.

The workers themselves are in no different 
situation to casual or labour hire workers. 
They are ‘on call’ and paid only when they are 
allocated to particular jobs. 

The union has found situations where these 
companies have purchased residential dwellings 
in the ACT to house these workers in chronically 
overcrowded conditions. Those who complain 
are moved on or not given work. 

Other scams include cash-in-hand payments 
which do not appear in time and wages records 
and tax is not remitted by the employer.

In the scaffolding sector the companies that 
own the scaffolding equipment no longer 
directly employ much of the direct labour 
that physically erects the scaffolding on-site. 
Instead these companies bid for work and then 
allocate the labour component of the work to 
one of many small operators who have a payroll 
system and a group of available but casual 
workers, and little else.

Although these types of arrangements may 
not usually be referred to as labour hire 
arrangements, they are in substance, no 
different.

Many individual concrete workers and 
labourers work illegally on Australian Business 
Numbers (ABNs) on a sham contracting basis. 
These workers are particularly concentrated 
in the domestic housing sector where virtually 
everyone works as a self-styled ‘independent 
contractor’, but many also work intermittently in 
the commercial sector, for example as ‘top-up’ 
labour for a major concrete pour. 
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(iii) Group Training Schemes
Group training organisations and group 
apprenticeship schemes involve the on-hiring of 
workers, generally younger workers who are new 
or recent entrants to the workforce, to various host 
trainers. Engagement with these hosts is taken, 
cumulatively, as counting towards the mandatory 
period of training required to complete a formal 
apprenticeship. 

For apprentices, group training organisations are 
a far cry from the traditional apprenticeships that 
had remained largely unchanged for centuries. 
Under a conventional apprenticeship arrangement, 
apprentices would learn the skills of their trade over 
a period of years and usually through employment 
with a single tradesperson employer. Some 
apprentices were even formally ‘indentured’ to 
their employer. Generally, steady and consistent 
work and proper training and supervision by a 
master tradesperson was an important feature of 
apprenticeships. 

In substance, the new group training schemes are 
a form of labour hire arrangement for apprentices 
and trainees. However, because the training 
aspect is an integral part of an apprenticeship, the 
group training organisations and the host have a 
responsibility to ensure that properly supervised 
on-the-job training is delivered to the apprentices 
which arguably goes above and beyond the training 
obligations for ordinary labour hire hosts.     

(iv) Problems Associated with Labour Hire
Many labour hire businesses establish and trade 
through multiple corporate entities. Although 
there can be legitimate reasons behind this, in 
many cases it is little more than a device used to 
minimise or avoid various taxes and liabilities. For 
example, payroll tax and workers’ compensation 
liabilities can be spread across the corporate group 
minimising the amount that would be payable as a 
single employer. 

In some cases, ‘phoenixing’ is used in an attempt to 
avoid creditors entirely. The practice of phoenixing 
is widespread in the construction industry. Labour 
hire structures have been linked to phoenixing 
arrangements in the construction industry.

The CFMEU has seen examples of labour hire 
workers being shuffled between multiple corporate 
entities, in some cases many times in a matter 
of months, without their knowledge or consent. 
This places their already precarious employee 
entitlements at even greater risk and makes 
the recovery of accrued, unpaid or underpaid 
entitlements very difficult.   

CASE STUDY
Jo (not her real name) has worked in the 
construction industry for three years. She holds 
dogging, traffic control, forklift and concreting 
qualifications/skills. She has never had full-time 
employment in the industry. All her work has 
been done as a casual or through a labour hire 
firm. One labour hire firm she worked for went 
into liquidation. She had not been paid correctly 
but thought there was little chance of 
recovering her money  after the company 
folded. 

‘The payslips I was getting weren’t matching 
what was going into my account. But you know 
as soon as you raise it as an issue you won’t 
get any more work, so what can you do?’

‘It’s almost impossible to get full-time work. The 
only option is labour hire. I do what I can on the 
job to show I’m a hard worker and am hoping 
that  someone will be impressed and offer me a 
full-time spot but so far it hasn’t happened.’

‘I was sacked on the spot with a group of labour 
hire workers at one job because the head 
contractor said he wanted to ‘weed out’ a few 
workers. We hadn’t done anything wrong. We 
had worked hard. If they want you gone they 
find a reason but sometimes it’s enough that 
the boss is having abad day and you’re gone. 
I had a minor injury on one job. I worked on. I 
didn’t claim compo, but that was it. The work 
suddenly dried up.’

‘I haven’t had any work for nine consecutive 
days now. It’s very hard. I’ve got a family. You 
can’t plan anything. You go from week to week 
just trying to make ends meet.’     
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3. PREVIOUS
INQUIRIES –
CONCLUSIONS AND
LESSONS
There has been a series of inquiries and reports into 
labour hire, sham contracting and other forms of 
insecure work in the last two decades. 

In 2001, the NSW Government released its Final 
Report of the Labour Hire Task Force. In 2003, 
the Final Report of the Royal Commission into 
the Building and Construction Industry contained 
a chapter on labour hire in the Australian 
construction industry.6 This was followed by the 
2005 Report of the House of Representatives 
Standing Committee on Employment, Workplace 
Relations and Workforce Participation, Making it 
Work: Inquiry into independent Contracting and 
Labour Hire Arrangements, and the 2011 Report 
from the Office of the Australian Building and 
Construction Commissioner, Sham Contracting 
Inquiry.

More recently, a number of state governments have 
initiated extensive inquiries into the insecure work 
and labour hire issues. 

The South Australian Parliament’s Economic and 
Finance Committee’s Final Report into the Labour 
Hire Industry recommended, amongst other things, 
the introduction of a national licensing scheme 
for labour hire firms and in the absence of such a 
scheme, the introduction of a state based scheme 
with the same features.7  

The Queensland Government members of 
the Finance and Administration Committee’s 
issued a statement of reservation with that 
Committee’s Final Report in June 2016 in which they 
recommended a mandatory labour hire register and 
mandatory terms in labour hire contracts to protect 
workers’ interests. A formal announcement to 
legislate for such a scheme was made in May 2017.8  

In Victoria, the Forsyth Inquiry released a 
comprehensive final report in August 2016. 
Amongst its recommendations was that the 
Victorian Government pursue through COAG, a 
national sector-specific licensing scheme and 
introduce its own scheme in the meantime, as 
well as establishing cooperative arrangements 
with other states on this issue. Two separate 2016 
Senate Committees also concluded that a public 
register/licensing system was desirable.9 

In the wake of the conclusions of these more recent 
inquiries, it seems that the move to a public register 
and mandatory licensing scheme for labour hire 

firms will be realised in one form or another in these 
state jurisdictions over the coming months. Many 
labour hire businesses operate nationally. Licensing 
schemes will be more effective where they apply 
more broadly. They will also be more effective 
where there is some synchronisation and exchange 
of information between the respective schemes. 

The CFMEU supports the introduction of a licensing 
scheme and public register for labour hire firms 
in the ACT. Such a scheme should apply across all 
industries in the Territory, in both the public and 
private sectors. However a licensing scheme by 
itself is not a panacea to the spread of labour hire 
and the broader problem of insecure work. It should 
be part of a suite of measures designed to bring 
back a degree of security, consistency and certainty 
to the working lives of people in ACT.       

4. THE EXTENT OF
INSECURE WORK IN
THE ACT
Labour Hire

Labour Hire Workers
Various public inquiries have lamented the 
weaknesses in the statistical data in relation to 
the use and growth of labour hire in the Australian 
economy. In 2005, a Productivity Commission 
working paper10 by Laplagne, Glover and Fry 
undertook an analysis of eight surveys containing 
information on labour hire employment between 
1990 and 2002. It concluded that four of the 
surveys provided a ‘sufficiently representative 
‘basis upon which to describe the ‘rate of labour 
hire employment’ between these years. That 
research found that there were around 270,000 
labour hire employees in 2002, being 2.9% of all 
employed persons in the Australian economy. The 
study also noted that:

…. the number of labour hire workers in workplaces 
with 20 or more employees grew from 33,000 in 
1990 to 190,000 in 2002, an increase of 15.7 per 
cent per year. Further, the proportion of labour 
hire workers among all employees of these 
workplaces grew almost fivefold, from 0.8 per cent 
in 1990 to 3.9 per cent in 2002. These estimates 
support claims of a rapid expansion in labour hire 
employment over the 1990s and early 2000s.11 

According to the most recent ABS Characteristics 
of Employment survey, there were 600,800 people 
(or about 5% of all employed persons) nationwide 
who had found their job through a labour hire firm 
or employment agency. 

6. Volume 8, part 10. 
7. Report tabled in the House of Assembly and ordered to be published 18 October 2016 – Recommendations 1 and 2. 
8. statements.qld.gov.au/Statement/2017/5/1/mandatory-licensing-to-crack-down-on-rogue-labour-hire-operators 
9. Federal Senate Education and Employment References Committee, Report on the inquiry into the impact of Australia’s temporary work visa programs on the Australian labour 
market and on the temporary work visa holder, March 2016; Federal Joint Standing Committee on Migration, Report on the inquiry into the seasonal worker program, May 2016. 
Referred to in the Queensland Parliamentary Committee Final Report
10. The Growth of Labour Hire Employment in Australia – February 2005. 
11. Ibid page 4.
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The construction industry was the industry division 
with the second highest number of males who 
had found their job through a labour hire firm/
employment agency (10%). The most common 
occupation groups for males who had found 
their job through a labour hire firm/employment 
agency was machinery operators and drivers 
(21%), technicians and trade workers (19%) and 
labourers (18%), all of which classifications feature 
significantly in the construction industry. 

The survey also showed that there were 192,700 
employees in the ACT of which 8,200, or about 
4.3%, found their job through a labour hire firm or 
employment agency.

Labour Hire Firms in the ACT
Just as the labour hire types can vary, so can the 
business models which deliver labour hire services. 
Labour hire businesses can be part of a well-
established, multinational corporate group that 
provides labour hire services across industries and 
continents. 

At the other end of the spectrum are the small, 
undercapitalised ‘fly-by-night’ operators whose 
owners tend to focus on one industry with which 
they claim some familiarity. Often these businesses 
are short lived, although it is not uncommon to see 
failed business operators re-emerge in the labour 
hire space in a different corporate guise.    

Some of the labour hire businesses currently/
recently operating in the ACT  include the following:

Workfast Labour Hire, Employ Me Pty Ltd, Labour 
Solutions Australia, Workpac Group, Drake 
International, Labour Ready Services, Allstaff 
Australia, Hays Trades and Labour, Lack Group, 
Trades Labour Hire, TEMPlar, AMC, Emplace, 
Randstad, DC Resourcing, XMPLAR, Trak Building 
Services, Cetroker, Christies People and BNC.  

Some labour hire firms tend to specialise in filling 
very short term temporary vacancies. Others 
provide labour to seasonal industries during peak 
periods or source highly skilled workers to fill 
specialised positions. 

In the construction industry, the use of labour 
hire has long since surpassed any notion of being 
confined to only providing supplementary labour. 
Labour hire is now an alternative to, or major 
substitute for, full-time direct employment in an 
industry where multi-employer workplaces and 
long chains of subcontracting of discrete packages 
of work are already the norm. 

Labour hire is often seen as providing a cheaper 
alternative to full-time direct employment. Labour 
hire workers are regularly brought in to work 
alongside direct employees. They perform the same 
work but can be engaged on different, and usually 
inferior, rates and conditions of employment. This 
presents a serious challenge to the employment 
security of full time employees of the host. 

Not surprisingly, unions in the construction 
industry have developed clauses in enterprise 
bargaining agreements that seeks to ensure 
that labour hire workers are paid at least the 
equivalent rate of those employees that they are 
working alongside. The Federal Government’s 
recent Code for the Tendering and Performance of 
Building Work 2016 has deliberately undermined 
these efforts by stipulating that an enterprise 
agreement which includes a term that prescribes 
the terms and conditions on which the employees 
of subcontractors can be engaged can attract a 
penalty for the employer including disqualification 
from federally funded work.12       

Group Training Schemes 
There are at least seven (7) Group Training 
Organisations (GTOs) training apprentices for the 
ACT construction industry. Four organisations train 
the bulk of these apprentices.  Those four are:

• MBA Group Training

• HIA Group Training

• Electrotechnology Industry Group Training and

• NECA Group Training

The remaining GTOs have small numbers ranging 
from 3 to 10 Apprentices. These numbers fluctuate 
over time.

These GTOs provide both formal ‘off-the-job’ 
training and practical training through the 
allocation of apprentices to employer participants 
in the group training scheme. Unlike ordinary 
apprenticeships where the apprentice works with 
one employer, these schemes allocate apprentices 
to a range of the host attempting to match the 
training and supervision needs of the apprentices 
with the labour requirements of those hosts. 
GTOs therefore have a number of similarities with 
ordinary labour hire firms.

The CFMEU understands that the total number of 
Apprentices undertaking training in the ACT in the 
general construction trades, including plumbing, is 
approximately 1,480. An additional 500 apprentices 
in the electrical trades bring the total number of 
ACT apprentices to approximately 2,000. 

12. Section 11(3)(f)
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Funding of GTOs 
The ACT Training Fund Authority (TFA) is an 
independent statutory agency established by ACT 
legislation that provides funding for the training of 
workers and the development of skills considered 
to be in short supply in the ACT construction 
industry. Its objectives include: 

• the promotion through training of increased
productivity, career opportunities and work
health and safety in the construction industry

• the equitable distribution of funds to employers
and employees in employment- related training;
and

• the allocation of funds against determined
priorities for training delivery.

The TFA administers a training fund which derives 
its income from a 0.2% levy on the value of 
construction work which is paid by the project 
owner.  

The TFA has provided financial support to GTO’s 
operating in the ACT from its Entry Level program 
funding.  According to the most recent TFA annual 
report about 38% of the Authorities total income 
(or $1,622,784) was expended on the entry level 
programme. Of this amount, the overwhelming 
majority, about 85%, went to three main group 
training organisations, including Master Builders 
Group Training Ltd.

In addition to industry funding through the TFA, 
federal taxpayers also contribute to GTO funding. 
Federal funding currently provides GTO’s with a 
commencement incentive of $1,500 for a full time 
apprentice and a $2,500 ‘Completion Incentive’ 
with a further ‘Recommencement Incentive’ of $750 
and additional incentives for some other industries, 
mature age workers and Australian Apprentices 
with a disability.13  

For some time now, the Union has been concerned 
that trainees and apprentices engaged through 
group training arrangements may be used as a 
form of low cost contingent or supplementary 
labour by some businesses in the industry. There 
are some indications that, rather than providing 
participants with quality training and work 
experience opportunities, participants in these 
schemes are being used on construction sites as a 
form of low cost supplementary labour, with little 
control or supervision over the circumstances of 
their work. In some cases young apprentices are 
being used as cheaper substitutes for builders’ 
labourers, performing repetitive or unskilled or 
arduous physical work with little or no connection 
to the trade skills they are supposed to be 
developing. The youth and inexperience of most of 
the GTO apprentices adds to their vulnerability in 
the workplace.

Workplace Health and Safety in 
‘Triangular’ Employment Relationships 
Both labour hire firms and GTOs allocate their 
workers to a large number of different hosts. One 
longstanding complaint about labour hire agencies 
is that very few of them, in the construction 
industry at least, go to the effort of attending the 
worksite where their workers are being sent to 
look at the suitability of the site or to consider any 
particular workplace safety issues that the site 
may present. Workers are simply sent from one 
job to the next. This is a significant concern given 
the dangerous nature of the industry. It is also 
inconsistent with the legal obligations that labour 
hire agencies have to ensure the health and safety 
of their employees.

Workplace health and safety duties are not 
confined to the employing labour hire entity 
where ‘triangular’ working arrangements exist. 
Similar duties also extend to the host ‘employer’. 
The model WHS laws proceed on the basis that 
there may be multiple duty holders depending 
on the circumstances of the workplace. The first 
report of the Review Panel that drafted the model 
laws concluded ‘that the model Act must provide 
a broader scope for the primary duty of care, to 
require those in effective control or influencing the 
way work is done to protect the health and safety 
of those carrying out the work.’14   

Underhill and Quinlan have observed that the host’s 
obligations to labour hire employers are akin to 
those owed to their own employees.

They must provide training and supervision to 
enable the safe performance of tasks, conduct  
risk assessments, monitor working conditions to 
ensure new OHS risks are not introduced,  
and advise the agency employer should a change 
of job tasks arise for agency employees.  
These obligations reflect, in part, the extent to 
which agency workers OHS is contingent on  the 
constant involvement of the host.15  

13. www.australianapprenticeships.gov.au/publications/summary-australian-government-australian-apprenticeships-incentives-programme 
14. Australian Government, National Review into Model Occupational Health And Safety Laws, First Report To The Workplace Relations Ministers’ Council, October 2008, 62-3 quoted in 
Victorian Inquiry into the Labour Hire Industry and Insecure Work Final Report 31 August 2016 pg 134 
15. Underhill E and Quinlan M, ‘Beyond statutory enforcement – alternative approaches to improving 
OHS in the temporary agency sector’ (2011) 9:2 Policy and Practice in Health and Safety 109. quoted in Victorian Inquiry into the Labour Hire Industry and Insecure Work Final Report 31 
August 2016 pg at 132
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CASE STUDY
David was working as a labour hire worker in 
December 2014.  Although he had about 14 
years’ experience in the construction industry 
as a carpenter, he had only been with the 
labour hire firm on and off for between 4 and 
6 months.  During his time working as a labour 
hire employee for this firm and others, he had 
previously tried to raise safety issues and been 
told “do you want the job or not”, he had also 
seen this happen to other employees.  This 
experience made him reluctant to push safety 
concerns.

On 4 December 2014 David started work for 
the first time on the demolition of the Old 
Canberra Building on London Circuit.  The 
demolition contractor had control of the site 
and David was there as a labour hire worker.  
They started demolishing part of the structure 
and David noticed that it was very unusual.  
There appeared to be a large amount of 
gyprock packed into the ceiling which would 
not normally be the case.  David asked the 
supervisor about this and how they should 
approach it.  The supervisor did not know how 
to deal with it because it was so unusual.  David 
asked if they could see the schematics or plans, 
to try and clarify what they were being asked to 
demolish and work out how to do so safely.  The 
supervisor told him “don’t worry about it just 
work around it”. 

David continued to “work around it”. 

Later that day, shortly after he had returned 
from his lunch break, David was standing in his 
work area before starting work the and ceiling 
fell on him.  He was pushed into concrete and 
trapped.  David suffered nerve damage in his 
shoulders, muscle and tissue damage in his 
legs, his pelvis was fractured in four places, five 
crushed ribs, and other bruising and scarring.

David was not able to work at all for about 18 
months, he is now able to work but only on light 
duties.

David finds it difficult to get suitable work 
because of his physical limitations: he cannot 
sit or stand for long periods, he has restrictions 
on how much he can lift, he can no longer work 
with hand tools.  He is now performing work 
through labour hire agencies again. 

David’s current experience as a labour hire 
worker is that while the labour hire firms may 
place him in jobs on the basis of his light 
duties requirements, the host employers do 
not respect those requirements.  For example 
one labour hire agency got him a job driving an 
Alimak on a construction site in Tuggeranong, 
which was within the scope of his light duties.  
However the foreman of the site asked David 

to perform other work which was not within the 
scope of his light duties. David tried to do those 
other duties but was not able to do so.  David 
raised this with the foreman who told him “if 
you don’t do the other work (i.e. other than 
driving the Alimak) we don’t need you here”.  
David had to give up that job, with the 
consequence that he was then out of work for a 
period. 

David has had similar experiences with other 
placements, including one job where although 
the host was aware of his work restrictions, 
they repeatedly required him to perform tasks 
which were not within the scope of those 
restrictions.  David’s view is that the labour hire 
agencies do not ensure that he is given safe 
work within the scope of his restrictions.

David considers himself lucky to be alive and he 
wants to work but he cannot find an employer 
who respects his physical limitations.  He finds 
this disheartening.  
There is an ongoing dispute between the 
labour hire agency, the demolition 
contractor, the builder, and the land owner 
(and their respective insurers) about who 
should be liable to compensate David for his 
injuries.   David believes that labour hire 
employers should be more directly 
accountable for their workers and for 
compensating them if they are injured.  
David feels that he cannot psychologically 
move on from his injuries while the question 
of liability and compensation remains 
undecided.  He continues to wake at night in 
pain and with nightmares and concerns 
about his future while he is caught in the 
dispute about the question of legal liability 
for his injuries.  David says the effect of the 
injury on him has been emotionally, 
physically and financially devastating

The same criticisms that are leveled at labour hire 
firms and host employers about compliance with 
WHS duties can be directed at GTOs in the ACT. In 
some senses, the problem is even more acute. The 
group training scheme arrangements notionally 
include formal requirements for training and 
supervision, proper consultation between the GTO 
and the host and measures to ensure adequate 
work health and safety arrangements are in place. 
The reality falls far short. 

The CFMEU understands the MBA GTO for example 
has over 150 apprentices allocated to a range 
of different employers in the ACT, but have only 
two field officers attending job sites at any one 
time. This means it is physically impossible for 
the scheme to monitor all of these workplaces 
to ensure that safety, supervision and training 
meet acceptable standards. It may also be 
legally impossible to meet the basic supervision 
requirements of the Work Health and Safety Act 
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2011 and obligations under the Work Health and 
Safety (How to Manage Work Health and Safety 
Risks) Code of Practice 2011. This is particularly 
so when apprentices/trainees are simply ‘passed 
around’ to various employers who provide limited 
supervision and training and who may even 
have no formal connection to the group training 
arrangements. 

A recent Canberra Times article stated that three 
construction industry trainees/apprentices are 
injured on worksites in the ACT every month and 
almost one in seven of the apprentices in the 
MBA scheme have lodged claims for compensable 
injuries, a rate much higher than the industry 
generally.16  

These problems are made worse when, as 
happened in one recent case, an apprentice was 
transferred to other sites and hosts, including those 
allegedly with no connection to the group training 
scheme.       

CASE STUDY
The MBA GTO conducts a school based, work 
experience program called the ‘Kids Assist’ 
Program. As part of the program, the Master 
Builders Association receives public monies 
from the Department of Education, to take 
on school-based work experience students, 
provide them with a defined amount of in-
house training and then facilitate the students’ 
work on site for the delivery of practical work 
experience. 

In April, 2016 16 year old Canberra school boy, K, 
was enrolled in the program.

As part of the ‘Kids Assist’ Program, K was 
supposed to be working on a site under the 
control of a local principal contractor Builder 
1 who is the principal host for the Program 
and with their subcontractor Sub-contractor 1. 
Builder 1 and Subcontractor 1 had entered into 
host agreements with MBA GTO. 

On 26 October 2016, K was not able to complete 
his practical work experience on the site 
operated by Builder 1, due to a large number 
of other apprentices and trainees already on 
site. Subcontractor 1 then decided to transfer 
K to another site in Amaroo, which was under 
the control of another local principal contractor 
Builder 2. 

While at the Amaroo site K was inducted into 
the safety system of another subcontractor 
called Subcontractor 2. It has been alleged that 
Builder 2 and Subcontractor 2 were not involved 
in the Kids Assist Program, and neither had 
approved host applications with the MBA GTO. 

On 27 October 2016, whilst working on the site 
operated by Builder 2, K fell approximately 
7 metres through an unguarded penetration 
suffering significant injuries.  

One conclusion that might be drawn is that all 
of the relevant duty holders failed to properly 
exercise their duties pursuant to the Work 
Health and Safety Act 2011 that contributed to 
the injuries suffered by K.

Another MBA GTO first year apprentice was 
seriously injured on a Denman Prospect 
construction site in December 2016. His fingers 
were severed by a power saw and he required 
major surgery. The MBA CEO was quoted in the 
media as saying he ‘was unsure as to whether 
the first year apprentice was supervised’ when 
he suffered the serious injury. Other media 
reports indicated that the same apprentice had 
sustained an eye injury on site four months 
before the power saw incident.

Insofar as we are aware, no prosecutions have 
followed from any of these incidents.      

16. 27 February 2017 - http://www.canberratimes.com.au/act-news/up-to-one-in-seven-apprentices-injured-in-the-act-lawyer-cites-culture-of-bullying-20170213-gubmcj.html
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Workplace Health and Safety in the ACT – 
Role of Peak Employer Groups
In October 2012 the ACT Government conducted 
an inquiry into safety in the construction industry. 
The report of the inquiry was called ‘Getting Home 
Safely’ (the Report). 

The Report focused on existing WHS laws and 
practices in the ACT. It found that the attitude of 
significant elements of the construction industry 
to those laws was unsatisfactory in a number of 
key respects. The Report outlined twenty-eight 
recommendations to address the safety culture in 
the ACT construction industry. Of the twenty-eight 
recommendations, five of the recommendations 
specifically related to the ACT Master Builders 
Association (MBA) for action.17 

Following the release of the Getting Home Safely 
(GHS) report, the Master Builders Association 
released a response (the ‘Gower Review’). The 
Master Builders released a synopsis of the Gower 
Review, but not the full document. 

The MBA’s Gower Review report stated: 

The MBA felt it was imperative that 
recommendations in the Briggs-McCabe report did 
not create additional administrative burdens that 
would adversely impact on members’ viability and 
their ability to conduct their businesses by adding 
more complex compliance measures.

The MBA’s Gower Report also stated that the MBA 
rejected two recommendations from the Getting 
Home Safely Report (recommendations 10 and 11). 
The rejected recommendations were: 

(i)  The development (by the MBA and the Housing
Industry Association) of clear frameworks
for the management of safety on ACT
construction sites, recognising the practical
needs of varying sized businesses and the
differing sectors, such as civil, commercial and
residential, and recognising the importance
of good planning in achieving safer worksites;
and

(ii)  The Master Builders Association and the
Housing Industry Association should include
in any guidance on safety frameworks for
their members the allocation of responsibility
for oversighting safety on projects, the
recommended minimum training and
competencies for such roles and the
appropriate safety governance processes
which should be in place, recognising the
varying types and sizes of employers in the
industry.

In 2016, the ACT Government conducted a Review 
of the Getting Home Safely Report. The ACT Branch 
of the CFMEU made submissions as part of the 
Review. Among other things, the CFMEU highlighted 
the failure of the MBA to properly address the 
recommendations outlined in the Report. 

The failures of a group training organisation in 
the K case and the lack of commitment to the 
recommendations in the Report, clearly highlight 
the MBA’s unfortunate attitude towards improving 
the ACT construction industry’s safety culture. The 
CFMEU contends that the safety culture envisaged 
by the ACT Government does not align with the 
profit- focused approach of the MBA.

(v) Sham Contracting
In 2011, the CFMEU undertook a major analysis 
of the problem of sham contracting in the 
Australian construction industry. Using published 
and unpublished ABS and other data, the union 
demonstrated beyond any doubt in its ‘Race to 
the Bottom’ report that sham contracting was a 
major problem for the industry. Given the amount 
of tax revenue foregone through the practice of 
sham contracting, the union concluded that sham 
contracting also had serious implications for the 
national economy and the delivery of government 
services.

The statistics published in 2011 presented a stark 
picture. Of the one million plus independent 
contractors, one third of them worked in one 
industry – construction. Independent contractors 
represented over 35% of the entire number of 
persons employed in the construction industry. 

As the 2011 report noted, whilst there are many 
legitimate independent contracting arrangements 
used in the construction industry, there are many 
others who present as independent contractors 
but who are in truth part of disguised employment/
sham contracting arrangements.

The latest statistics18 show that little has changed. 

So-called independent contractors are still 
heavily concentrated in the construction industry 
(just over 30%). Many of them report working 
arrangements that more closely resemble 
employment relationships and the number of 
those doing so has, in a number of crucial respects, 
increased since the 2011 report. For example, the 
number of independent contractors who did not 
have authority over their own working procedures 
has risen from 43% to 64.4%. The number of 
independent contractors not able to sub-contract 
their work has also risen from 32% to over 42% of 
all independent contractors. 

A staggering 86% of all independent contractors 
reported a continuous working relationship with 
their current employer/business for more than one 
year. Forty percent have been so engaged for ten 
years or more and twenty percent for twenty years 
or more.

In the ACT, independent contractors represent 
approximately 5.6% of the total number of 
employed persons. 

17. “Getting Home Safely”. Report of the Inquiry into Compliance with Work Health and Safety Requirements in the ACT’s Construction Industry.  Recommendations 5, 6, 10, 11 and 15. 
18. 6333.0 Characteristics of Employment ABS August 2016, released May 2017. 
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CASE STUDY
Delnas Pty Ltd (Delnas) was a roofing contractor 
on the AFP Forensic Facility site in Canberra. 
Delnas is a ‘subcontractor of the year – ACT 
MBA ‘Excellence in Building’ Awards 2009 and 
2011. It had a number of employees, including 
John19. 

John was called into the office by a company 
representative and told the company ‘had too 
many employees’ and that as from the following 
week, John would be required to submit invoices 
as a subcontractor rather than fill in time 
sheets. He is told ‘everything else will be the 
same but you will be on an ABN and have to pay 
your own tax.’ 

Later that day he is forced to sign a letter 
dictated to him by the company saying that he 
was resigning his employment. He is told it was 
so he could be ‘put on the subbie rate of $25 
per hour’ and if he did not like it ‘he could find 
work somewhere else.’ 

John said being taken off full-time employment 
would affect his ability to buy a family home as 
the bank required evidence of full-time work 
before they would issue a loan. He was told he 
would be given a letter saying he had been with 
the company so that he could get a loan. John 
signed the resignation letter.

The next day, after seeking advice from the 
union and family members, John tried to retract 
the letter of resignation. The company rejected 
that approach. 

John tried to renegotiate his rate as a 
‘subcontractor’ to take account of taxation 
and insurance liabilities that he would have 
to take on. His hourly rate was also to be 
reduced from $29.35 as an employee to $25 as 
a ‘subcontractor’. That was also rejected by the 
company.

John continues to work the regular hours and 
under the direction of Delnas, but as a so-called 
subcontractor. All the indicia of an employment 
relationship remain in place. Invoices are 
required of John in the place of time sheets. 
Eventually John is told he is no longer required 
by the company. 

CASE STUDY
The CFMEU has initiated court proceedings 
against a Canberra painting contractor alleging 
the following:

Painting tradespeople were engaged by the 
company of various construction sites in the 
ACT. Some of those workers were employees of 
the company, others were labelled and treated 
as ‘independent contractors’. The working 
arrangements for those labelled independent 
contractors were consistent with them being 
employees engaged under a contract of service.

Some of the so-called contractors were required 
to have ABNs. Each of them worked for a 
flat hourly rate of pay. Some of the workers 
were told they would be converted from 
‘ABN workers’ to employees ‘after a couple 
of weeks’. Each of them continued working 
under sham contracting arrangements. Each 
of them were required to work when and as 
directed by the company. They were directed 
from job to job by the company. They were 
unable to delegate their work to others. They 
were required to submit ‘invoices’ that reflected 
no more than the number of hours they had 
worked. The workers received no annual leave, 
public holidays, penalty rates, allowances, 
superannuation, redundancy contributions, sick 
leave or rostered days off.

When the company became aware that he 
workers had sought advice and representation 
from the union, they were dismissed.

The union is seeking declarations that the 
company has misrepresented employment 
relationships as those of principal and 
independent contractor. It also seeks back-
payments for entitlements due under the 
relevant industrial instruments, and penalties.

19. Not his real name 
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Sham Contracting – The Residential 
Housing Sector
In the recent Victorian inquiry into labour hire and 
insecure work, the Housing Industry Association 
submitted that independent contracting was 
a ‘quintessential feature of the residential 
construction industry.’20 They estimated that 
independent contractors perform up to 80% of 
the construction work undertaken on detached 
residential housing projects.21 

There is no question that the overwhelming 
majority of work carried out in the residential 
construction sector is done under what are labelled 
‘independent contractor’ arrangements. What the 
HIA and other employer bodies never deal within 
their public statements and submissions is the legal 
legitimacy of these arrangements.  

Even the most cursory examination of working 
arrangements in residential construction would 
reveal that sham contracting is an entrenched 
device used to avoid workplace, taxation and other 
laws. This phenomenon occurs in the ACT just as it 
does around the country. 

Builders labourers and other so-called ‘contractors’ 
work under the direct supervision and control of 
others for an ‘all-up’ hourly rate for months and 
even years at a time. They submit bogus ‘invoices’ 
which are little more than time sheets. There is 
a common and conveniently held misconception 
that simply holding an ABN confers independent 
contractor status irrespective of the substance of 
the relationship. The larger housing construction 
companies boast virtually no employees but have a 
regular workforce of sham contractors carrying out 
their work.

An audit of working arrangements in the residential 
housing sector is long overdue. 

20. Op cit pg 342. 
21. Ibid.
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5. ISSUES AND
CONSEQUENCES
RELATING TO
INSECURE WORK
Casualisation – Traffic Control Workers in 
the ACT Construction Industry
The traffic control sector of the construction 
industry is notorious for the very high levels of 
casualisation of its workforce. The union estimates 
that casuals constitute at least 90 to 95% of the 
total workforce of the sector. In some instances 
among particular companies, the rate is even 
higher. 

Workers are casuals who are generally ‘on-call’ 
meaning they wait from day to day to find out, 
usually by text message or phone call, whether 
they will be required for work and if so, which job 
they will be working on. If no message comes, there 
is no work. Many workers have been engaged on 
this basis with multiple employers for years on 
end. Others have worked for a single employer as a 
casual for a number of years. 

Because of the short-term nature of engagement 
in the sector most employees have no access to 
the unfair dismissal jurisdiction of the Fair Work 
Commission. Very few have access to casual 
conversion rights. 

One common practice in the industry is to ‘punish’ 
employees who raise queries about working 
conditions or work rights by withholding work from 
them. Shifts that would ordinarily be allocated 
suddenly ‘dry up’. This vulnerability to having work 
withdrawn makes workers extremely reluctant to 
make complaints about wages and conditions or 
workplace safety. It makes workers cautious about 
exercising their right to freedom of association 
and union representation. Collective bargaining 
and the election of workplace union delegates is 
also extraordinarily difficult for workers in these 
circumstances.

Setting up a traffic control business requires very 
limited capital and equipment. There are very few 
barriers to entering the market as a traffic control 
business. The work of traffic control could just as 
readily be performed by direct employees of the 
principal contractors. Traffic control businesses are 
largely about supplying a substituted casualised 
workforce to head contractors in the same way as a 
more typical labour hire firm would.

CASE STUDY
XYZ Traffic Control Pty Ltd has a control to 
supply traffic control services on a major public 
infrastructure project in Canberra. It employs a 
workforce that aside from some administration 
and management staff, is almost entirely 
casual. The work is covered by the Building and 
Construction General On-Site Award 2010.

XYZ workers approach the union complaining 
that they are not provided with rest breaks 
through the day. They work eight and a half 
hours on an ordinary day but are only paid for 
eight hours. They are not given a thirty-minute 
lunch break or rest breaks during the course 
of the day. One female worker says she is only 
given a five-minute break if an employee of the 
major contractor offers to relieve her for a short 
time. Another worker says he has had to work 
twelve hours without a break. Workers are told 
they cannot sit and have to eat while they are 
standing. 

No penalty rates are paid for work done where 
workers have to work through a rest break as 
required by the award. Nor are penalty rates 
paid for early starting times (sometimes 5am) 
or where there has been less than ten hours 
between the end of one shift and the start of 
the next. Both of these entitlements arise under 
the award. A lump sum is paid to some workers. 
They are not told what it is for or how it was 
calculated. Eventually an employee makes an 
inquiry and is told it was for backpay for meal 
breaks not taken. No further information is 
provided.

A worker who has a disagreement with the 
owner/manager inexplicably is denied any 
shifts for two weeks immediately after the 
disagreement. 

Proper uniforms and personal protective 
equipment are not supplied to the workers. One 
worker received only one shirt and one pair of 
trousers which did not fit. The worker was told 
to buy more clothing from their own funds. They 
did so, provided a receipt to the company, but 
were never reimbursed.

In 2016 the CFMEU approaches XYZ to negotiate 
an enterprise agreement. Shortly after, all 
workers are called to a company meeting and 
told that their ongoing employment would 
be put at risk if they pursued an agreement 
through the union. All employees were 
actively discouraged from union seeking union 
representation. 
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CASE STUDY
George was a CFMEU member employed 
by a labour hire firm on a federally funded 
construction project at the Australian National 
University. 

George raised a complaint about his working 
conditions on the job with the principal 
contractor for the project. The principal 
contractor did not employ George but had 
overall responsibility for delivery of the project 
and for working conditions, including workplace 
health and safety responsibilities, on the site.

Instead of dealing with the complaint, the 
principal contractor takes exception to George 
making the complaint. The contractor contacts 
the labour hire firm and directs them to remove 
George from the site. George has no right to 
bring unfair dismissal proceedings against the 
head contractor who has had him removed. 

The CFMEU is forced to bring a general 
protections claim against George’s employer, 
the labour hire firm and against the builder, on 
the basis that his interests have been unfairly 
prejudiced by being removed from site for 
raising a legitimate complaint.

A monetary settlement is obtained for George 
but his ongoing employment on a major and 
long-term construction project is at an end.

(i) Labour Hire
Labour hire firms often display a cavalier attitude to 
their obligations as employers. Payments are made 
late or not at all. The high turnover rate of labour 
hire firms means the limited accrued entitlements 
that may be available and owing can be lost 
during an insolvency event. The employers show 
little regard for the personal impact of unpaid or 
underpaid entitlements.  

CASE STUDY
Sydney-based labour hire business Zenith was, 
until recently, an active labour hire business in 
the ACT 

• There are/were a number of companies in
the Zenith group, including:

• Zenith Workforce Pty Ltd (deregistered),

• Zenith Workforce (NSW) Pty Ltd (now under
external administration),

• Zenith Workforce NSW (currently registered),

• Zenith Workforce (Qld) Pty Ltd
(deregistered),

• Zenith Workforce (WA) Pty Ltd (deregistered)

• Zenith Workforce (Vic) Pty Ltd (deregistered),

• ACT ZWF Pty Ltd (deregistered),

• ZWF ACT Pty Ltd (currently registered)

• ZWF NSW Pty Ltd (deregistered)

• ZWF NSW2 Pty Ltd (currently registered);
and

• ZFW Services Pty Ltd (now under external
administration).

The CFMEU conducted wage claims on behalf 
of two of its members against one of the Zenith 
corporate entities. In the course of the claim, 
it became apparent that the workers had been 
moved back and forth between several of 
the Zenith entities during a six month period 
without their knowledge or consent. This was 
clear because different employing entities 
appeared on their payslips.  Concerns were 
raised that the transfer between the different 
entities may have resulted in the underpayment 
or non-payment of PAYG and payroll tax 
remittances as well as underinsurance for 
workers compensation through underestimation 
of the number of employees.

Ultimately a settlement of the wage claim was 
achieved for the ex-employees.
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CASE STUDY
"Garry" (not his real name) is a scaffolder in 
Canberra with thirty years’ experience in the 
industry. He is currently permanently employed 
but has recently worked for an extended period 
as a ‘casual’ on the books of several different 
labour hire firms at the same time.

Garry says the biggest problem with labour hire 
is the lack of a guaranteed number of hours and 
a guaranteed income. “You might pick up only 
a day’s work in a week. If you were lucky you’d 
get four or five days. But it’s hard to plan for 
anything in that situation. 

Usually they would call at five or six-thirty at 
night to tell you if you had work the next day. By 
that time it was too late to call one of the other 
firms to see if they had any work for you. 

Safety is also a huge problem. When you work 
as labour hire they just want you in and out of 
there. They want the job done. You are moving 
from one job to the next without really getting 
familiar with the place and where the safety 
problems might be. No-one takes the time to 
show you the site.

Body hire and casualization have increased a 
lot in the last fifteen years or so. When I first 
started you might work for a company for a 
couple of days then once they saw that you 
were any good you’d be put on as a permanent 
worker. That’s all changed. Body hire and 
casuals are part and parcel of scaffolding in 
Canberra now. I know of one company that 
supplies all the scaffolding gear but only has 
one full-time scaffolder on their books. They just 
top up with casuals as they need them.”  

Labour hire is used as the last resort for workers 
who are finding it difficult to obtain full-time 
work. In the construction industry the physical 
demands of the job can mean that workers are 
unable to meet all of those demands as they get 
older, making it more difficult for them to find 
work.

CASE STUDY  
"Mario" (not his real name) has worked in the 
construction industry as a builders labourer for 
more than 30 years. He has worked full-time 
with three of the largest building companies in 
the country for periods of five and ten years. 
After being out of work for 6 months, a friend 
suggested to Mario that he should try labour 
hire. Since then he has been 
‘on the books’ of two labour hire companies for 
about 12 months.

‘I’ve had calls at 4am saying I was needed on 
a job at 6am. You just don’t know when you will 
be needed. Apart from that not having sick days 
or holiday pay is a real problem. If you are 
rained off a job and can’t work, you don’t get 
paid. I wasn’t used to that after working full-
time for so long.’

‘Working for labour hire you really don’t feel like 
you are part of the company that’s doing the 
job. It doesn’t feel like there is any loyalty. You 
are just a number. And you don’t feel any 
loyalty back. You just don’t get the satisfaction 
you get from being full-time with a company 
over many years.’

‘I’ve seen blokes on labour hire refuse to do 
something they shouldn’t have to do and you 
just don’t see them back on the job again. You 
are really just one phone call away from the 
sack.

‘I heard someone say that labour hire would 
never take off in Canberra, but now it’s 
everywhere. I’m trying to get back into a full-
time job but as you get older, no-one wants to 
know about it.’  
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6. RECOMMENDATIONS
(i) A national approach?
The momentum for major reform in the area of 
insecure work has increased markedly in the 
last couple of years. In 2016 three other States 
concluded inquiries in this area and are at various 
stages of implementing the recommendations 
arising out of those processes. 

There is a pressing need for the national 
implementation of measures that will reverse 
and remedy the damaging effects of the spread 
of insecure work. So much was made clear by 
the ACTU’s 2012 Report. For more than a decade 
however, regulation of workplace arrangements, 
particularly for the private sector, has been 
overwhelmingly the province of the Federal 
Government. 

The political orientation of the current Coalition 
Government makes it unlikely in the extreme that 
those measures will be initiated at the federal 
level. This does not necessarily mean that a 
coordinated approach cannot be developed across 
the States and Territories, particularly between the 
four jurisdictions that are now leading the reform 
agenda in this area.

Recommendation

The ACT Government should monitor and 
consider the outcomes of the respective 
inquiries in South Australia, Victoria and 
Queensland. Further, the ACT Government 
should consult with each of those States 
about the implementation measures being 
adopted in those jurisdictions with a view 
to ensuring that the most appropriate 
response is developed for the prevailing 
circumstances in the ACT. 

The ACT Government should also develop, 
in consultation with the other three States 
and other States and Territories if they so 
wish, a set of principles on dealing with 
the problem of insecure work that could be 
adopted at a national level and promote 
those principles at appropriate forums, 
including COAG.

(ii) ACT Procurement Code 
The use of government procurement practices 
as an alternative or supplement to legislative 
requirements to achieve desirable workplace 
related outcomes has a longer history and is as 
well-developed in the construction industry as in 
any other sector of the economy. 

As far back as the late 1990s, the Commonwealth 
Government introduced its National Code of 
Practice for the Construction Industry and 
Implementation Guidelines in order to use 
Commonwealth purchasing power to influence 
workplace relations in the construction industry. 
Many of the measures set out in these documents 
and the various iterations that followed them went 
much further than the Government of the day was 
able to achieve through the legislature. 

Since then, the use of the Commonwealth’s 
considerable economic power has been a highly 
influential way of adjusting policy settings in the 
industry. Since 2012, these procurement measures 
have been contained in a disallowable legislative 
instrument and so have the force of law in the 
industry.

The ACT Government is also able to use its position 
as a major purchaser of construction-related 
services to effect positive changes in the area of 
insecure work in the Territory. This should, as a 
minimum, include a requirement that parties that 
provide goods and services to the Government be 
required to adhere to certain minimum standards. 

Recommendation

The ACT Government should immediately 
move to finalise an ACT Labour Standards 
Code 2017. A central tenet of this Code 
should be a clear statement that ACT 
Government tenders will only be awarded 
to bidders who have demonstrable 
commitment to secure, local employment 
and ethical workplace practices.  

An ACT Labour Standards Code 2017 should 
provide that businesses tendering for ACT 
Government work are to give absolute 
priority to the engagement of workers in 
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full-time secure employment, rather than 
through labour hire agencies or as casual 
workers. 

Further, a Code should require a written 
statement or undertaking be provided by 
employing entities to the effect that they 
do not and will not engage in the practice 
of sham contracting and that they accept 
reasonable monitoring of their employment 
practices to ensure that this is the case. 

An ACT Code should require tenderers 
to demonstrate a sound record on 
workplace health and safety and proactive 
arrangements for ongoing compliance with 
health and safety obligations and including 
an appropriate WHS management system.

An ACT Code should impose cascading 
obligations, through contractual terms, that 
require equivalent standards to those that 
are to be observed by businesses directly 
contracting with ACT Government to also 
be observed by those with whom such 
businesses also have commercial dealings.

An ACT Code should also require that 
bidders adhere to all applicable workplace 
laws relating to wages and conditions of 
employment and that for ACT Government 
construction projects, employees of 
subcontractors enjoy wages and conditions 
which are at least equivalent to the 
prevailing rates and conditions applying to 
employees of principal contractors on those 
projects.   

Recommendation

ACT Labour Standards Code 2017 should 
include detailed provisions ensuring that 
ACT Government purchasing power is used 
to maximise secure full time employment 
through engagement with businesses that 
are committed to practices that promote 
secure employment, respect workplace 
laws, eliminate the use of devices such as 
sham contracting and are consistent with 
internationally recognised labour standards.

Recommendation

The ACT Government should set the 
standard as a model employer and issue 
a timetable under which all Government 
services are delivered through secure, 
directly engaged Territory employees 
and the use of labour hire is restricted 
to circumstances of genuine short term 
supplementary labour needs or emergency 
situations.

(iii) ILO Convention C94 for Public
Projects.
In the ongoing debate about the use of government 
procurement practices to establish decent 
working conditions, one of the most overlooked 
global instruments is the International Labour 
Organisation’s Convention 94, the Labour Clauses 
(Public  Contracts) Convention, 1949. 

This Convention, which has been ratified by sixty- 
two countries including  Austria, Denmark, Finland, 
France, Israel and Singapore, but not Australia, has 
been described as an instrument whose objectives 
are twofold: 

First, to remove labour costs being used as an 
element of competition among bidders for public 
contracts, by requiring that all bidders respect as a 
minimum certain locally established standards. 

Second, to ensure that public contracts do 
not exert a downward pressure on wages and 
working conditions, by placing a standard clause 
in the public contract to the effect that workers 
employed to execute the contract shall receive 
wages and shall enjoy working conditions that are 
not less favourable than those established for the 
same work in the area where the work is being 
done by collective agreement, arbitration award or 
national laws and regulations.22 

A 2008 ILO review of this Convention 
observed that: 

The idea behind the adoption of an ILO standard 
on labour clauses in public contracts is that public 
authorities, in contracting for the execution of 
construction works, or for the supply of goods 
and services, should concern themselves with the 
working conditions under which the operations in 
question are carried out. The concern stems from 
the fact that government contracts are usually 
awarded to the lowest bidder and that contractors 
may be tempted, in view of the competition 
involved, to economize on labour costs. In 
such contexts, it is generally recognized that 
governments should not be seen as entering into 
contracts involving the employment of workers 
under conditions below a certain level of social 
protection, but, on the contrary, as setting an 
example by acting as model employers.23

The review went on to note that:

‘…the Convention has suffered in recent years 
from a lack of interest underpinned by “modern” 
public procurement policies which, in promoting 
competition at all costs among potential 
contractors, go against the Convention’s aim of 
requiring the application by all bidders of the best 

22. Labour Clauses in Public Contracts – International Labour Conference 97th Session 2008 Geneva.
23. Ibid, page 1.
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locally established working conditions, i.e. those 
set by collective agreement, arbitration award 
or national laws or regulations. This aim seems 
somehow contrary to the current prevalent view – 
promoted by many international organizations and 
institutions – that unrestricted competition and 
“value for money” are the primary objectives of 
public procurement policy.’

The review concluded that a framework that 
relied on legal minimum employment standards, 
enforcement and compliance mechanisms 
and theoretical free market competition were 
insufficient to deliver either decent working 
conditions for those working for contractors who 
were reliant on government work.  

Although all agree that government contractors 
must comply with legislation that is applicable to 
them, there are many who oppose the idea that 
the modern public procurement system should 
pursue social policy goals and who favour instead 
policies which seek best value for money in an 
environment of fair competition. 

Those who hold this view consider that contracting 
methods that today implement globally private 
corporate social responsibility should not be 
used to promote social responsibility on the part 
of contracting public authorities. On this view, 
public law and enforcement should be the only 
means available to governments in an increasingly 
competitive world where public resources are 
scarce.

In the field of workers’ rights and conditions of 
labour, the current trend at both regional and 
national levels is for labour laws to establish 
enabling legal frameworks and to avoid setting 
specific minimum levels of wages and working 
conditions. However, enabling legal frameworks 
alone do not necessarily result in living wages 
and good working conditions as the empirical 
evidence of increasing income disparity and social 
inequality demonstrates…… In this environment, 
the Committee considers that labour clauses 
that actually set as minimum standards the most 
advantageous conditions where the work is being 
done, consistent with the notion of the State as a 
model employer, continue to be a valid means of 
ensuring fair wages and conditions of work.

These conclusions are of particular relevance 
to the ACT construction industry. Construction-
related outlays represent a significant proportion 
of the ACT Government’s budget from year to 
year. Its procurement policy can therefore have a 
real impact in setting reasonable standards and 
driving improvements to the insecure working 
arrangements faced by many ACT workers/
residents. Such an approach is more urgent than 
ever for ACT construction workers given that 
the Turnbull Government have actively set the 
forces of Commonwealth purchasing power in the 

construction industry is the opposite direction 
by using its Code to promote insecure work and 
diminish the capacity of workers and unions to 
address this problem through enterprise bargaining 
mechanisms.   

Recommendation:

ACT Government should advocate in 
all forums, including COAG, that the 
Commonwealth Government move to 
ratify ILO Convention 94, Labour Clauses 
(Public Contracts) Convention, 1949. In the 
meantime, the ACT Government should 
finalise and implement an ACT Labour 
Standards Code that is consistent with the 
principles set out in Convention 94 and 
which should serve as the cornerstone 
of the ACT Government’s procurement 
practices.
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(iv) Licensing 
The relative size of the ACT means that the 
jurisdiction readily lends itself to the introduction 
of a labour hire licensing scheme along the lines 
now being considered in Queensland and Victoria. 
However, unlike the Victorian proposal under which 
a licensing scheme would unfold on a sector by 
sector basis, an ACT scheme should apply right 
across the Territory.   

Recommendation

The ACT Government should establish 
a licensing scheme for all labour hire 
businesses operating and/or based in the 
Territory. The reach of that scheme should 
extend not just to labour hire arrangements 
as conventionally understood, but to group 
training organisations and other labour 
supply arrangements where a labour supply 
entity is interposed between the employees 
carrying out the work and the host. Key 
features of such a scheme would include:-

• Only licensed firms to be able to provide 
labour hire services

• Hosts only allowed to access 
supplementary labour through 
registered firms

• An annual license and license renewal 
fee be payable

• Licenses to be issued only to firms 
who can demonstrate their bona 
fides through a record of compliance 
with workplace and other laws, 
disclosure of past contraventions and 
insolvency events involving related 
entities, minimum capitalisation 
requirements, registration with 
the Australian Taxation Office and 
demonstrated history of timely and 
complete taxation remittances, 
adequate workers compensation and 
public liability insurances, registration 
with superannuation funds, industry 
specific schemes where applicable 
and documented WHS management 
systems.

• A public register of registered labour 
hire businesses be established

• Penalties for non-compliance and 
operating outside the registration 
system 

(v) Joint Employment 
From the perspective of employees, the absence 
of a direct contractual relationship between the 
labour hire worker and the host is one of the key 
drawbacks of the labour hire system. 

While the host obtains all the benefits of the 
employees’ labour and has the power to direct 
and control the performance of work on a day-to-
day basis, the employee has little if any recourse 
against a host where employment-related 
issues arise. Breach of employment contracts, 
unfair dismissal, underpayments and workplace 
victimisation are matters for which the host  bears 
little if any responsibility. In areas where joint duties 
do arise for both labour hire agency and host, such 
as work health and safety, the ACT experience has 
shown that hosts are rarely if ever pursued where 
alleged contraventions arise.

For employers, this contracting out of the usual 
employment responsibilities is a major attraction of 
labour hire.

The concept of joint employment is a serious and 
potentially very effective way of dealing with the 
disconnect between the benefits obtained by the 
host and the responsibilities they assume (or avoid) 
vis-à-vis labour hire workers. 

The doctrine has been most fully developed in 
United States jurisprudence and has its origins in 
the an expansive definition given by the U.S. Courts 
to the term ‘employer’ in the New Deal labour 
statutes of the 1940s.24  In a recent major U.S. 
test case the National Labor Relations Board has 
revisited the concept noting that the Board’s joint 
employment jurisprudence was at risk of becoming 
‘increasingly out of step with changing economic 
circumstances, particularly the recent dramatic 
growth in contingent employment relationships.’25  

Whilst the Federal Court of Australia has said that 
there is ‘scope in Australian law for a claim that 
multiple entities can jointly employ a person’26  
other inquiries and tribunals such as the Fair Work 
Commission have shied away from engaging with 
the concept in the absence of statutory provisions 
or well-developed common law.27 

24. S. Lung ‘Exploring the Joint Employment Doctrine: Providing a Break for Sweatshop Garment Workers’. 34 Loy U Chi LJ 291 at 326-7, quoted in Lilburne and Gaffney ‘Joint Employment:  
 Possible Pitfalls with the Use of Labour Hire in the Resources Industry.’ AMPLA Yearbook 2005 275 at 283.   
25. Browning Ferris industries of California Inc 362 NLRB 186 27 August 2015.  
26. FWO v Eastern Colour Pty Ltd [2011] FCA 803 per Collier J at 41. 
27.  FP Group Pty Ltd v. Tooheys Pty Ltd [2013] FWCFB 9605 at [44]
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The CFMEU strongly supports the introduction of 
the concept of joint employment into Australian law 
and regards it as particularly important as a means 
of addressing the issues raised by the expansion of 
labour hire.

The CFMEU recognises the limitations on the 
ACT as a jurisdiction in which the doctrine of joint 
employment can be developed. However to the 
extent the concept can be encouraged through an 
ACT procurement Code as referred to above, the 
ACT Government should include such measures in a 
Code. The ACT Government should also include the 
concept of joint employment amongst the national 
principles referred to in 5(i) above.

Recommendation

That the ACT Government, in consultation 
with the other States and Territories, 
develop draft joint employment principles 
which could form the basis of model 
legislation applying to circumstances 
involving all triangular employment 
arrangements including conventional labour 
hire.                     

(vi) Enforcement
There is a need to improve monitoring and 
enforcement mechanisms to ensure that vulnerable 
workers are not further disadvantaged by sharp or 
unlawful employment practices. 

Recommendation

As part of its standard procurement 
practices, the ACT Government should 
require disclosure of any previous orders 
or adverse findings by any relevant court 
or tribunal relating to the employment 
and work health and safety records of all 
tenderers. Further, the ACT Government 
should require, through contractual terms 
that any successful tenderer report any 
such orders or findings that occur in 
the course of the performance of that 
tenderer’s contract, to the ACT Government. 
ACT Government should have a contractual 
right to review such information, and, in 
appropriate circumstances, terminate 
the contract of any contractor who has 
breached workplace laws.     

Sham contracting presents a particular 
challenge to security of employment in 
the ACT. It is focused in the construction 
industry. Nowhere is the practice more 
prevalent or engaged in with such impunity 
as in the domestic housing sector of the 
construction industry. From there, the 
practice has spread into major commercial 
construction, including on Government 
funded projects.

Recommendation

The ACT Government should approach the 
Fair Work Ombudsman (FWO) to conduct 
a targeted compliance review/audit of the 
ACT domestic housing sector to ascertain 
the extent of sham contracting in that 
sector and take necessary remedial action, 
including prosecutions.    

Recommendation

That the ACT Government commission 
WorkSafe ACT to prepare a report dealing 
with any existing legal or practical 
obstacles to the effective enforcement 
of WHS duties and legal requirements 
as they relate to labour hire and other 
‘triangular’ employment relationships. 
The report should cite actual examples 
of potential breaches involving triangular 
arrangements, the difficulties posed by 
those arrangements and recommendations 
for legal and other reform to improve WHS 
outcomes in the ACT. 
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