
 

 

  October 2015  

 

Supplementary submission to the 
PCCC review of the Crime and 
Corruption Commission 

 

 

 

 

 

 

 

 

 



 

 

Contents 

About this submission 3 

Abbreviations 4 

The Commission 5 

The composition of the Commission 5 

The Crime Reference Committee and its referrals 9 

Enabling timely and effective response to major crime: the referral system 9 

Disclosure and protections 13 

Review of disclosure provisions – sections 55, 60 and 62 13 

Enabling CCC officers to make a disclosure of “corrupt conduct” with protection from reprisal 14 

Civil liability of CCC officers 15 

Submission amendment 16 

Amendments to the QCAT table 16 

References 17 

Legislation cited in this submission 17 



 

3 

 

About this submission 

This supplementary submission has been prepared to inform the PCCC of a number matters that could not be 

finalised before, or have come to prominence since, the presentation of the CCC’s primary submission in July 2015.  It 

does not attempt to respond individually to the contributions made by others and aims to address matters that could 

further assist the CCC meet its obligations to the people of Queensland.  

Specifically, this submission offers recommendations to: 

 assist the development of the best possible and clearest governance arrangements for the organisation 

 adjust the major crime referral mechanism to maintain ongoing and flexible responses to major crime that 

are comparable to those in like agencies 

 simplify the controlled dissemination of information held by the CCC  

 ensure that CCC staff have the required protections when making disclosures about reportable 

inappropriate conduct (as other public servants have when making a public interest disclosure) 

 afford CCC staff the same civil liability protections available to other public servants.  

The opportunity has also been taken to correct information in table 3.7, QPS decisions reviewed, 2012–13 to 2014–

15, page 56 of the CCC’s primary submission.   
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Abbreviations 

ACC Australian Crime Commission 

CC Act Crime and Corruption Act 2001 

CCC Crime and Corruption Commission 

CEO Chief Executive Officer 

CJC Criminal Justice Commission 

CRC Crime Reference Committee 

ICAC Independent Commission Against Corruption 

NSWCC New South Wales Crime Commission 

OMCGs Outlaw motorcycle gangs  

PCCC Parliamentary Crime and Corruption Commission 

PID Act Public Interest Disclosure Act 2010 

QCAT Queensland Civil Administrative Tribunal 

QPS Queensland Police Service 

UPA Unit of Public Administration 
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The Commission 

The composition of the Commission 

The Queensland Audit Office regards corporate governance as a cornerstone of sound stewardship and effective 

management. By definition corporate governance is the manner in which an organisation is controlled and governed 

in order to achieve its strategic goals and objectives.1 

Corporate governance had its origin in the private sector, where shareholders delegate many of their responsibilities 

as owners to company directors, who together as a board oversee the executive management of the business on 

their behalf. 

Statutory bodies more closely resemble the private sector in that they have management boards constituted under 

legislation, non-executive members on the board and usually a non-executive member as chairperson. 

Government departments provide a very different model. They do not have management boards, but generally have 

an executive group whose function is to provide support for the accountable officer (Director-General) in 

stewardship of the department. 

This arrangement has a number of differences from the private sector (Statutory Body, GOC) model.   

a) Accountability lies with a single person in the chief executive or Director-General who is the 

accountable officer as prescribed in the Financial Accountability Act 2009; 

b) Members of the department’s management group are also executive officers whereas company 

boards are mostly comprised of non-executive members; and 

c) The chairman of the departmental executive group is normally the accountable officer whereas in 

private sector companies the role of chief executive is most often separate from that of chairman 

of the board. 

The Commission, as currently constituted, is a hybrid of the private sector and public sector corporate governance 

models. 

The Commission is constituted by two full-time Commissioners (the Chairman and CEO) and three part-time Ordinary 

Commissioners (one of whom is Deputy Chairman). 

The Commission is responsible for: 

a) providing strategic leadership and direction for the performance of the Commission’s functions,  

b) the exercise of the Commission’s powers, by the Chairman, CEO and staff, 

c) preparation of the strategic and business plans, 

d) the establishment of internal management committees and their charters,  

e) the preparation of the internal audit charter prepared for the Financial Accountability Act 2009, 

and 

f) compliance with the approved budget.2  

                                                                 
1 Auditor-General of Queensland Report No. 7 1998-99, Corporate Governance Beyond Compliance – A Review of Certain Government 

Departments, 4 June 1999. 
2 See sections 251 and 259 of the CC Act. 



 

6 

 

In order to fulfil its responsibilities, the Commission considers it necessary and in accordance with best practice 

governance standards to have a balance of appropriate skills in the membership of the Commission.3  A skill balance 

is also needed to complement the skills of the Chairman so as to contribute to the effective oversight of the CCC and 

achievement of the CCC’s strategic objectives.  The requirement in the CC Act for Ordinary Commissioners to have 

the qualifications, experience or standing appropriate to assist the Commission to perform its functions 4 is 

considered appropriate as the skill set required will vary over time. 

The Commission recommends that the position of CEO no longer be a Commissioner and that instead a fourth 

Ordinary Commissioner (all to be renamed simply ‘Commissioner’) be appointed.  This would assist in broadening the 

range of relevant expertise or viewpoints to be represented on the Commission, such as those concerning 

governance, research, management, civil liberties and community representation.  This arrangement would enhance 

the Commission’s ability to effectively oversee the performance of the CCC’s functions.  

Chairman 

Under the CC Act the Chairman is not subject to the direction of the Commission5 which is in direct contrast to the 

position that applied under the CM Act.  This means there is no check on the unilateral exercise of those powers by 

the Chairman in matters not delegated to the CEO.6  This situation has the potential to result in arbitrary operational 

and strategic decisions being taken without the appropriate level of independent scrutiny by the Commissioners (the 

Board).   

Governance best practice would be to restore the position of the Chairman being subject to the Commission. 

The amendments made to the CC Act included changing the term Chairperson to Chairman.  While section 32(B) of 

the Acts Interpretation Act 1954 addresses the interpretation of non-gender neutral language, community 

expectations might regard the change to be ideological; the opportunity to revert to gender-neutral language should 

be considered.7 

Chief Executive Officer 

The Commission considers the division of responsibility between the positions of Chairman and Chief Executive 

Officer as unclear. It has the potential to add unnecessary complexity to an organisational environment which, as one 

of Queensland’s key integrity agencies, should be held up as a prime example of an effective corporate governance 

framework. 

The Chairman is responsible for the proper performance of all functions under the CC Act other than those reserved 

to the CEO or the Commission. Primarily the Chairman’s functions are in relation to the Crime, Corruption, 

Intelligence, Research and Proceeds of Crime functions. 

The CEO has a list of functions under the Act which appear to be focused on both corporate management as well as 

operational management. The CEO also has functions which intersect with functions held by the Chairman and/or 

the Commission. In that sense the CEO’s functions are confused and add unnecessary complexity to the CCC, as 

illustrated below:   

 The CEO is subject to the direction of and is to report to the Commission.8  However, because the 

Commission does not enjoy the usual power to hire and dismiss a CEO, the check on executive power 

envisaged by those sections of the CC Act is greatly weakened. 

                                                                 
3 Department of the Premier and Cabinet, Welcome Aboard A guide for members of Government Boards, committees and statutory 
authorities, 4th Edition, July 2010, last updated 27 August 2014, pages 6-7. 
4 Section 225(2) CC Act. 
5 However, if asked by the Chairman, the Commission may assist the Chairman. See ss. 251(3) and 252(3) CC Act 
6 Section 269(1) CC Act. 
7 It is acknowledged that technically the “man” in Chairman is not gender-specific in that it is derived from the Latin manus meaning hand, 

but the community perception is that it is gendered language. 
8 Section 253 CC Act. 
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 The CEO is also a Commissioner.9  When taken with the extensive executive authority of both the Chairman 

and the CEO, it is doubtful the Commission has the capacity to hold either role to account, even though 

everything done by the Chairman10 or the CEO11 is done in the name of the Commission. 

 Under s. 259(2) the CEO has responsibility for developing the budget for the Commission but the 

Commission is otherwise responsible for complying with the budget.  To put it simply, the CEO is the senior 

executive through whom the Commission is acting to develop the annual budget.   However under s. 269 

the CEO is responsible for the commission’s financial accountability functions.  

Those functions, amongst other things, are to: 

- achieve reasonable value for money by ensuring the operations of the  statutory body are 

carried out efficiently, effectively and economically, and 

- undertake planning and budgeting for the statutory body that is appropriate to the size of the 

statutory body. 

Given the Commission’s responsibility under s. 259 for complying with the approved budget (a reserved 

function of the Commission and one which is not delegated to the CEO), there is considerable overlap and 

consequently confusion as to whether it is the Commission or the CEO who is responsible for one of the 

most fundamental financial accountability functions.  

 Section 35A grants the CEO the power to issue detailed directions about the performance of the 

organisation’s Corruption function, which under s. 252(1)(b) is the responsibility of the Chairman.  It is one 

of a number of provisions that appear to confer operational responsibilities on the CEO position (see also ss. 

40 and 269). 

 The Act delegates to the CEO the power to appoint to the positions of senior executive officer (Crime) and 

senior executive officer (Corruption).12  This power is confusing for more than one reason.  Firstly the CC Act 

explicitly states in s. 245(4) that senior officers, including the senior executive officers of Crime and 

Corruption, are subject to the direction and control of the Chairman. There is nothing in the CC Act that 

states that the CEO can direct and control senior officers in the exercise of the Commission’s powers or 

functions.  This would be a power one would normally expect a CEO to have; however in the CC Act this is 

held by the Chairman.  

The CCC is not unlike other organisations that perform best when there are clear lines of authority and 

accountability.  The Commission supports the concept of a CEO or CEO-like position which has responsibility for 

assisting the Chairman and the Commission in the carrying out of a number of corporate management functions 

including such things as the management of resources and leading performance management, risk management and 

ethical values and practices.     

For reasons of good governance, clarity and accountability, the position should be appointed by the Commission and 

report directly to the Chairman, as do other senior officers under the CC Act. 

Role of Deputy Chairman 

The CC Act introduced the formal Deputy Chairman position. Prior to the introduction, when the Chairman was not 

available, Commission meetings were usually chaired by one of the legally qualified Commissioners, more as a mark 

of respect, as they were often retired judges.  Further, because they were eligible for appointment as Chairman they 

were, on occasions, appointed acting Chairman when the Chairman was on leave. 

This makes it important to ensure that not only should at least one of the Commissioners be eligible for appointment 

as Chairman, but also that they should have the capacity and availability to act in that position.   

                                                                 
9 Section 223 CC Act. 
10 Section 252 CC Act. 
11 Section 253 CC Act. 
12 Section 269 CC Act. 
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To avoid any uncertainty that might arise from there being no designated Deputy Chairman, it may be worthwhile 

having in place pre-approved acting arrangements to operate when the Chairman is absent.  It is suggested that the 

Commission, on an annual basis, provide the Minister with a list, in order of preference, of persons available to act in 

the position of Chairman during the Chairman’s absence.   

Should the list of nominees be approved by the Minister, the first available person on the list could be invited to act 

in the Chairman’s role whenever a vacancy arises over the following 12 months.  Existing requirements for the 

Chairman and Commissioners to advise the Minister of their absences would remain in place.13 

Acting Commissioners 

The CC Act now permits the appointment of Acting Commissioners during a vacancy in the relevant Commissioner’s 

office.14  Such direct executive appointments do not require bipartisan support of the PCCC and, in practice, can be 

for lengthy periods of up to 12 months15 before a formal appointment is required.  

Acting appointments without bipartisan support can result in a perception that the acting appointments lack 

independence.  To avoid this, it is recommended that acting appointments of Commissioners be limited to three 

months, which should provide sufficient time to obtain bipartisan support for an appointee. 

 

Recommendation 1 

It is recommended:   

(i) That the Chairman be subject to the direction of the Commission.  

(ii) That the Commission still comprise five people, the Chairman, deputy chairman and three Commissioners, 
or alternately the Chairman and four Commissioners and one or more of the four Commissioners being 
eligible for appointment and have the capacity and availability to act as Chairman in the Chairman’s 
absence. 

(iii) That when appointing a Commissioner, the Minister is to consult with the Chairman  to identify:  

 (a) the existing skill sets and experience required of the part time Commissioners; and  
 (b) the skills the Commission needs to meet its current and future strategic objectives.  

(iv) That the CEO and senior officers be appointed by, and answerable to, the Commission. 

(v) That the CEO not be a Commissioner and not be a statutory appointment.  

(vi) That those sections of the Act which currently confer operational responsibilities on the CEO role be 
repealed or amended (see ss. 35A, 40, 269). 

(vii) That the acting appointment of any person as a Commissioner for more than three months receive 
bipartisan approval. 

  

                                                                 
13 Section 234 CC Act. 
14 Section 237 CC Act. 
15 Section 237 CC Act read in combination with s.24B(5) Acts Interpretation Act 1954. 
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The Crime Reference Committee and its referrals 

Enabling timely and effective response to major crime: the referral system   

The CCC has jurisdiction to investigate “major crime”. This jurisdiction, as defined in Schedule 2 of the CC Act, 

comprises four key limbs: 

 14 year offences (referred to internally as “serious crime”) 

 criminal paedophilia 

 organised crime, and  

 terrorism.  

However, the CCC does not exercise this jurisdiction of its own initiative. Sections 25-26 of the Act provide that the 

CCC is to perform its crime function by “investigating major crime referred to it” by the Crime Reference Committee 

(CRC). In other words, referrals from the CRC are the legal mechanism by which the CCC accesses its major crime 

jurisdiction. 

However, the current framework has some ambiguous terminology and criteria that potentially hinder the CCC’s 

ability to intervene in time-sensitive matters as quickly as it would wish. The CCC aims to ensure that its system of 

referrals enables it to conduct or be involved in major crime investigations in as timely and effective a manner as 

possible, while maintaining a high level of accountability to the Crime Reference Committee.   

Operation of the referrals system  

Current tests for general and specific referrals 

Referrals are dealt with by ss. 26A-31 of the Act, which provides for two kinds of referral: 

 specific referrals: a “particular incident of major crime” for investigation 

 general referrals: “major crime” for investigation. 

The main difference between the two types of referrals is procedural – s. 28 of the Act provides different pre-

conditions that must be satisfied for each: 

 To make a general referral, the threshold consideration is the “public interest.” The CRC must be satisfied 

that it is in the “public interest” to refer the major crime for investigation (s. 28(2)), having regard to the 

various factors listed in s 28 (3) and (4)). Once a general referral has been made, particular investigations 

that fall under it can be commenced by the Senior Executive Officer (Crime) (s. 277), subject to the 

oversight of the CRC (ss. 29, 29A). The CRC may, upon application of a test, direct that the CCC end any 

particular investigation or impose limitations on it.    

 To make a specific referral, the CRC must consider the “public interest” and the factors listed in s. 28(3) in 

the same way it does when making a general referral. However, two additional criteria must be considered 

in the case of a specific referral (s. 28(1)): 

(a)  the police have carried out an investigation into the particular incident of major crime that has not 

been effective; and 

(b) further investigation into the particular incident is unlikely to be effective using powers ordinarily 

available to police. 

Simply put, a specific referral can only be made if an existing police investigation has “stalled”. 
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Artificial distinction between general and specific referrals  

The current legislation draws a distinction between “specific referrals” and “general referrals” and, correspondingly, 

between “major crime” and a “particular incident of major crime.” It is submitted that such distinctions have created 

a framework that is difficult to apply in practice: 

 Like any law enforcement body, in practice the CCC investigates crime by commencing an investigation. An 

investigation – by its very nature – will focus on particularised “incidents” as well as certain suspects, places, 

activities, offences, facts and timeframes. This reality does not sit on all fours with the distinction between 

“major crime” and a “particular incident”. The artificiality of the distinction is highlighted when one 

considers investigative scenarios that involve a series of incidents such as, for example, multiple armed 

robberies or a series of homicides. How is a particular incident distinguishable from a series of such 

incidents? And how is a series of incidents any different from ongoing criminal activity? 

 The Act defines “major crime” (such as may found a general referral), but does not define “particular 

incident of major crime” (such as may found a specific referral) or give any guidance as to how to 

differentiate between the two terms. 

 On a logical interpretation, “major crime” would include major crime that is constituted by a “particular 

incident”. 

 The examples of “major crime” that are listed beneath paragraph (b) of s. 27(1) are not helpful in clarifying 

how that term differs from a “particular incident”. Most of the examples listed (eg, “terrorism” or “criminal 

paedophilia”) could really only be investigated in the context of an incident or “one-off” act. 

Managing time-critical intervention: specific v general referral    

In practice, the two “effectiveness” criteria that must be met in order for a specific referral to be made are 

problematic, in that they do not enable a timely and effective response to homicide investigations – a key area of 

work for the CCC.  

Specific referrals are used almost exclusively as a means of referring homicide investigations to the CCC, so as to 

enable coercive hearings to be accessed in appropriate matters. In each calendar year, approximately 9-12 such 

investigations (or about 25% of all homicides in Queensland) are referred. Usually, however, by the time a homicide 

investigation is capable of meeting the statutory criteria and a specific referral is applied for and made, many months 

may have elapsed. This means that the CCC’s intervention (primarily through its coercive hearings power) may not be 

as effective as it otherwise could have been, had such assistance been given much earlier. Since homicide is at the 

very top spectrum of criminal responsibility, one could argue that CCC assistance should be as accessible as possible.  

By contrast, the CCC can commence a particular investigation under a general referral within a short timeframe, 

irrespective of how far a police investigation (if there has been one) has progressed. In practice, it is not uncommon 

for the CCC to become involved in certain kinds of investigations at a quite early stage (for example, in relation to 

stolen firearms, patterns of armed robberies, the activities of OMCGs, or homicides with a nexus to organised crime 

or against a vulnerable victim). The CCC’s involvement in such investigations from the outset can maximise the 

effectiveness of any coercive hearings that are held by, for example, enabling witnesses to be questioned about still-

recent events, and expediting outcomes in the public interest (such as quickly recovering stolen firearms).  

The CCC also uses general referrals to commence its own investigations into organised crime and criminal 

paedophilia, and without any police investigation already being underway.  

Oversight role of the CRC 

The CRC has the important role of providing independent oversight of the CCC’s performance of its crime function. It 

meets monthly and, as part of its role, has the following functions: 

 to make referrals by applying the appropriate tests (see above)  
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 to keep informed generally of the conduct of the CCC’s major crime function on an ongoing basis, including 

in relation to the progress of investigations that have already commenced (s. 277(1)(a)) 

 to scrutinise particular crime investigations that have been commenced by the Senior Executive Officer 

(Crime) under a general referral (s. 277(1)(b)), with a view to considering whether to impose any limitations 

on the investigation, or to direct that the investigation be ended (ss. 29-29A) 

 to review general referrals every 5 years (s. 30A). 

It is recommended this oversight be preserved. The only recommended change to the CRC is in relation to one aspect 

of its governance: that the Chairman of the CCC ought to be the Chair of the CRC, but have the ability to delegate this 

Chairmanship to the Senior Executive Officer (Crime). 

Legislative approaches in other jurisdictions 

The recommended approach in relation to the referral system is similar to that taken by the Australian Crime 

Commission (ACC) and the NSW Crime Commission (NSWCC). 

The ACC operates within a series of “determinations” that reflect the work priorities for the ACC as determined by its 

board. The current determinations reflect a broad range of criminal conduct. They are comparable to the CCC’s 

general referrals, insofar as they enable the ACC to conduct its operational activity. If a new investigation falls within 

the terms of a determination, there are no further criteria to be met for that investigation to be commenced. Not 

only does the ACC legislation contain no notion of a specific referral, but there is no equivalent of the legislative test 

in s 29 of the CC Act that considers the appropriateness of a new investigation commenced under a general referral.  

In relation to the NSWCC, its Management Committee has the principal function of referring for investigation matters 

relating to, inter alia, “relevant criminal activities”, “serious crime concerns”, “criminal activity of a criminal group” 

and “police inquiries”.16 Despite categorising the types of matters that can be referred, the process and statutory test 

for every referral is essentially the same, and is indicative of a system under which referrals can be made on either an 

“umbrella” or “one-off” basis. The statutory test for a NSWCC referral considers the following factors (s. 51(2) of the 

Crime Commission Act 2012 (NSW)): 

 the investigation is in the “public interest” 

 use of the NSWCC’s powers appear to be “necessary” to investigate the matter 

 the criminal activity is “sufficiently serious or prevalent” to warrant the NSWCC’s involvement. 

It is to be emphasised that – unlike the test for a CCC specific referral – the NSWCC Management Committee when 

making a referral is not required to consider the “effectiveness” or otherwise of an existing police investigation. 

Additionally, the level of oversight of the NSWCC Management Committee is lower than that provided by the CRC, as 

set out above. 

Recommendation: A system of “referrals” only 

Under the recommended approach, the CRC would retain its role as a check and balance in overseeing the referral 

regime. It would consider whether each broad-based referral was in the public interest and review each referral 

every five years. It would similarly continue to scrutinise every investigation commenced under such a referral. The 

CRC would continue to be required to consider the factors listed in s. 29 as to whether, in relation to each 

investigation: 

 it may be more appropriate for another entity to undertake the investigation; 

 it may be more effective for another entity to undertake the investigation; 

 investigation by the commission is not a justifiable use of resources; and 

                                                                 
16 Crime Commission Act 2012 (NSW) ss. 51, 54. 
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 investigation by the commission is not in the public interest. 

Upon consideration of the s. 29 factors, the CRC would continue to have the ability, under s 29, to issue limitations 

on the investigation, or direct that it be ended.  

The s. 29 factors, as set out above, were introduced to the legislation as a means of requiring the CRC to satisfy itself 

that each particular crime investigation commenced is in the public interest (which had been the issue in Scott v 

Witness C [2009] QSC 35). By stipulating matters for the CRC to have regard to when considering giving directions, 

the s. 29 factors are intended to achieve consistency with the “front end” considerations the CRC applied under s 28 

when they made the referral (under which the particular investigation was approved) in the first instance.17  

 

Recommendation 2:  

That amendments be made to the CC Act to: 

 adopt a system of “referrals” only; and 

 provide that the Chairman of the CCC be the Chair of the CRC, but with the ability to delegate Chairmanship 

to the Senior Executive Officer (Crime). 

 

 

                                                                 
17 Explanatory memorandum, 2009 amendments, page 10. 
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Disclosure and protections  

Review of disclosure provisions – sections 55, 60 and 62 

In the course of its work the CCC is frequently required to disclose material in its possession to other entities. At 

present it does so under the various provisions in the CC Act that allow disclosure while maintaining confidentiality. 

However the Act as it is currently drafted is more directed at protecting or limiting access to confidential information 

than to facilitating contemporary inter-agency partnering arrangements.     

 

The CC Act clearly enables disclosures for very specific purposes, such as providing a corruption investigation report 

to the director of public prosecutions under section 49(2)(a). However, managing disclosures under the more general 

provisions in sections 55, 60(1), 60(2) and 62(1) are particularly complex and confusing.  

 

For example, the CCC may receive information that: (a) a child’s safety may be at risk; (b) a person is threatening self-

harm; or (c) a person is threatening to harm the life or safety of a police officer or another appointment holder. 

Before determining what to do with this information, CCC officers have to assess whether this type of information is:  

 intelligence information which can be disclosed under section 55(2);  

 information about a possible offence which can be disclosed under section 60(1);  

 information that a unit of public administration has a proper interest in under section 60(2);  

 information that the CCC may use under section 62(1) in performing its functions; or  

 information that cannot be disclosed because the disclosure is outside the commission’s functions without a CCC 

delegate’s express written authority under section 62(1).  

 

The CCC processes material under these provisions as quickly as possible, but the time taken can compromise the 

recipient’s response to the information. The legal complexity and confusion may also cause, or contribute to, 

inconsistency in the application of the Act or to a breach of policy leading to possible referral under s 329 of the Act 

to the PCCC and/or to investigation by the Parliamentary Commissioner. 

 

The problems with effectively implementing sections 55, 60(1), 60(2) and 62(1) arise from two legislative artifacts.  

 

Firstly, these disclosure powers, which can be traced back to corresponding provisions in the Criminal Justice Act 

1989 and the Crime Commission Act 1997, are contained in provisions that are primarily intended to restrict access to 

confidential material.  

 

Secondly, the provisions belong to an era when the CCC’s predecessor (the CJC) was not obliged to work 

cooperatively with other entities to optimise the use of public resources.  

 

The disclosure provisions in comparable New South Wales legislation, the Independent Commission Against 

Corruption Act 1988 (NSW) [ICAC (NSW) Act] are based on a different premise. While still maintaining confidentiality, 

section 16 of the ICAC (NSW) Act facilitates inter-agency cooperation by allowing ICAC (NSW) to disclose intelligence 

and information to Australian and NSW law enforcement agencies and other entities.  

 

The enabling statutes for other NSW agencies (such as, the Ombudsman, the Police Integrity Commission and the 

Crime Commission) have similar cooperative disclosure provisions to section 16 of the ICAC (NSW) Act.  

 

The CCC therefore seeks a review of the disclosure provisions in the CC Act with a view to achieving a clear, concise, 

comprehensible and practical legislative framework that reflects our contemporary obligations to cooperate with 

other entities.     
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Recommendation 3:  

That the disclosure provisions of the CC Act be reviewed to reflect contemporary principles of 

inter-agency cooperation while still maintaining the requisite levels of confidentiality.     

Enabling CCC officers to make a disclosure of “corrupt conduct” with 

protection from reprisal  

No public sector entity is immune from corruption. For that reason, the CCC considers that, as an integrity agency, 

it should have a clear process by which its officers can report corrupt conduct by a commission officer, and do so 

without fear of reprisal. At present the legal protection that allows them to do that is uncertain.  

 

The CCC is not a unit of public administration (UPA)18 and its officers do not hold an appointment in a UPA. 

Therefore, the CCC is of the view that a commission officer cannot commit corrupt conduct as defined in s. 15 of 

the CC Act, insofar as the conduct relates to the performance of functions or the exercise of power of the CCC.19 

Corrupt conduct is narrowly defined in section 15(1)(a) as that which: 

 

adversely affects, or could adversely affect, directly or indirectly, the performance of functions or the exercise of 

powers of: 

(i) a unit of public administration; or 

(ii) a person holding an appointment. 

 

Under the CC Act, a commission officer can make a disclosure of improper conduct. In fact, the CCC Code of 

Conduct requires it. Under s. 329 of the CC Act, the Chairman, Deputy Chairman or CEO, depending on the 

classification of the subject officer, is then obliged to notify the PCCC.  

 

However, there do not appear to be adequate provisions to protect the officer who originally made such a 

disclosure.   

 

The CC Act contains some protective features, such as the offence of victimisation of a person who “gave evidence 

to or helped the Commission” in the performance of its functions (s. 212). However, it is doubtful that this 

provision applies to the above staff disclosure as it does not relate to the performance of the CCC’s functions. 

 

Nor does the Public Interest Disclosure Act 2010 (PID Act) assist in this regard. Although commission officers may be 

public officers  (s. 7) of a public sector entity (s 6), they are not able to make a lawful PID, with its accompanying 

protections, in relation to corrupt conduct of another commission officer under s 13(1)(a)(i) of the PID Act. This is 

because corrupt conduct is defined by reference to s.15 of the CC Act which only applies to a UPA or holders of an 

appointment in a UPA.  

 

The CCC therefore recommends that legislative provisions be introduced into the CC Act to enable commission 

officers to make a lawful disclosure concerning corrupt conduct and be protected against reprisal for doing so. 

Consideration could also be given to extending the disclosure protection to improper conduct as defined in s 329(4) 

of the CC Act.  

 

Recommendation 4: 

That the CC Act be amended to provide staff the same protections available to staff in UPAs under the PID 

Act. The amendment is to enable commission officers to make a disclosure of corrupt conduct by a 

commission officer and to provide them with the associated protections for doing so. 

                                                                 
18 See s.20(2) CC Act. 
19 This aspect of the CC Act was made clear in a letter by a former Chairperson, Ross Martin QC to the Independent Advisory Panel 

(Hon I D F Callinan and Prof N Aroney), on 8 February 2013. 
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Civil liability of CCC officers 

New provisions were inserted into the Public Service Act 2008 in March 2014 that affect the civil liability of “State 

employees”. The key provision is section 26C. The protections provided under these new sections are more 

comprehensive than the protections that apply to CCC officers under section 335 of the CC Act and the CCC’s 

corresponding policy. While these reforms were intended to apply to the public sector broadly, it is not clear whether 

they apply to CCC officers or to Police Service Review Commissioners.20  

The key difference between the Public Service Act and the CC Act provisions concerns the protection threshold. 

Under section 26C, state employees do not incur any civil liability when they act in an official capacity, even if they 

are negligent. Instead, liability will always attach to the state. But under the CC Act, civil proceedings can be brought 

against individual CCC officers and CCC officers are potentially personally liable for negligent acts. Similarly, Police 

Service Review Commissioners are liable to civil action for negligent acts.21 The CCC seeks legislative amendments to 

ensure CCC officers and Review Commissioners are afforded the same protections as public servants and to remove 

any uncertainty about the application of section 26C. 

 

Recommendation 5: 

That the relevant Act or regulation be amended to ensure CCC officers and Review Commissioners are afforded the 

same protections as public servants and to remove any uncertainty about the application of section 26C. 

 

 

                                                                 

20 Police Service Review Commissioners are appointed under s. 9.2A Police Service Administration Act 1990 but are paid and 

administered by the CCC. The CCC has agreed to indemnify the Commissioners for civil liability arising from their official duties, 

including the legal costs of judicial reviews.     

 
21 Police Service Administration (Review of Decisions) Regulation 1990, S.16. 
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Submission amendment  

Amendments to the QCAT table 

The QCAT table 3.7 on page 56 of the CCC’s original submission contains two incorrect numbers.  

(i) In the column headed 2014-15 the ‘Number lodged with QCAT for review’ was 1. The correct number is 2. 

(ii) In the same column it states the ‘Number under review or appeal from previous reporting periods’ was 8. The 

correct number is 4. 

The amended table is below. 

Table 3.7: QPS decisions reviewed, 2012–13 to 2014–15. 

 2012–13 2013–14 2014–15 

Number of QPS decisions reviewed 102 46 77 

Number lodged with QCAT for review 7 5 2 

Number under review or appeal from 

previous reporting periods 

10 14 4 
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