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Terms of reference 
 
 The Standing Committee on Legal Affairs (when performing the duties of a 

scrutiny of bills and subordinate legislation committee) shall: 
 

(a) consider whether any instrument of a legislative nature made under an 
Act which is subject to disallowance and or disapproval by the Assembly 
(including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under which 

it is made;  
   (ii) unduly trespasses on rights previously established by law;  
   (iii) makes rights, liberties and/or obligations unduly dependent 

upon non-reviewable decisions; or 
   (iv) contains matter which in the opinion of the committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory memorandum 

associated with legislation and any regulatory impact statement meets the 
technical or stylistic standards expected by the Committee 

 
(c) consider whether the clauses of bills introduced into the Assembly:  

 
   (i) unduly trespass on personal rights and liberties;  
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
   (iii) make rights, liberties and/or obligations unduly dependent 

upon non-reviewable decisions;  
   (iv) inappropriately delegate legislative powers;  or 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny.  
 

(d) report to the Assembly on these or any related matter and if the Assembly 
is not sitting when the Committee is ready to report on bills and 
subordinate legislation, the Committee may send its report to the Speaker, 
or, in the absence of the Speaker, to the Deputy Speaker, who is 
authorised to give directions for its printing, publication and circulation. 
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Role of the Committee 
 
 

The Committee examines all Bills and subordinate legislation presented to the 
Assembly. It does not make any comments on the policy aspects of the legislation. 
The Committee’s terms of reference contain principles of scrutiny that enable it to 
operate in the best traditions of totally non-partisan, non-political technical scrutiny 
of legislation. These traditions have been adopted, without exception, by all scrutiny 
committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to 
help the Assembly pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bills - No Comment 
 
The Committee has examined the following Bills and offers no comment on them. 
 

Law Reform (Miscellaneous Provisions) Bill 2002 
 
This Bill would amend the Law Reform (Miscellaneous Provisions) Act 1955 to 
abolish the common law offences and torts concerning the doctrines of maintenance, 
champerty and being a common barrator. 
 

Financial Management Amendment Bill 2002 
 
This Bill would amend the Financial Management Act 1996 in ways designed to 
improve the regulatory framework for the fiscal operations of the Territory. 

 
Legal Practitioners Amendment Bill 2002  

 
This Bill would amend the Legal Practitioners Act 1970 to restrict certain forms of 
advertising by solicitors. 
 

Public Access to Government Contracts Amendment Bill 
2002 

 
This Bill would amend the Public Access to Government Contracts act 2002 to 
specify agency reporting requirements under the Act. 
 
Bill - Comment 
 
The Committee has examined the following Bill and offers these comments on it. 
 

Cooperatives Bill 2002 
 
This is a Bill to provide a legislative framework for the formation, registration and 
management of cooperatives. 
 
Para 2(c)(i) – undue trespass on rights and liberties  
 
Search powers 
 
Clause 395 provides for an inspector to enter certain premises only with the consent 
of the occupier. There is, however, no provision made with the object of making that 
consent informed. In this way, the provisions of the Bill compare unfavourably with 
what is generally provided for in ACT laws; and see Report No 17 of 2002. 
 
The protection in respect of the privilege against self-incrimination (see clauses 399 
and 407) conform to what is generally provided in this respect.  
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The protection in respect of the client legal privilege appears to be much narrower. 
The privilege is that of the client, not of the lawyer. The Bill (clauses 402 and 408) 
appears to permit only a lawyer to claim the privilege, yet there might be many 
circumstances in which a lawyer would not be able to make a claim. It is not apparent 
why there should be such a restriction, and in this respect these provisions compare 
unfavourably with what is generally provided for in ACT laws. (The Bill also refers 
to legal professional privilege rather than to client legal privilege. Why this is so is 
again not apparent.) 
 
 
Para 2(c)(iii) - review of administrative decisions 
 
Under the Bill, there would be vested in the Registrar of Cooperatives a number of 
discretionary powers the exercise of which might affect adversely the interests of a 
person. In respect of only a few of these powers - although these do appear to be ones 
where the affect could be considerable - there is provision for the person affected to 
seek review by the Administrative Appeals Tribunal; see clause 460. 
 
Those powers in respect of which there is no provision for review are found in 
clauses 122(4), 184(3), 192, 196, 256(6), 256(7), 262, 305, 321, 325(1), 327(2), 330, 
374, 377(2), 385(1), 386, 421(1), 422(1), 424, 427, and 440(1). The exercise of these 
powers could affect adversely the interests of a person in a substantial way. In 
addition, see (below) those clauses that confer a dispensing power on the Registrar. 
 
Para 2(c)(vi) - delegated legislative power insufficiently subject to parliamentary 
scrutiny 
 
There are some powers of a legislative nature delegated by the Bill where it might be 
appropriate to provide not merely that an exercise of the powers is notifiable, but also 
that it is subject to disallowance by the Assembly. See 
 
• subclause 106(4) - power of the Registrar to approve model rules for cooperatives 
• subclause 280(2) - power to amend subclause 280(1) in relation to a maximum 

level of share interest in a trading cooperative, and 
• subclause 367 - power of the Minister to declare a law of a State a cooperatives 

law. 
 
Para 2(c)(iv)- inappropriate delegation of legislative power 
 
Henry 8th clauses 
 
A number of clauses enable the provisions of the Act to be altered by a regulation. 
 
A wide power seems to be conferred in clause 11. Subclause 11(1) provides: 
 

(1) A provision of the Corporations Act applied by this Act is taken to apply 
with— 
 (a) any changes provided by this Act; and 
 (b) any other changes that may be necessary or desirable for the effective 

application of the Act. 
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Subclause 11(4) provides: 
 

(4) The regulations may make changes that are necessary or desirable for the 
effective operation of the applied provisions of the Corporations Act, and the 
changes take effect accordingly (except to the extent of any inconsistency with this 
Act). 

 
The "necessary or desirable" formula would appear to confer an extensive power of 
amendment of provisions of the Corporations Act. Since provisions of this Act are 
incorporated into and would be read as one with the provisions of this Bill, this is in 
effect a power to amend the provisions of the Bill. 
 
Another extensive power to amend statute law is found in clause 375. That in 
subclause 471(3) may be narrower. There is a much narrower Henry 8th provision in 
subclause 12(2).  
 
The power in subclause 280(2) is specific, but is in respect of a matter of substance - 
being power to amend subclause 280(1) which fixes a maximum level of share 
interest in a trading cooperative. This Henry 8th clause is not merely designed to 
enable the provision of the statute to be adjusted to the circumstances. 
 
Dispensing powers 
 
A number of clauses confer on the registrar a discretion to dispense with some 
requirement of the law in favour of some person. These provisions are problematic in 
that the confer on an administrative official a power to (in effect) alter the provisions 
of a statute.  
 
The only instance of a dispensing power where there has been an attempt to spell out 
the relevant factors is in clause 146, which provides: 
 

146 Registrar may give exemptions for div 7.2 
 (1) The registrar may, in writing, exempt the board of a trading 
cooperative from this division or a provision of this division. 
 (2) The registrar may give the exemption only if the registrar is satisfied 
that compliance would be inappropriate in the circumstances or would impose an 
unreasonable burden. 

 
In all other cases there is a bare power to dispense with some requirement of the law 
in favour of some person. Dispensing powers that are unconfined are found in clauses 
142, 241, 276(2), 289, 297, 301(4), 318(2), and Schedule 3, clause 44. 
 
Drafting points 
 
• In clause 44, the Bill provides, in effect, for a presumption that certain powers 

have been properly exercised. Clause 446 provides that proof of appointment of 
the Registrar is not required. The operation of the 'presumption of regularity' 
would appear to make such specific provision unnecessary. The harm that might 
follow is that a court might consider that specific provision having been made, the 
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'presumption of regularity' cannot apply in other circumstances that might arise 
under the Bill. 

• In subclause 338(4), it is provided that "The registrar may certify about any 
matter under this section only if the matter has been proved to the registrar’s 
satisfaction". Again, would not this be the case anyway? If specific provision is 
made, what might be the consequence in respect of other powers of the Registrar? 

 
 
INTERSTATE AGREEMENTS 
 
Human cloning and other unacceptable practices 
 
The Committee has received a letter dated 20 August 2002 from the Minister for 
Health advising that the Council of Australian Governments committed itself to 
develop nationally consistent legislation to ban human cloning and other 
unacceptable practices, to regulate assisted reproductive technology (ART) and to 
regulate research using excess ART embryos. The Government intends to develop, in 
consultation with all other Australian jurisdictions, nationally consistent legislation 
for this purpose. 
 
The ACT Government intends to introduce the legislation as soon as is practicable. 
 
The Committee thanks the Minister for Health for his letter (copy attached). 
 
REGULATORY IMPACT STATEMENTS 
 
There is no matter for comment in this report. 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses in relation to comments from: 
 
• The Minister for Economic Development, Business and Tourism, dated 9 July 

2002, in relation to comments in Scrutiny Report No. 15 of 2002 regarding the 
Hotel School Act – DI2002-35 (Report No. 15  of  2002). 

• The Minister for Urban Services, dated 20 August 2002, in relation to 
comments in Scrutiny Report No. 17 of 2002 regarding the Plant Diseases Bill 
2002. 

• The Treasurer, dated 26 August 2002, in relation to comments in Scrutiny 
Report No. 17 regarding the Revenue Legislation Amendment Bill 2002. 

 
Copies of the responses are attached. 
 
The Committee thanks the Minister for Economic Development, Business and 
Tourism, the Minister for Urban Services and the Treasurer for their helpful 
responses. 
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The Committee notes that the Minister for Urban Services has undertaken to draw to 
the attention of the Attorney-General the comments of the Committee in connection 
with obligations that might be imposed on inspectors and the like when they seek the 
consent of an occupier of premises for the inspector to make a search of the premises 
and to seize various items.  The Committee regards this as an important issue and 
looks forward to a response from the Attorney-General.  It is noted that a similar 
issue has arisen in respect of the Cooperatives Bill 2002 which is the subject of report 
in this Report No. 18 of 2002.  
 
 
 
 
Bill Stefaniak MLA 
Chair 
 
 
 
    August 2002 
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