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TERMS OF REFERENCE 

 
 The Standing Committee on Legal Affairs (when performing the duties of a 

scrutiny of bills and subordinate legislation committee) shall: 
 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.

 
Human Rights Act 2004 

 
Under section 38 of the Human Rights Act, this Committee must report to 
the Legislative Assembly about human rights issues raised by bills 
presented to the Assembly. 
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS: 
 
Bills—Comment 
 
The Committee has examined the following Bills and offers this comments on them: 
 
This report will briefly outline each Bill and offer a comment applicable to both of them. 
 

EDUCATION (SCHOOL CLOSURES MORATORIUM) AMENDMENT BILL 2006 
 
This is a Bill to amend the Education Act 2004 to provide that the Minister for Education cannot 
close or amalgamate a government school before 1 January 2008, and that any closure or 
amalgamation after that date must be preceded by an analysis of the educational, financial and 
social impact of the planned action. 
 

EDUCATION AMENDMENT BILL 2006 (NO 3) 
 
This is a Bill to amend section 20 of the Education Act 2004 to make new provision concerning 
the nature of the consultation that must take place before the Minister decides to close or 
amalgamate a government school, and to preclude the Minister from deciding to close or 
amalgamate before 1 January 2008 a government school that has been identified for closure or 
amalgamation. The Act as amended would also provide that the Minister may restructure the 
government school system only if the Legislative Assembly has, by resolution, approved the 
restructure. Decisions of the Minister to close or amalgamate a government school would be 
reviewable by the Administrative Appeals Tribunal, but subject to a modified reasons obligation. 
 
The Act as it stands provides in subsection 20(5) that before closing or amalgamating a 
government school, the Minister must have regard to the educational, financial and social impact 
on students at the school, the students’ families and the general school community; and ensure 
that school communities affected by the closure or amalgamation have been adequately consulted 
during a period of at least 6 months. Subsections 20(6) and (7) elaborate on this consultation 
requirement.  
 
Report under section 38 of the Human Rights Act 2004  
Has there been a trespass on personal rights and liberties? 
 
In what ways, if any, do the proposals for amendment of the Education Act enhance the 
achievement of the international law obligations so far as concerns the adequacy of a system for 
providing primary and secondary education to children? 
 
Article 13 of the International Covenant on Economic Social and Cultural Rights (ICESCR) 
states principles that might be taken to state obligations in international law so far as concerns 
the adequacy of a system for providing primary and secondary education to children. 
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Article 13 
1. The States Parties to the present Covenant recognize the right of everyone to education. 
They agree that education shall be directed to the full development of the human personality 
and the sense of its dignity, and shall strengthen the respect for human rights and 
fundamental freedoms. They further agree that education shall enable all persons to 
participate effectively in a free society, promote understanding, tolerance and friendship 
among all nations and all racial, ethnic or religious groups, and further the activities of the 
United Nations for the maintenance of peace.  

2. The States Parties to the present Covenant recognize that, with a view to achieving the full 
realization of this right:  

(a)  Primary education shall be compulsory and available free to all;  

(b)  Secondary education in its different forms … shall be made generally available and 
accessible to all by every appropriate means, and in particular by the progressive 
introduction of free education;  

… 

(e)  The development of a system of schools at all levels shall be actively pursued, an 
adequate fellowship system shall be established, and the material conditions of teaching 
staff shall be continuously improved.  

 
A United Nations body known as the Committee on Economic, Social and Cultural Rights 
(CESCR) has adopted “general Comments” on articles of the ICESCR, has stated a view as to 
the nature of this right to education: 
 

2. The right to education, recognized in articles 13 and 14 of the Covenant, as well as in a 
variety of other international treaties, such as the Convention on the Rights of the Child and 
the Convention on the Elimination of All Forms of Discrimination against Women, is of vital 
importance. It has been variously classified as an economic right, a social right and a cultural 
right. It is all of these. It is also, in many ways, a civil right and a political right, since it is 
central to the full and effective realization of those rights as well. In this respect, the right to 
education epitomizes the indivisibility and interdependence of all human rights: 
HRI/GEN/1/Rev.7 page 61 

 
On this view taken by the CESR, the right to an education, including the free education 
component, might be seen as a component of section 11(2) of the Human Rights Act 2004, which 
states: 
 

(2) Every child has the right to the protection needed by the child because of being a child, 
without distinction or discrimination of any kind. 

 
The Human Rights Committee, the former United Nations body responsible for superintendence 
of the International Covenant on Civil and Political Rights (ICCPR), said of Article 24.1 of that 
Covenant (upon which HRA subsection 11(2) is closely modelled): 
 

1. Article 24 of the International Covenant on Civil and Political Rights recognizes the right 
of every child, without any discrimination, to receive from his family, society and the State 
the protection required by his status as a minor. … 
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3. In most cases, however, the measures to be adopted are not specified in the Covenant and 
it is for each State to determine them in the light of the protection needs of children in its 
territory and within its jurisdiction. The Committee notes in this regard that such measures, 
although intended primarily to ensure that children fully enjoy the other rights enunciated in 
the Covenant, may also be economic, social and cultural. … In the cultural field, every 
possible measure should be taken to foster the development of their personality and to 
provide them with a level of education that will enable them to enjoy the rights recognized in 
the Covenant, particularly the right to freedom of opinion and expression.  

 
(From General comment No. 17: Article 24 (Rights of the child), which is part of the document 
General Comments Adopted by the Human Rights Committee, to be found in HRI/GEN/1/Rev – 
see above.)
 
Some Australian commentators on the ICCPR have thus argued that “a right to education … is 
therefore an important component of article 24 protection”: S Joseph, et al, The International 
Covenant on Civil and Political Rights: Cases, Materials and Commentary (2nd ed, 2004) 21.13. 
 
The Committee also provided general comments on particular aspects of Article 13; see 
HRI/GEN/1/Rev.7 page 71ff: 
 

General comment No. 13: The right to education (art. 13) 
 
1. Education is both a human right in itself and an indispensable means of realizing other 
human rights. … the importance of education is not just practical: a well-educated, 
enlightened and active mind, able to wander freely and widely, is one of the joys and rewards 
of human existence. 
 
2. The International Covenant on Economic, Social and Cultural Rights (ICESCR) devotes 
two articles to the right to education, articles 13 and 14. Article 13, the longest provision in 
the Covenant, is the most wide-ranging and comprehensive article on the right to education 
in international human rights law. … 
 
Article 13 (2): The right to receive an education - some general remarks 
 
6. While the precise and appropriate application of the terms will depend upon the conditions 
prevailing in a particular State party, education in all its forms and at all levels shall exhibit 
the following interrelated and essential features: 
 
(a) Availability. Functioning educational institutions and programmes have to be available in 
sufficient quantity within the jurisdiction of the State party. What they require to function 
depends upon numerous factors, including the developmental context within which they 
operate; for example, all institutions and programmes are likely to require buildings or other 
protection from the elements, sanitation facilities for both sexes, safe drinking water, trained 
teachers receiving domestically competitive salaries, teaching materials, and so on; while 
some will also require facilities such as a library, computer facilities and information 
technology; 
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(b) Accessibility. Educational institutions and programmes have to be accessible to 
everyone, without discrimination, within the jurisdiction of the State party. Accessibility has 
… overlapping dimensions: 
 
Non-discrimination - education must be accessible to all, especially the most vulnerable 
groups, in law and fact, without discrimination on any of the prohibited grounds …; 
 
Physical accessibility - education has to be within safe physical reach, either by attendance 
at some reasonably convenient geographic location (e.g. a neighbourhood school) or via 
modern technology (e.g. access to a “distance learning” programme); Economic accessibility 
- education has to be affordable to all. This dimension of accessibility is subject to the 
differential wording of article 13 (2) in relation to primary, secondary and higher education: 
whereas primary education shall be available “free to all”, States parties are required to 
progressively introduce free secondary and higher education; 
 
… 
 
45. There is a strong presumption of impermissibility of any retrogressive measures taken in 
relation to the right to education, as well as other rights enunciated in the Covenant. If any 
deliberately retrogressive measures are taken, the State party has the burden of proving that 
they have been introduced after the most careful consideration of all alternatives and that 
they are fully justified by reference to the totality of the rights provided for in the Covenant 
and in the context of the full use of the State party’s maximum available resources. 
 
50. In relation to article 13 (2), States have obligations to respect, protect and fulfil each of 
the “essential features” (availability, accessibility, acceptability, adaptability) of the right to 
education. By way of illustration, a State must respect the availability of education by not 
closing private schools; protect the accessibility of education by ensuring that third parties, 
including parents and employers, do not stop girls from going to school; fulfil (facilitate) the 
acceptability of education by taking positive measures to ensure that education is culturally 
appropriate for minorities and indigenous peoples, and of good quality for all; fulfil (provide) 
the adaptability of education by designing and providing resources for curricula which reflect 
the contemporary needs of students in a changing world; and fulfil (provide) the availability 
of education by actively developing a system of schools, including building classrooms, 
delivering programmes, providing teaching materials, training teachers and paying them 
domestically competitive salaries. 

 
The Committee does not suggest that reference to Article 13 of the ICESCR or to the Comments 
of the CESCR will necessarily determine any issue as to whether the Bills under review do or do 
not enhance the achievement of the international law obligations so far as concerns the adequacy 
of a system for providing primary and secondary education to children in the Territory.  
 
The Committee notes that the Examples appended to section 7 of the Human Rights Act 2004 
refer specifically to “rights under … international conventions” as illustrative of the sources of 
“the rights an individual may have under domestic or international law”. The point of section 7 is 
that the Act is not to be taken as displacing or modifying any of these rights. 
 
The Committee draws this matter to the attention of the Assembly. 
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SUBORDINATE LEGISLATION 
 
Disallowable Instruments—No Comment 
 
The Committee has examined the following disallowable instruments and offers no comment on 
them: 
 
Disallowable Instrument DI2006-89 being the Legislative Assembly Precincts (Licence 
Fees) Determination 2006 made under section 11A of the Legislative Assembly Precincts Act 
2001 determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-91 being the Road Transport (General) (Application of 
Road Transport Legislation) Declaration 2006 (No. 6) made under section 13 of the Road 
Transport (General) Act 1999 declares that the road transport legislation does not apply to 
vehicles competing in the ACT timed special (competitive) stages of the Brindabella Motor 
Sport Club Snap-On Fyshwick Classic Stages Rally.  

Disallowable Instrument DI2006-92 being the University of Canberra (Courses and 
Awards) Amendment Statute 2006 (No. 1) made under section 40 of the University of 
Canberra Act 1989 determines new courses approved for accreditation by the University.  

Disallowable Instrument DI2006-94 being the Occupational Health and Safety (ACT First 
Aid in the Workplace) Code of Practice 2006 made under section 206 of the Occupational 
Health and Safety Act 1989 revokes DI1994-31, as varied by DI1997-100, and approved the 
ACT First Aid in the Workplace Code of Practice.  

Disallowable Instrument DI2006-95 being the Tertiary Accreditation and Registration 
Council Appointment 2006 (No. 1) made under subsection 12(3) of the Tertiary Accreditation 
and Registration Act 2003 appoints a specified person, in her capacity as chairperson of the 
Vocational Education and Training Authority, to the Tertiary Accreditation and 
Registration Council.  

Disallowable Instrument DI2006-96 being the Public Place Names (Harrison) 
Determination 2006 (No. 2) made under section 3 of the Public Place Names Act 1989 
determines the names of new streets in the Division of Harrison.  

Disallowable Instrument DI2006-97 being the Domestic Animals (Fees) Determination 2006 
(No. 2) made under section 144 of the Domestic Animals Act 2000 revokes DI2006-9 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-98 being the Hawkers (Fees) Determination 2006 (No. 1) 
made under section 45 of the Hawkers Act 2003 revokes DI2005-97 and determines fees 
payable for the purposes of the Act.  

Disallowable Instrument DI2006-99 being the Roads and Public Places (Fees) 
Determination 2006 (No. 1) made under section 9A of the Roads and Public Places Act 1937 
revokes DI2005-90, DI2005-98, DI2005-109 and DI2005-240 and determines fees payable 
for the purposes of the Act.  

Disallowable Instrument DI2006-100 being the Waste Minimisation (Landfill Fees) 
Determination 2006 (No. 1) made under subsection 45(1) of the Waste Minimisation Act 2001 
revokes DI2005-100 and determines fees payable for the purposes of the Act.  
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Disallowable Instrument DI2006-106 being the Road Transport (Public Passenger Services) 
Maximum Fares Determination 2006 (No. 1) made under section 23 of the Road Transport 
(Public Passenger Services) Act 2001 revokes DI2005-187 and determines fees payable for 
the purposes of the Act.  

Disallowable Instrument DI2006-107 being the Domestic Violence (Project Coordinator) 
Appointment 2006 made under subsection 11(2) of the Domestic Violence Agencies Act 1986 
appoints a specified person as Domestic Violence Project Coordinator.  

Disallowable Instrument DI2006-108 being the Victims of Crime (Coordinator) 
Appointment 2006 made under section 15 of the Victims of Crime Act 1994 appoints a 
specified person as the Victims of Crime Coordinator.  

Disallowable Instrument DI2006-110 being the Environment Protection (Fees) 
Determination 2006 (No. 2) made under section 165 of the Environment Protection Act 1997 
revokes DI2006-165 and determines fees for the purposes of the Act.  

Disallowable Instrument DI2006-111 being the Race and Sports Bookmaking (Fees) 
Determination 2006 (No. 1) made under subsection 97(1) of the Race and Sports Bookmaking 
Act 2001 revokes DI2001-260 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-112 being the Gaming Machine (Fees) Determination 2006 
(No. 1) made under section 177 of the Gaming Machine Act 2004 revokes DI2004-181 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-113 being the Lotteries (Fees) Determination 2006 (No. 1) 
made under section 18A of the Lotteries Act 1964 revokes DI2003-55 and determines fees 
payable for the purposes of the Act.  

Disallowable Instrument DI2006-114 being the Adoption (Fees) Determination 2006 (No. 1) 
made under section 118 of the Adoption Act 1993 revokes DI2005-70 and determines fees 
payable for the purposes of the Act.  

Disallowable Instrument DI2006-115 being the Road Transport (General) (Refund Fee and 
Dishonoured Cheque Fee) Determination 2006 (No. 1) made under section 96 of the Road 
Transport (General) Act 1999 revokes DI2005-25 and determines fees payable for the 
purposes of the Act.  

Disallowable Instrument DI2006-116 being the Road Transport (General) (Parking Permit 
Fees) Determination 2006 (No. 1) made under section 96 of the Road Transport (General) Act 
1999 revokes DI2005-101 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-117 being the Road Transport (General) (Numberplate 
Fees) Determination 2006 (No. 1) made under section 96 of the Road Transport (General) Act 
1999 revokes DI2005-100 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-118 being the Road Transport (Dimensions and Mass) B-
Double Exemption Notice 2006 made under section 31A of the Road Transport (Dimensions 
and Mass) Act 1990 revokes DI2004-74 and exempts compliant B-Doubles and other vehicles 
from the requirements of the Act relating to vehicle dimensions and the gross mass of 
vehicles and combinations.  
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Disallowable Instrument DI2006-119 being the Road Transport (Dimensions and Mass) 
(Mass Limits of Vehicles or Combinations) Determination 2006 (No. 1) made under section 
57 of the Road Transport (Dimensions and Mass) Act 1990 revokes DI2000-303 and 
determines nationally agreed mass limits for heavy vehicles for the purposes of the Act.  

Disallowable Instrument DI2006-120 being the Road Transport (Dimensions and Mass) 
(Dimensions of Vehicles or Combinations) Determination 2006 (No. 1) made under section 
57 of the Road Transport (Dimensions and Mass) Act 1990 revokes DI1996-201 and 
determines vehicle dimension limits for the purposes of the Act.  

Disallowable Instrument DI2006-121 being the Road Transport (General) (Taxi Licence 
and Stand-by Hire Car Permit Fees) Determination 2006 (No. 2) made under section 96 of 
the Road Transport (General) Act 1999 revokes DI2006-37 and determines fees payable for 
the purposes of the Act.  

Disallowable Instrument DI2006-122 being the Road Transport (General) (Application of 
Road Transport Legislation) Revocation 2006 (No. 1) made under section 13 of the Road 
Transport (General) Act 1999 revokes DI2006-91 which declared that the road transport 
legislation did not apply to vehicles competing in the timed special (competitive) stages of 
the Brindabella Motor Sport Club Snap-On Fyshwick Classic Stages Rally.  

Disallowable Instrument DI2006-123 being the Road Transport (General) (Application of 
Road Transport Legislation) Declaration 2006 (No. 7) made under section 13 of the Road 
Transport (General) Act 1999 declares that the road transport legislation does not apply to 
vehicles competing in the ACT timed special (competitive) stages of the Brindabella Motor 
Sport Club Snap-On Fyshwick Classic Stages Rally.  

Disallowable Instrument DI2006-124 being the Road Transport (Public Passenger Services) 
Demand Responsive Services Guidelines 2006 (No. 2) made under section 83 of the Road 
Transport (Public Passenger Services) Act 2001 determines the guidelines for authorisations 
for demand responsive services.  

Disallowable Instrument DI2006-125 being the Road Transport (Public Passenger Services) 
Demand Responsive Services Minimum Fares Determination 2006 (No. 1) made under 
section 93 of the Road Transport (Public Passenger Services) Act 2001 determines the 
minimum fares applying to ACTION's flexibus service.  

Disallowable Instrument DI2006-126 being the Road Transport (General) Demand 
Responsive Services Fees Determination 2006 (No. 1) made under section 96 of the Road 
Transport (General) Act 1999 determines fees associated with the Road Transport (Public 
Passenger Services) Amendment Regulation 2006 (No. 1).  

Disallowable Instrument DI2006-127 being the Road Transport (General) (Driver Licence 
and Related Fees) Determination 2006 (No. 1) made under section 96 of the Road Transport 
(General) Act 1999 revokes DI2005-82 and determines fees payable for the purposes of the 
Act.  

Disallowable Instrument DI2006-128 being the Road Transport (General) (Vehicle 
Registration and Related Fees) Determination 2006 (No. 1) made under section 96 of the 
Road Transport (General) Act 1999 revokes DI2005-80 and determines fees payable for the 
purposes of the Act.  

Scrutiny Report No 30—21 August 2006 



8 

Disallowable Instrument DI2006-130 being the Legislative Assembly (Members' Staff) 
Members' Salary Cap Determination 2006 (No. 1) made under subsections 10(2) and 20(3) 
of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2005-147 and determines the 
conditions under which Members may employ staff and engage consultants or contractors 
for the 2006-2007 financial year.  

Disallowable Instrument DI2006-133 being the Public Baths and Public Bathing (Active 
Leisure Centre Fees) Determination 2006 made under section 37 of the Public Baths and 
Public Bathing Act 1956 revokes DI2005-134 and determines fees payable for the purposes 
of the Act.  

Disallowable Instrument DI2006-135 being the Health Records (Privacy and Access) (Fees) 
Determination 2006 (No. 2) made under section 34 of the Health Records (Privacy and 
Access) Act 1997 revokes DI2006-39 and determines fees payable for the purposes of the 
Act.  

Disallowable Instrument DI2006-137 being the Public Health (Risk Activities) Declaration 
2006 (No. 1) made under section 18 of the Public Health Act 1997 determines the prescribing 
of a specified anti-psychotic medication to be a public health risk activity.  

Disallowable Instrument DI2006-138 being the Water Resources (Fees) Determination 2006 
(No. 1) made under section 78 of the Water Resources Act 1998 revokes DI2005-184 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-139 being the Legislative Assembly (Members' Staff) 
Speaker's Salary Cap Determination 2006 (No. 1) made under subsections 5(2) and 17(3) of 
the Legislative Assembly (Members' Staff) Act 1989 revokes DI2005-148 and determines the 
conditions under which the Speaker may employ staff and engage consultants or 
contractors for the 2006-2007 financial year.  

Disallowable Instrument DI2006-140 being the Road Transport (Public Passenger Services) 
Maximum Fares for Taxi Services Determination 2006 (No. 1) made under section 60 of the 
Road Transport (Public Passenger Services) Act 2001 revokes DI2005-129 and determines the 
maximum fares relating to hiring or using a taxi.  

Disallowable Instrument DI2006-142 being the Public Sector Management Amendment 
Standard 2006 (No. 6) made under section 251 of the Public Sector Management Act 1994 
amends the Management Standards.  

Disallowable Instrument DI2006-143 being the Legal Profession (Bar Association Council 
Fees) Determination 2006 (No. 1) made under subsection 84(2) of the Legal Profession Act 
2006 determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-144 being the Psychologists (Fees) Determination 2006 
(No. 1) made under section 54 of the Psychologists Act 1994 revokes DI2005-130 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-145 being the Health (Fees) Determination 2006 (No. 1) 
made under section 36 of the Health Act 1993 revokes DI2005-298 and determines fees 
payable for the purposes of the Act.  

Disallowable Instrument DI2006-146 being the Dangerous Substances (Fees) Determination 
2006 made under section 221 of the Dangerous Substances Act 2004 revokes DI2005-142 and 
determines fees payable for the purposes of the Act.  
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Disallowable Instrument DI2006-148 being the Workers Compensation (Fees) 
Determination 2006 made under section 221 of the Workers Compensation Act 1951 revokes 
DI2005-146 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-149 being the Scaffolding and Lifts (Fees) Determination 
2006 made under section 21 of the Scaffolding and Lifts Act 1912 revokes DI2005-145 and 
determines the fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-150 being the Machinery (Fees) Determination 2006 made 
under section 5 of the Machinery Act 1949 revokes DI2005-143 and determines fees payable 
for the purposes of the Act.  

Disallowable Instrument DI2006-152 being the Electoral (Fees) Determination 2006 made 
under section 8 of the Electoral Act 1992 revokes DI2005-149 and determines fees payable 
for the purposes of the Act.  

Disallowable Instrument DI2006-155 being the Building (Fees) Determination 2006 (No. 1) 
made under section 150 of the Building Act 2004 revokes DI2005-223 and determines fees 
payable for the purposes of the Acts.  

Disallowable Instrument DI2006-163 being the Crimes (Sentence Administration) Board 
Appointment 2006 (No. 1) made under paragraph 174(1)(b) of the Crimes (Sentence 
Administration) Act 2005 appoints a specified person as deputy chair of the Sentence 
Administration Board.  

Disallowable Instrument DI2006-165 being the Environment Protection (Fees) 
Determination 2006 (No. 1) made under section 165 of the Environment Protection Act 1997 
revokes DI2005-185 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-166 being the Nature Conservation (Fees) Determination 
2006 (No. 1) made under section 139 of the Nature Conservation Act 1980 revokes DI2005-
183 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-167 being the Animal Diseases (Fees) Determination 2006 
(No. 1) made under section 88 of the Animal Diseases Act 2005 revokes DI2005-186 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-168 being the Animal Welfare (Fees) Determination 2006 
(No. 1) made under section 110 of the Animal Welfare Act 1992 revokes DI2005-180 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-170 being the Stock (Fees) Determination 2006 (No. 1) 
made under section 68 of the Stock Act 2005 determines the fees payable for the purposes of 
the Act.  

Disallowable Instrument DI2006-171 being the Road Transport (Public Passenger Services) 
(Defined Rights Conditions) Determination 2006 (No. 2) made under section 84M of the 
Road Transport (Public Passenger Services) Regulation 2002 determines the conditions for 
defined rights to be allocated in a ballot of defined rights for non-transferable leased taxi 
licences.  
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Disallowable Instrument DI2006-172 being the Road Transport (Public Passenger Services) 
(Minimum Service Standards for Demand Responsive Services) Approval 2006 (No. 1) 
made under section 18B of the Road Transport (Public Passenger Services) Regulation 2002 
determines the Minimum Services Standards for the operation of a Demand Responsive 
Service.  

Disallowable Instrument DI2006-174 being the Building (Asbestos code—asbestos removal 
control plan) Determination 2006 made under subsection 139B(1) of the Building Act 2004 
establishes the asbestos code of practice in relation to an asbestos removal control plan.  

Disallowable Instrument DI2006-175 being the Building (Asbestos code—minor 
maintenance work) Determination 2006 made under subsection 139B(1) of the Building Act 
2004 establishes the asbestos code of practice in relation to minor maintenance work as the 
NOHSC Code of Practice for the Management and Control of Asbestos in the Workplace.  

Disallowable Instrument DI2006-177 being the Public Place Names (City) Determination 
2006 (No. 2) made under section 3 of the Public Place Names Act 1989 revokes DI2005-214 
and determines the names of roads in the Division of City.  

Disallowable Instrument DI2006-178 being the Housing Assistance Public Rental Housing 
Assistance Program 2006 (No. 2) made under subsection 12(1) of the Housing Assistance Act 
1987 provides the Commissioner with the power to transfer a tenant, upon application, 
where the transfer would enable more efficient management of public housing stock.  

Disallowable Instrument DI2006-179 being the Public Place Names (Fyshwick) 
Determination 2006 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the names of new streets in the Division of Fyshwick.  

Disallowable Instrument DI2006-180 being the Road Transport (Public Passenger Services) 
Exemption 2006 (No. 1) made under section 127 of the Road Transport (Public Passenger 
Services) Act 2001 exempts the Department of Disability, Housing and Community Services 
from the provisions of the Act.  

Disallowable Instrument DI2006-182 being the Utilities (Industry Code) Approval 2006 
(No. 1) made under section 58 of the Utilities Act 2000 approves the Prepayment Meter 
System Code.  

Disallowable Instrument DI2006-183 being the Land (Planning and Environment) 
Approved Form of Land Management Agreement 2006 made under subsection 287A(1) of 
the Land (Planning and Environment) Act 1991 revokes DI2003-253 and determines the land 
management requirements for managing rural and non-urban land.  

Disallowable Instrument DI2006-184 being the Road Transport (General) (Application of 
Road Transport Legislation) Declaration 2006 (No. 8) made under section 13 of the Road 
Transport (General) Act 1999 declares that the road transport legislation does not apply to 
vehicles or drivers competing in the ACT timed special (competitive) stages of the 2006 
Giro d'Inverno Rally.  

Disallowable Instrument DI2006-185 being the Public Place Names (Phillip) Determination 
2006 (No. 1) made under section 3 of the Public Place Names Act 1989 determines the names 
of a new street in the Division of Phillip.  

Disallowable Instrument DI2006-189 being the Physiotherapists (Fees) Determination 2006 
(No. 1) made under section 54 of the Physiotherapists Act 1977 revokes DI2004-171 and 
determines fees payable for the purposes of the Act.  
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Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers these comments 
on them: 
 
Accessibility of legislation 

Disallowable Instrument DI2006-93 being the University of Canberra (University Seal) 
Amendment Statute 2006 made under section 40 of the University of Canberra Act 1989 
amends the University Seal Statute 1992.  
This instrument amends the University Seal Statute 1992.  As the Committee has previously 
noted, University of Canberra statutes do not appear on the ACT Legislation Register in a 
consolidated form.  Rather, the original instrument appears and it is necessary to track any 
amendments to the instrument and manually apply those amendments to the original.  In the case 
of the University Seal Statute, the Committee notes that the relevant entry on the ACT 
Legislation Register states: 

A consolidated version of the statute is available at the University of Canberra Secretariat 
Website. 

The University of Canberra Secretariat website is "hot-linked".  The Committee notes, however, 
that when it attempted to access the relevant document, on the University of Canberra website, 
the consolidated version was not available.  Rather, the following error message appeared: 

Forbidden 
Your client is not allowed to access the requested object. 

The Committee would appreciate the Minister's advice as to whether, in fact, the consolidated 
version of the University Seal Statute is available, on the University of Canberra website, to the 
general public. 

Inadequate Explanatory Statements 

Disallowable Instrument DI2006-101 being the Taxation Administration (Rates) 
Determination 2006 (No. 1) made under section 139 of the Taxation Administration Act 1999 
revokes DI2005-81 and determines the variable rating factors for the purposes of 
calculating rates payable under the Rates Act 2004.  

Disallowable Instrument DI2006-102 being the Taxation Administration (Rates—Rebate 
Cap) Determination 2006 (No. 1) made under section 139 of the Taxation Administration Act 
1999 revokes DI2005-59 and determines the rebate cap for the purposes of the Rates Act 
2004.  

Disallowable Instrument DI2006-103 being the Taxation Administration (Objection Fees) 
Determination 2006 (No. 1) made under section 139A of the Taxation Administration Act 
1999 revokes DI2004-77 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-104 being the Rates (Certificate and Statement Fees) 
Determination 2006 (No. 1) made under section 78 of the Rates Act 2004 revokes DI2004-60 
and determines fees payable for the purposes of the Act.  
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Disallowable Instrument DI2006-105 being the Taxation Administration (Amounts 
Payable—Home Buyer Concession Scheme) Determination 2006 (No. 1) made under 
section 139 of the Taxation Administration Act 1999 revokes DI2005-295 and determines the 
thresholds to be used to calculate duty payable for the Home Buyer Concession Scheme.  

Disallowable Instrument DI2006-109 being the Taxation Administration (Amounts 
Payable—Duty) Determination 2006 (No. 1) made under section 139 of the Taxation 
Administration Act 1999 revokes DI2003-170 and determines rates of duty payable under 
various provisions of the Duties Act 1999.  

Disallowable Instrument DI2006-129 being the Taxation Administration (Rates—Fire and 
Emergency Services Levy) Determination 2006 (No. 1) made under section 139 of the 
Taxation Administration Act 1999 determines the amounts to be used for the calculation of 
the fire and emergency services levy.  
The Committee notes that these instruments determine various charges, fees, rates and threshold 
amounts, for the purposes of the Rates Act 2004 and the Duties Act 1999.  Neither the face of the 
instruments nor the Explanatory Statements in relation to the various instruments indicate which 
(if any) are new fees or charges, what is the magnitude of any increases in fees or charges and 
what is the magnitude of any change to rates or thresholds.  The Committee has previously 
indicated that it would prefer to see these issues dealt with either in the instrument itself or in the 
Explanatory Statement to an instrument.  This allows the Committee (and the Legislative 
Assembly) to ascertain the magnitude of any changes to a fee, charge, etc without referring back 
to the instrument(s) that it replaces.  The Committee would also prefer to see the Explanatory 
Statement set out the basis for increasing a fee or charge (eg "in line with the CPI"). 

While the Committee notes that there is no formal requirement to provide this information, the 
Committee considers that this is a matter that is appropriate to raise under paragraph (b) of the 
Committee's terms of reference, which requires the Committee to: 

Consider whether any explanatory statement …. associated with legislation …. meets the 
technical or stylistic standards expected by the Committee. 

In this context, the Committee commends to the Treasurer the approach demonstrated by 
DI2006-97, DI2006-98, DI2006-99 and DI2006-100 (referred to above under "no comment"), 
which are excellent examples of the approach that the Committee would prefer to see in relation 
to instruments that determine fees, etc. 

Minor drafting issue 

Disallowable Instrument DI2006-131 being the Tertiary Accreditation and Registration 
(Fees) Determination 2006 made under section 111 of the Tertiary Accreditation and 
Registration Act 2003 revokes DI2005-135 and determines the maximum fees payable for 
services provided by the ACT Accreditation and Registration.  
The Committee notes that the last sentence on page 2 of the Explanatory Statement appears to be 
superfluous. 
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Minor drafting error 

Disallowable Instrument DI2006-132 being the Road Transport (Dimensions and Mass) 
Higher Mass Limits (HML) Exemption Notice 2006 made under section 31A of the Road 
Transport (Dimensions and Mass) Act 1990 exempts vehicles fitted with road friendly 
suspensions from the provisions of DI2006-119.  

Disallowable Instrument DI2006-134 being the Road Transport (Dimensions and Mass) 
Concessional Mass Limits (CML) Exemption Notice 2006 made under section 31A of the 
Road Transport (Dimensions and Mass) Act 1990 exempts vehicles and operators accredited 
under the Mass Management module of the National Heavy Vehicle Accreditation Scheme 
from the provisions of DI2006-119.  
The Committee notes that both of these instruments and their Explanatory Statements incorrectly 
refer to the empowering Act as the Road Transport (Dimensions and Mass Act 1990) (ie the 
closing bracket is in the wrong place). 

Is this instrument valid? 

Disallowable Instrument DI2006-136 being the First Home Owner Grant (Objection Fees) 
Determination 2006 (No. 1) made under section 54 of the First Home Owner Grant Act 2000 
determines the fee to accompany an objection under section 25 of the Act.  
The Committee notes that this instrument determines the fee payable in relation to an objection 
made under section 25 of the First Home Owner Grant Act 2000.  Nothing in the Explanatory 
Statement indicates whether this is a new fee or, if it is a change to an existing fee, the magnitude 
of any change to the fee.  As the Committee has consistently stated, the Committee prefers to see 
this information either on the face of an instrument or in the Explanatory Statement. 

In this particular case, the Committee notes that there is, in fact, an instrument setting an 
"original" fee.  That instrument is the First Home Owner Grant (Objection Fees) Determination 
2002 (DI2002-36).  It sets the fee at $50.00.  The Committee notes that, contrary to the practice 
adopted in other amending instruments, this instrument does not revoke DI2002-36.  This being 
so, the Committee has considered whether there might be some implied revocation of the 
instrument. 

The Committee notes that the repeal and amendment of laws (including "statutory instruments" 
which, in turn, includes "disallowable instruments" such as this one) is dealt with by Chapter 9 of the 
Legislation Act 2001.  Section 82 of the Legislation Act defines "repeal", for the purposes of Chapter 
9, as "[including] lapse or expire".  The Committee also notes, however, that a more extensive 
definition of "repeal" is in the Dictionary to the Legislation Act.  That definition is as follows: 

repeal includes— 

(a) for an Act or statutory instrument—omit a provision of the Act or instrument; and 

(b) for a provision of an Act or statutory instrument—omit the provision (or a part of it); 
and 

(c) for an Act or statutory instrument (or a provision of it)— abrogate or limit its effect, or 
exclude from its application any circumstance, matter, person, place or purpose; and 

(d) for an Act or statutory instrument (or a provision of it)—any other implied repeal; and 

(e) for a statutory instrument—revoke the instrument (or part of it); and 
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(f) for a decision—revoke it or cancel it. 

The Committee considers that, by making a subsequent determination that supersedes the earlier 
determination in relation to the application fee for the purposes of an objection under section 25, 
there may be (arguably) an implied repeal of the earlier instrument.  The Committee considers, 
however, that it would be preferable if this instrument expressly revoked the earlier instrument 
(which, when the Committee originally undertook its inquiries, was still on the ACT Legislation 
Register, with no indication that it had been superseded), as is the practice with other instruments. 

No Explanatory Statement 

Disallowable Instrument DI2006-141 being the Attorney General (Fees) Determination 
2006 made under the Agents Act 2003, Associations Incorporation Act 1991, Births, Deaths and 
Marriages Registration Act 1997, Business Names Act 1963, Classification (Publications, Films 
and Computer Games) (Enforcement) Act 1995, Consumer Credit (Administration) Act 1996, 
Cooperatives Act 2002, Court Procedures Act 2004, Guardianship and Management of Property 
Act 1991, Instruments Act 1933, Land Titles Act 1925, Liquor Act 1975, Partnership Act 1963, 
Pawnbrokers Act 1902, Prostitution Act 1992, Public Trustees Act 1985, Registration of Deeds 
Act 1957, Sale of Motor Vehicles Act 1977, Second-hand Dealers Act 1906, Security Industry Act 
2003, Trade Measurement (Administration) Act 1991 determines fees payable for the purposes 
of the Acts.  
The Committee notes that there is no Explanatory Statement to this instrument.  The Committee 
also notes, however, that the instrument is heavily annotated and also contains "general 
explanatory notes". 

Minor drafting error 

Disallowable Instrument DI2006-147 being the Occupational Health and Safety (Fees) 
Determination 2006 made under section 225 of the Occupational Health and Safety Act 1989 
revokes DI2005-144 and determines fees payable for the purposes of the Act.  
The Committee notes that this instrument incorrectly refers to "the ACT Government Legislation 
Register". 

Minor drafting error 

Disallowable Instrument DI2006-151 being the Legal Profession (Barristers and Solicitors 
Practising Fees) Determination 2006 (No. 1) made under subsection 84(1) of the Legal 
Profession Act 2006 determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-186 being the Legal Profession (Barristers and Solicitors 
Practising Fees) Determination 2006 (No. 2) made under subsection 84(1) of the Legal 
Profession Act 2006 revokes DI2006-151 and determines fees payable for the purposes of the 
Act.  
The Committee notes that instrument DI2006-151, which is dated 30 June 2006, is revoked by 
DI2006-186, dated 25 July 2006.  It is not clear to the Committee from the later instrument why 
the revocation was necessary, especially so soon after the earlier instrument was made.  That 
said, the Committee also notes that clause 4 of the later instrument is more detailed than the 
equivalent clause in the earlier instrument. 
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The Committee notes that the Explanatory Statement to the earlier instrument states: 

Section 84(1)(a) empowers the law society council to determine fees in relation to 
applications for the grant or renewal of barrister practising certificates. 

The Committee considers that this statement is incorrect.  In fact, paragraph 84(1)(a) of the Legal 
Profession Act 2006 empowers the law society council to determine fees in relation to 
applications for the grant or renewal of unrestricted practising certificates and restricted 
practising certificates.  The Committee notes that this error is repeated in the Explanatory 
Statement to DI2006-186. 

Inadequate Explanatory Statement / Are all of these appointments valid? 

Disallowable Instrument DI2006-153 being the Children and Young People (Childrens 
Services Council) Appointment 2006 (No. 1) made under section 36 of the Children and 
Young People Act 1999 appoints specified persons as members and Chair of the Childrens 
Services Council.  
The Committee notes that this instrument appoints certain named persons as members of the 
Childrens Services Council.  It also appoints two named persons as Chair and Deputy Chair of 
the Council.  Section 36 of the Children and Young People Act 1999 provides (in part): 

36 Members of the council 
(1)   The council consists of not less than 3, nor more than 10, members appointed by the 

Minister from the community. 

Note 1  For the making of appointments (including acting appointments), see 
Legislation Act, pt 19.3. 

Note 2  In particular, an appointment may be made by naming a person or 
nominating the occupant of a position (see Legislation Act, s 207). 

Note 3  Certain Ministerial appointments require consultation with an Assembly 
committee and are disallowable (see Legislation Act, div 19.3.3). 

(2)   The Minister must ensure that there is always— 

(a) at least 1 member who represents the interests of carers; and 

(b) at least 1 member who represents the interests of Aboriginal and Torres Strait 
Islander people. 

(3)   The Minister may appoint a person to the council only if satisfied that the person— 

(a) has expertise in relation to services for children or young people; or 

(b) represents the interests of carers. 

Nothing on the face of the instrument or in the Explanatory Statement to the instrument indicates 
that the requirements of subsections 36(2) and (3) have been met in the case of these 
appointments.  While the Committee notes that this is not strictly required, the Committee has 
consistently indicated that it would prefer that instruments of appointment, either on their face or 
in their Explanatory Statements, stated that any formal requirements in relation to an appointment 
have been met.  The Committee considers that this is a matter that is appropriate to raise under 
paragraph (b) of the Committee's terms of reference, which requires the Committee to: 
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Consider whether any explanatory statement …. associated with legislation …. meets the 
technical or stylistic standards expected by the Committee. 

As the Committee has already noted, this instrument also appoints two named persons as Chair 
and Deputy Chair of the Council.  The Committee notes that while there is a requirement, in 
section 37 of the Act, to appoint one of the members as chairperson of the Council, the 
Committee can identify no provision for the appointment of a deputy.  The Committee therefore 
queries whether this instrument can properly appoint a Deputy Chair. 

No Explanatory Statement 

Disallowable Instrument DI2006-154 being the Architects (Fees) Determination 2006 
(No. 1) made under section 91 of the Architects Act 2004 revokes DI2005-222 and determines 
fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-156 being the Community Title (Fees) Determination 2006 
(No. 1) made under section 96 of the Community Title Act 2001 revokes DI2005-114 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-157 being the Construction Occupations Licensing (Fees) 
Determination 2006 (No. 1) made under section 127 of the Construction Occupations 
(Licensing) Act 2004 revokes DI2005-224 and determines fees payable for the purposes of 
the Act.  

Disallowable Instrument DI2006-158 being the Electricity Safety (Fees) Determination 2006 
(No. 1) made under section 64 of the Electricity Safety Act 1971 revokes DI2005-116 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-159 being the Land (Planning and Environment) (Fees) 
Determination 2006 (No. 1) made under section 287 of the Land (Planning and Environment) 
Act 1991 revokes DI2005-117 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-160 being the Surveyors (Fees) Determination 2006 
(No. 1) made under section 46 of the Surveyors Act 2001 revokes DI2005-118 and determines 
fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-161 being the Unit Titles (Fees) Determination 2006 
(No. 1) made under section 179 of the Unit Titles Act 2001 revokes DI2005-119 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2006-162 being the Water and Sewerage (Fees) Determination 
2006 (No. 1) made under section 45 of the Water and Sewerage Act 2000 revokes DI2005-225 
and determines fees payable for the purposes of the Act.  
The Committee notes that there is no Explanatory Statement to these instruments.  While the 
Committee accepts that there is no formal requirement that an instrument be accompanied by an 
Explanatory Statement, it assists the Committee (and the Legislative Assembly) in its scrutiny of 
an instrument if there is an Explanatory Statement, setting out any relevant background 
information in relation to the instrument. 

No Explanatory Statement 

Disallowable Instrument DI2006-164 being the Emergencies (Fees and Charges 2006/2007) 
Determination 2006 made under section 201 of the Emergencies Act 2004 determines fees 
payable for the purposes of the Act.  
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The Committee notes that there is no Explanatory Statement to this instrument.  The Committee 
also notes, however, that the instrument is heavily annotated with "explanatory notes". 

The Committee would prefer, however, that a separate Explanatory Statement be prepared in 
relation to each instrument. 

Minor drafting issue 

Disallowable Instrument DI2006-169 being the Fisheries (Fees) Determination 2006 (No. 1) 
made under section 114 of the Fisheries Act 2000 revokes DI2005-182 and determines fees 
payable for the purposes of the Act.  
The Explanatory Statement to this instrument states: 

The purpose of this determination is to revoke Disallowable Instrument DI2005—182 that set 
fees for the 2005-2006 financial year and to determine fees for the 2006-2007 financial year.  
An adjustment has been made to the wording of matters for which a fee is payable to more 
accurately reflect the legislation. 

The Committee has examined the wording in DI2005-182 and can identify no difference in the 
wording used in that instrument to the wording used in this instrument.  The Committee also 
notes, however, that the Explanatory Statement to DI2005-182 contains the same statement about 
a change of wording.  The Committee presumes that the statement has been left in the 
Explanatory Statement to DI2006-169 by mistake. 

Positive comment 

Disallowable Instrument DI2006-173 being the Building and Construction Industry 
Training Fund Board Appointment 2006 (No. 1) made under section 7 of the Building and 
Construction Industry Training Levy Act 1999 appoints specified persons as chairperson and 
members of the Building and Construction Industry Training Fund Board.  
The Committee notes that this instrument appoints named persons as the Chairperson and 
Members of the Building and Construction Industry Training Fund Board, under section 7 of the 
Building and Construction Industry Training Levy Act 1999.  Section 7 provides: 

7 Governing board members 
(1)   The governing board has 6 members. 

Note  A chair of the governing board must be appointed under the Financial 
Management Act 1996, s 79. 

(2)   Two of the governing board members must be appointed to represent the interests of 
employers in the building and construction industry. 

(3)   employees in the building and construction industry. 

(4)   The chair must not be a representative mentioned in subsection (2) or (3). 

(5)   The chief executive officer is a non-voting member of the governing board. 

Note  The Financial Management Act 1996, s 95 (2) and s 96 (1) deal with non-voting 
members of governing boards. 

Subsections 7(2) and (3) above require, respectively that two of the Members appointed be 
representative of the interests of employers and employees.  The Committee notes with approval 
that this instrument, on its face, indicates which of the appointed members represent the interests 
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of employers and which represent the interests of employees.  The Committee commends this 
approach to others who make appointments that are subject to the Committee's scrutiny. 

Positive comment 

Disallowable Instrument DI2006-176 being the Public Place Names (Harrison) 
Determination 2006 (No. 3) made under section 3 of the Public Place Names Act 1989 
revokes DI2006-96 and determines the names of public places that are Territory land in the 
Division of Harrison.  
The Committee notes that this instrument, which is dated 23 June 2006, revokes and replaces 
DI2006-96, which is dated 31 May 2006 (and which appears under "no comment" above).  The 
Committee also notes with approval, however, that the reason for the revocation, so soon after 
the earlier instrument was made, is explained in the Explanatory Statement to this instrument (ie 
to correct an error in the earlier instrument). 

Minor drafting issue 

Disallowable Instrument DI2006-181 being the Radiation (Council) Appointment 2006 
(No. 1) made under subsection 8(2) of the Radiation Act 1983 appoints specified persons as 
chairperson and members of the Radiation Council of the ACT.  
This instrument appoints two named persons as Members and one named person as Chairperson 
of the Radiation Council.  It states that it is made under subsection 8(2) of the Act.  The 
Committee notes that subsection 8(2) provides that the Members of the Radiation Council shall 
be appointed by the Minister.  Subsection 9(1) provides that the Minister shall appoint one of the 
Members as Chairperson.  That being so, the Committee considers that the instrument should 
probably also refer to subsection 9(1) as its source of authority. 

Minor drafting error 

Disallowable Instrument DI2006-188 being the Pharmacy (Fees) Determination 2006 
(No. 1) made under section 57 of the Pharmacy Act 1931 revokes DI2005-141 and 
determines fees payable for the purposes of the Act.  
The Committee notes that the Explanatory Statement to this instrument incorrectly refers to the 
Act under which it is made as the Pharmacists Act 1931.  The Committee also notes, however, 
that the instrument itself correctly refers to the Pharmacy Act 1931. 

Minor drafting issue 

Disallowable Instrument DI2006-190 being the Health Professionals (Medical Board) 
Appointment 2006 (No. 2) made under Schedule 2, clause 2.6 of the Health Professionals 
Regulation 2004 appoints specified persons as president and members of the ACT Medical 
Board.  
This instrument appoints three named persons to the ACT Medical Board.  It is made under 
section 2.6 of Schedule 2 of the Health Professionals Regulation 2004, which provides: 

2.6 Medical board membership—Act, s 24 
(1)   The medical board is made up of the president and the following people: 

  (a) 3 elected members; 

(b) 5 appointed members, 2 of whom are community representatives. 
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(2)   One of the community representatives must be a lawyer who has been a lawyer for a 
continuous period of at least 5 years before the day of appointment. 

The Explanatory Statement to the instrument states: 

The ACT Medical Board is constituted under Section 2.6 of Schedule 2 to the Health 
Professionals Regulation 2004.  Section 2.6 requires that there be a president and five 
appointed members, two of whom are community representatives. 

Regulation 10(1) provides that the Minister appoints Board members in accordance with the 
Legislation Act 2001 div 19.3.3.  Accordingly, the instrument is a disallowable instrument.  
Regulation 11(5) provides that the Minister must appoint the president and five appointed 
members.  The positions of president and three medical appointments are vacant. 

The Committee can identify no provision for "medical appointments".  There is only a 
requirement for the appointment of community representatives.  It is not clear to the Committee, 
either on the face of the instrument or from the Explanatory Statement, whether the requirement 
regarding community members has been met, though the Committee is inclined to infer that the 
non-community members are, in fact, the "medical appointments" referred to in the Explanatory 
Statement. 

While the Committee notes that there is no statutory requirement that an Explanatory Statement 
indicate that any formal requirements (such as qualifications) in relation to a position or a board 
have been met, the Committee has consistently indicated that it would prefer that instruments of 
appointment, either on their face or in their Explanatory Statements, state that any formal 
requirements in relation to an appointment have been met.  In this regard, the Committee 
commends the approach discussed above in relation to DI2006-173.  The Committee considers 
that this is a matter that is appropriate to raise under paragraph (b) of the Committee's terms of 
reference, which requires the Committee to: 

Consider whether any explanatory statement …. associated with legislation …. meets the 
technical or stylistic standards expected by the Committee. 

Positive comment 

Disallowable Instrument DI2006-187 being the Public Sector Management Standards 2006 
made under section 251 of the Public Sector Management Act 1994 remakes the Public Sector 
Management Standards.  
This instrument re-makes the Public Sector Management Standards.  The Explanatory Statement 
states that the re-making of the Standards is in response to concerns expressed by the Committee, 
in its Report No 4 of the Sixth Assembly, concerning the accessibility of the Standards, under the 
publication regime previously adopted.  The Committee commends the Commissioner for Public 
Administration for addressing this issue. 

For the sake of consistency, the Committee should, however, also record a minor concern that the 
instrument does not appear to revoke (expressly) the eight Standards that it replaces.  The 
Committee assumes that there is an implied repeal of those Standards. 
 
 

Scrutiny Report No 30—21 August 2006 



20 

Subordinate Laws—No Comment 
 
The Committee has examined the following subordinate laws and offers no comment on them: 
 
Subordinate Law SL2006-19 being the Land (Planning and Environment) Amendment 
Regulation 2006 (No. 3) made under the Land (Planning and Environment) Act 1991 amends 
the Land (Planning and Environment) Regulation 1992to enable the ACT Planning and 
Land Authority to request additional information from an applicant for development 
approval and expands the statutory timeframes for decisions.  

Subordinate Law SL2006-20 being the Magistrates Court (Workers Compensation 
Infringement Notices) Regulation 2006 made under the Magistrates Court Act 1930 provides 
for infringement notices under the Act for certain offences against the Workers 
Compensation Act 1951.  

Subordinate Law SL2006-21 being the Taxation (Government Business Enterprises) 
Amendment Regulation 2006 (No. 1) made under the Taxation (Government Business 
Enterprises) Act 2003 removes a specified non-commercial Territory entity from its 
obligation under section 9 of the Act.  

Subordinate Law SL2006-24 being the Agents Amendment Regulation 2006 (No. 2) made 
under the Agents Act 2003 extends a sunset clause to allow unqualified real estate 
salespersons to be registered.  

Subordinate Law SL2006-25 being the Crimes (Sentencing) Amendment Regulation 2006 
(No. 1) made under the Crimes (Sentencing) Act 2005 provides for a minimum standard of 
reporting for drug and alcohol rehabilitation service providers where a service is provided 
to a person under sentence.  

Subordinate Law SL2006-26 being the Crimes (Sentence Administration) Amendment 
Regulation 2006 (No. 1) made under the Crimes (Sentence Administration) Act 2005 modifies 
transitional arrangements contained in the Act.  

Subordinate Law SL2006-27 being the Environment Protection Amendment Regulation 
2006 (No. 1) made under the Environment Protection Act 1997 corrects an drafting error in 
the Environment Protection Regulation 2005.  

Subordinate Law SL2006-28 being the Health Professionals Amendment Regulation 2006 
(No. 4) made under the Health Professionals Act 2004 provide for the election of the ACT 
Chiropractic and Osteopath Board.  

Subordinate Law SL2006-30 being the Road Transport (Offences) Amendment Regulation 
2006 (No. 1) made under the Road Transport (General) Act 1999 determines revised penalties 
for the 2006/07 financial year.  

Subordinate Law SL2006-33 being the Land (Planning and Environment) Amendment 
Regulation 2006 (No. 4) made under the Land (Planning and Environment) Act 1991 
determines the circumstances under which exemptions to the installation or alteration of a 
satellite dish for receiving purposes apply.  

Subordinate Law SL2006-36 being the Taxation (Government Business Enterprises) 
Amendment Regulation 2006 (No. 2) made under the Taxation (Government Business 
Enterprises) Act 2003 inserts the Land Development Agency into the list of entities subject to 
the national tax equivalent regime.  
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Subordinate Law SL2006-37 being the Legal Profession Regulation 2006 made under the 
Legal Profession Act 2006 adopts the Core Uniform, Core Non Uniform and Non Core 
provisions of the model Legal Profession Regulations.  

Subordinate Law SL2006-40 being the Poisons and Drugs Amendment Regulation 2006 
(No. 1) made under the Poisons and Drugs Act 1978 removes a specified drug from the list of 
"restricted substances" in the Poisons and Drug Regulation 1993.  

Subordinate Law SL2006-42 being the Residential Tenancies Amendment Regulation 2006 
(No. 1) made under the Residential Tenancies Act 1997 prescribes the period for the lodging 
of a bond by lessors and agents.  
 

Subordinate Laws—Comment 
 
The Committee has examined the following subordinate laws and offers these comments on 
them: 
 

Abolition of prerogative writs, etc 

Subordinate Law SL2006-29 being the Court Procedures Rules 2006 made under section 7 
of the Court Procedures Act 2004 determines the rules for most proceedings in the ACT 
Supreme Court and the Magistrates Court.  
This subordinate law, which is 1208 pages long, is made under section 7 of the Court Procedures 
Act 2004.  The Explanatory Statement states that it has been drafted over a period of 18 months, 
by the Rule-Making Committee, currently comprising the Chief Justice, the President of the 
Court of Appeal, Justice Connolly, the Chief Magistrate and Magistrate Somes.  The Rule-
Making Committee was assisted in its drafting by a Joint Rules Advisory Committee (JRAC), 
comprised of representatives of the Supreme Court and the Magistrates Court, the ACT Law 
Society, the ACT Bar Association, the Director of Public Prosecutions, the Parliamentary 
Counsel and the Department of Justice and Community Safety.  The process was further assisted 
by an expanded Working Party of the JRAC and by a series of workshops and drafting meetings 
and by technical input by key registry staff, an academic expert and additional legal practitioners. 

The Explanatory Statement indicates that an exposure draft of the subordinate law was circulated 
for public consultation purposes and the feedback that was received by the JRAC taken into 
account in the final document.  In this context, the Committee notes that, as part of the 
consultation process, Justice Connolly met with the Committee to explain the scheme of the draft 
subordinate law and to answer the Committee's queries.  The Committee takes this opportunity to 
thank Justice Connolly for that opportunity. 

The Explanatory Statement states that this subordinate law is intended to reduce the overall costs 
of litigation, by modernising and simplifying the current procedures and by removing 
unnecessary differences between the two ACT courts, ie the Supreme Court and the Magistrates 
Court.  It states that the subordinate law takes into account contemporary "best practice" from 
across Australia, especially the uniform rules adopted recently by Queensland and New South 
Wales.  At the same time, however, the subordinate law continues certain procedures and 
practices that are uniquely suited to a small jurisdiction such as the ACT.  

The Committee considers this to be a commendable undertaking. 
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The Committee notes that one of the features of the subordinate law is to include, under each 
particular rule heading, a reference to the source of the provisions of the rule, be it the Supreme 
Court Rules 1937 (ACT) or the Uniform Civil Procedure Rules 2005 (NSW).  The Committee 
notes that references to equivalent provisions in other rules, such as the Federal Court Rules and 
to the Uniform Civil Procedure Rules 1999 (Qld), are also included.  The Committee considers 
that these cross-references will be of invaluable assistance to practitioners and to those who have 
occasion to make use of the subordinate law. 

The Committee has only one substantive comment on this subordinate law, relating to Rule 3553.  
That Rule provides: 

3553 Judicial review—prerogative writs etc abolished 
 QldJRA s 41 and s 42; SA r 98.01; Vic r 56.01) 

(1)   The prerogative writs of mandamus, prohibition and certiorari are no longer to be 
issued by the Supreme Court. 

(2)   Informations in the nature of quo warranto are abolished. 

A "prerogative writ" is a court order providing a remedy of a particular character for different 
kinds of administrative action.  There are six prerogative writs: mandamus, prohibition, 
procedendo, certiorari, quo warranto and habeas corpus.  The most common are certiorari 
(which operates to quash a decision), mandamus (which compels a person to take an action) and 
prohibition (which stops a person from taking an action).  Where an administrative action is not a 
decision to which the Administrative Decisions (Judicial Review) Act 1977 (Cwlth) applies, nor a 
decision taken by an officer of the Commonwealth that comes within the jurisdiction of the 
Federal Court (under section 39B of the Judiciary Act 1903 (Cwlth)), the common law 
jurisdiction of the various State Supreme Courts provides an avenue for review, by way of an 
application for a prerogative writ. 

Rule 3553 abolishes all of the prerogative writs except procedendo, under which a superior court 
remits a proceeding to an inferior court for the purpose of the inferior court dealing with the 
proceeding, and habeas corpus, which is set out in Part 3.9 of this subordinate law.  The 
Committee notes that, under the subordinate law, however, habeas corpus is expressly an 
"order", rather than a writ (see Rule 3500). 

Three issues arise for the Committee in relation to the abolition of the prerogative writs.  The first 
is whether the Legislative Assembly, operating through power that it has delegated to the Rule-
Making Committee, has the legislative power to abolish the prerogative writs in question. 

The powers of the Legislative Assembly 

The power of the Legislative Assembly to make laws is set out in section 22 of the Australian 
Capital Territory (Self-Government) Act 1988 (Cwlth) (Self-Government Act), which provides: 

22 Power of Assembly to make laws  
(1)   Subject to this Part and Part VA, the Assembly has power to make laws for the 

peace, order and good government of the Territory.  

(2)   The power to make laws extends to the power to make laws with respect to the 
exercise of powers by the Executive.  
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Section 23 of the Self-Government Act then expressly excludes certain matters from the 
Legislative Assembly's power to make laws.  It provides: 

23 Matters excluded from power to make laws  
 (1)   Subject to this section, the Assembly has no power to make laws with respect to:  

(a) the acquisition of property otherwise than on just terms;  

(c) the provision by the Australian Federal Police of police services in relation 
to the Territory;  

(d) the raising or maintaining of any naval, military or air force;  

(e) the coining of money;  

(g) the classification of materials for the purposes of censorship.  

(1A)   The Assembly has no power to make laws permitting or having the effect of 
permitting (whether subject to conditions or not) the form of intentional killing of 
another called euthanasia (which includes mercy killing) or the assisting of a 
person to terminate his or her life.  

(1B)   The Assembly does have power to make laws with respect to:  

(a) the withdrawal or withholding of medical or surgical measures for 
prolonging the life of a patient but not so as to permit the intentional killing 
of the patient; and  

(b) medical treatment in the provision of palliative care to a dying patient, but 
not so as to permit the intentional killing of the patient; and  

(c) the appointment of an agent by a patient who is authorised to make decisions 
about the withdrawal or withholding of treatment; and  

(d) the repealing of legal sanctions against attempted suicide.  

(2)   The regulations may omit any of the paragraphs in subsection (1) or reduce the 
scope of any of those paragraphs.  

Sections 22 and 23 are in Part IV of the Self-Government Act.  No other provisions of Part IV 
appear to be relevant (for present purposes) in determining the scope of the Legislative 
Assembly's powers. 

Part VA of the Self-Government Act deals with the judiciary.  Section 48A provides: 

48 Jurisdiction and powers of the Supreme Court  
(1)   The Supreme Court is to have all original and appellate jurisdiction that is necessary 

for the administration of justice in the Territory.  

(2)   In addition, the Supreme Court may have such further jurisdiction as is conferred on 
it by any Act, enactment or Ordinance, or any law made under any Act, enactment 
or Ordinance.  

(3)   The Supreme Court is not bound to exercise any powers where it has concurrent 
jurisdiction with another court or tribunal.  

Scrutiny Report No 30—21 August 2006 



24 

No regulations set out in the Australian Capital Territory (Self-Government) Regulations (Cwlth) 
appear to be relevant, for the purposes of subsection 23(2) of the Self-Government Act.  This 
being so, the issues for the Committee (in relation to the power of the Legislative Assembly) are: 

• Does this law in any way operate contrary to Part VA of the Self-Government Act, in 
relation to which the power given to the Legislative Assembly is expressly subject (see 
subsection 22(1) of the Self-Government Act)? 

• Does this subordinate law involve an acquisition of property other than on just terms 
(contrary to paragraph 23(1)(a) of the Self-Government Act)? 

The Committee considers the acquisition of property issue in more detail below, in the context of 
principle (a)(ii) of the Committee's terms of reference.  In relation to the possible issue with Part 
VA of the Self-Government Act, however, the Committee would appreciate the Attorney-
General's views on how the subordinate law operates in relation to Part VA of the Self-
Government Act and the limitations imposed by subsection 22(1) of the Self-Government Act. 

Principle (a)(iv) of the Committee's terms of reference—Is this a matter more appropriately dealt 
with by an Act of the Legislative Assembly? 

The Committee's second issue with this subordinate law is whether it might offend against 
principle (a)(iv) of the Committee's terms of reference, which requires the Committee to consider 
whether or not a subordinate law contains matter which, in its opinion, should properly be dealt 
with in an Act of the Legislative Assembly.   

The Committee has previously noted that, in its 40th Parliament Report, the Senate Standing 
Committee on Regulations and Ordinances re-stated criteria that it had set out in its Seventy-
Seventh Report as assisting in applying a similar principle in that Committee's terms of reference.  
The Senate Committee stated that the principle might be invoked where (for example) delegated 
legislation:  

• manifests itself as a fundamental change in the law, intended to alter and redefine rights, 
obligations and liabilities ….  

Clearly, this subordinate law, at the very least, redefines an existing right to apply to the Supreme 
Court in relation to administrative action.  As a result, there is an issue as to whether there is such 
a fundamental change to the law as to warrant that change being made by way of primary, rather 
than subordinate legislation.  The Committee considers the nature of the change to the law in 
more detail below. 

Principle (a)(ii) of the Committee's terms of reference—Does this subordinate law unduly 
trespass on rights previously established by law? 

The Committee's third issue with this subordinate law is whether it might offend against principle 
(a)(ii) of the Committee's terms of reference, which requires the Committee to consider whether 
or not a subordinate law unduly trespasses on rights previously established by law.  As the 
Committee has already noted, Rule 3553 expressly abolishes an existing right to apply to the 
Supreme Court for certain prerogative writs.  A question for the Committee, however, is whether 
this takes away existing rights or merely replaces them. 
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The Committee notes that the Rules immediately following Rule 3553 provide: 

3554 Judicial review—relief previously granted by prerogative writ etc 
(QldJRA s 41 and s 42; SA r 98.01; Vic r 56.01) 

(1)   If, before the commencement of these rules, the court had jurisdiction to grant any 
relief by way of a writ of mandamus, prohibition or certiorari, or on an information 
in the nature of quo warranto, the court continues to have jurisdiction to grant the 
relief. 

(2)   However, the court may grant the relief only by making an order under these rules 
in the nature of, and to the same effect as, the relief that would have been available 
before the commencement of these rules. 

(3)   For example, if— 

(a) someone acts in an office in which the person is not entitled to act; and 

(b) an information in the nature of quo warranto would, but for rule 3553 (2) 
(Judicial review—prerogative writs etc abolished), lie against the person; 

the court may— 

(c) grant an injunction restraining the person from acting in the office; and 

(d) declare the office to be vacant. 

Note An example is part of these rules, is not exhaustive and may extend, but 
does not limit, the meaning of the provision in which it appears (see 
Legislation Act, s 126 and s 132). 

3555 Judicial review—other jurisdiction not excluded 
(SA r 98.01 (4)) 

The existence of prerogative relief under this part does not exclude any other 
jurisdiction of the court to grant relief. 

Note  The Judicial Review Act, s 8 (1) (Effect of Act on other rights) provides 
that the rights given to someone under that Act, ss 5-7 to seek an order for 
review are additional to the person’s rights to seek a review in another 
way. 

On the Committee's reading of these provisions, the effect appears to be that no existing right is 
abolished by this subordinate law. 

The Committee notes that the Explanatory Statement to the subordinate law states: 

Outdated provisions concerning prerogative writs have been abolished.  (page 3) 

……………………………. 

Part 3.10 (rules 3550-3570) deals with judicial review.  This part consolidates the procedural 
provisions for review under the Administrative Decisions (Judicial Review) Act 1989 and 
introduces substantially reformed provisions relevant to “prerogative orders” (previously 
called “prerogative writs”).  The old writs have been abolished and the procedures simplified, 
so that orders nisi will no longer be necessary.  Applications for orders in the nature of 
certiorari, mandamus, prohibition, and quo warranto are to be made by “originating 
application”.  (pages 9-10) 
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The paragraph immediately above would appear to confirm the Committee's assumption that no 
existing right has been taken away but that, rather, existing rights have been replaced.  If this is 
the case, there can be no question of there being an acquisition of property other than on just 
terms, contrary to paragraph 23(1)(a) of the Self-Government Act.  The Committee would, 
however, appreciate the Attorney-General's confirmation that this is the case. 

As indicated above, the Committee would also appreciate the Attorney-General's views in 
relation to what the Committee has set out above in relation to the limitations on the Legislative 
Assembly's power to make laws. 

The Committee draws this subordinate law to the attention of the Assembly, as it may be 
considered to trespass on rights previously established by law and/or to contain matter which 
should properly be dealt with in an Act of the Legislative Assembly, contrary to paragraphs 
(a)(ii) and (iv) of the Committee's terms of reference, respectively.  

Positive comment—Strict liability offence 

Subordinate Law SL2006-31 being the Road Transport Legislation (Taxi Licences) 
Amendment Regulation 2006 (No. 2) made under the Road Transport (General) Act 1999 and 
the Road Transport (Public Passenger Services) Act 2001 determines the introduction of a 
non-transferable leased taxi licence and a ballot process for the allocation of these licences.  
This subordinate law inserts a strict liability offence into the Road Transport (Public Passenger 
Services) Regulation 2002.  The Committee notes, however, that the Explanatory Statement to 
the Regulation provides an explanation as to why a fault element is not considered to be 
necessary in this instance.  The Explanatory Statement also states that the new section creating 
the new strict liability offence is added to the list of sections in Note 1 to section 4A of the 
Regulation.  That Note states that Chapter 2 of the Criminal Code applies to the offences listed.  
The Note goes on to state: 

[Chapter 2 of the Criminal Code] sets out the general principles of criminal responsibility 
(including burdens of proof and general defences), and defines terms used for offences to 
which the Code applies (eg conduct, intention, recklessness and strict liability). 

While it is preferable that (as the Committee has previously suggested) the Explanatory 
Statement sets out the defences that are nevertheless available in relation to a strict liability 
offence, the Committee commends the fact that Explanatory Statement to this subordinate law 
sets out the need for the new offence to be a strict liability offence and also (by reference) the 
Regulation is amended in such a way as to allow readers to determine what defences are 
available in relation to the new offence. 

Positive comment - Strict liability offences 

Subordinate Law SL2006-32 being the Road Transport (Public Passenger Services) 
Amendment Regulation 2006 (No. 1) made under the Road Transport (Driver Licensing) Act 
1999, Road Transport (General) Act 1999, Road Transport (Public Passenger Services) Act 2001 
and Road Transport (Safety and Traffic Management) Act 1999 determines the introduction of 
demand responsive services (DRS) authorisation and DRS accreditation and minimum 
service standards.  
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This subordinate law inserts various new strict liability offences into various Regulations.  The 
Committee notes, however, that the Explanatory Statement to the subordinate law provides an 
explanation as to why a fault element is not considered to be necessary in relation to the offences 
concerned.  The Explanatory Statement also states that a "reasonable excuse" defence applies to 
four specified offences and that other defences (eg mistake of fact) apply to all the strict liability 
offences.  As a result, the Explanatory Statement meets the standard that the Committee has 
consistently set in relation to strict liability offences in subordinate legislation.  The Committee 
commends this approach. 

Extension of default commencement date 

Subordinate Law SL2006-38 being the Health Professionals Amendment Regulation 2006 
(No. 5) made under the Health Professionals Act 2004 extends default provisions to allow all 
health professionals to be regulated under the Act before the current expiry date and 
establishes the ACT Medical Radiation Scientists Board.  
The Committee notes that section 8 of this subordinate law amends subsection 2(4) of the Health 
Professionals Amendment Regulation 2005 (No 1), to make the default commencement date for 
the amendments made by that Regulation (earlier Regulation) 9 January 2007, instead of 9 July 
2006. 

The Committee notes that the earlier Regulation, other than the provisions whose commencement 
was postponed, commenced on 7 July 2005.  No explanation is provided in the Explanatory 
Statement to this subordinate law as to why it is necessary to postpone further the 
commencement of the provisions in question.  Indeed, no explanation was provided in the 
Explanatory Statement to the earlier Regulation as to why postponed commencement was 
required. 

The Committee notes that section 79 of the Legislation Act 2001 sets out the general rule 
concerning postponed commencement.  It provides: 

79 Automatic commencement of postponed law 
(1)   If a postponed law has not commenced within 6 months beginning on its 

notification day, it automatically commences on the first day after that period. 

Subsection 79(2) provides that the provision set out above can be replaced.  Subsection 2(4) of 
the earlier Regulation (as amended by this subordinate law) does this.  The Committee notes that 
the end result is that the commencement of the provisions in question has been postponed for 12 
months beyond the automatic commencement date that would otherwise apply, as a result of 
subsection 79(1) of the Legislation Act.  No explanation is provided as to why this is necessary.  
In the circumstances, the Committee considers that it would have been appropriate to provide an 
explanation in the Explanatory Statement to this subordinate law as to why the further 
postponement is necessary.  In the absence of that explanation, the Committee would appreciate 
the Minister's response as to why the further postponement is required. 

Positive comment - Strict liability offences 

Subordinate Law SL2006-39 being the Animal Diseases Regulation 2006 made under the 
Animal Diseases Act 2005 determines measures to deal with identification of stock, 
vaccination of commercial poultry flock and management of honey bees.  
This subordinate law inserts various new strict liability offences into various Regulations.  The 
Committee notes, however, that the Explanatory Statement to the subordinate law states: 
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Use of Strict Liability 
The Regulation includes a number of offences where strict liability applies to a specific 
element of the offence or to the offence.  Strict liability offences are primarily aimed at 
conduct on the less serious side of the criminal spectrum. Strict liability offences have two 
essential features.  The first is that there is no requirement to prove a fault element, such as 
intention or recklessness.  However, the prosecution is still required to prove the physical 
elements of the strict liability offence beyond a reasonable doubt and disprove beyond a 
reasonable doubt any defences that the defendant has put in issue. 

Strict liability can be applied to the whole of an offence or to just a particular element of the 
offence.  If strict liability only applies to a particular element of the offence, it means that 
there is no fault element for that physical element, but there will be a fault element for each 
other physical element of the offence. In effect, the offence remains a fault element offence, 
though in relation to one of the physical elements, fault does not have to be proven. 

For the purposes of this Regulation, the rationale is that people who are engaged in the 
conduct of for example a business of selling or trading stock, managing or owning a 
commercial poultry flock or the sale or production of honey, can be expected to be aware of 
their duties and obligations.  The provisions are drafted so that, if a particular set of 
circumstances exists, a specified person (e.g. a person who works or is engaged in a particular 
industry whether it be stock, poultry or bees) is guilty of an offence.  Unless some knowledge 
or intention is required to commit a particular offence, the defendant’s frame of mind at the 
time is irrelevant. 

The Committee considers that the extract above provides an explanation as to why a fault 
element is not considered to be necessary in relation to the offences concerned and indicates what 
defences are nevertheless available in relation to the offences.  As a result, the Explanatory 
Statement meets the standard that the Committee has consistently set in relation to strict liability 
offences in subordinate legislation.  The Committee commends this approach. 

No Explanatory Statement 

Subordinate Law SL2006-41 being the Supreme Court (Corporations) Repeal Rules 2006 
made under the Corporations Act 2001 repeals the Supreme Court (Corporations) Rules 
2003.  
The Committee notes that no Explanatory Statement is provided for this subordinate law. 
 
 
GENERAL COMMENT - FEES DETERMINATIONS  

The Committee notes that this Report deals with numerous legislative instruments that increase 
fees, rates, etc.  Consistent with the practice that the Committee has sought to promote, most of 
the explanatory statements to the instruments in question set out an explanation as to the reason 
for the increase and the basis on which the increase has been calculated. 

The Committee notes that, in providing these explanations, the relevant explanatory statements 
offer a variety of formulations.   
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For example, the explanatory statement to the Taxation Administration (Objection Fees) 
Determination 2006 (No. 1) (DI2006-103) states: 

The fee to accompany an objection made under section 100 (1) of the Taxation 
Administration Act has been indexed from 1999, when it was last updated, at the December 
quarter wage price index. 

Previously, fees and charges have generally been indexed at the consumer price index. The 
adoption of the wage price index recognises that increases in the costs involved with service 
provision are mainly dependent on wage increases and ensures that parity between revenues 
and expenses can be maintained. 

The explanatory statement to the Electoral (Fees) Determination 2006 (DI2006-152) offers a 
slightly different version:  

The fees in this determination have been increased in accordance with the ACT 
Government’s standard that all fees are to be indexed annually by the labour price index. 
Accordingly, all numerical fees set in 2005/2006 have been increased by 3.7%. 

The explanatory statement to the Water Resources (Fees) Determination 2006 (No. 1) (DI2006-
138) offers another slightly different version: 

Application fees for recharge licences and for drilling licences have been modified to make 
them consistent with other application fees in the Water Resources Act. The recharge licence 
yearly fee has similarly been modified to make it consistent with the yearly fee for a licence 
to take water. The fees will better reflect the costs of providing the associated services.  

All other fees have been increased in accordance with the Wage Price Index of 3.7%.  

The explanatory statement then goes on to state:  

REGULATORY IMPACT STATEMENT  
A Regulatory Impact Statement is not required for the Water Resources (Fees) Determination 
2006 (No. 1) as it is unnecessary under section 36(1)(k) of the Legislation Act 2001. 

DI2006-138 is the only instrument dealt with in this Report that contains such a reference.  

Subsection 36(1) of the Legislation Act relevantly provides:  

36 When is preparation of regulatory impact statement unnecessary?  
(1)   A regulatory impact statement need not be prepared for a proposed subordinate 

law or disallowable instrument (the proposed law) if the proposed law only 
provides for, or to the extent it only provides for, any of the following: 

……………………….. 

(k)  an amendment of a fee, charge or tax consistent with announced 
government policy.  

The Committee assumes that the "announced government policy" is that set out at page 41 of 
Budget Paper 3 of the ACT Budget 2006-2007: 

Administrative Fees and Charges 
A number of Administrative fees and charges will be raised to reflect increased costs. Fees 
and charges will generally be indexed using the [Wage Price Index] from the date they were 
last increased.  
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The Committee also assumes that this is the "ACT Government’s standard" that is referred to in 
the Explanatory Statement to DI2006-152. 

As the Committee noted at the outset, a wide variety of explanations appear in the various 
Explanatory Statements that the Committee has considered for the purposes of this Report.  The 
examples given above are probably the better ones.  The Committee considers that it would be 
preferable that, where fees, etc are increased in accordance with the Wage Price Index, agencies 
adopt a uniform formulation to explain the increase, for use in the Explanatory Statement.  The 
Committee considers that a combination of the extracts from DI2006-152 and DI2006-138  
above, possibly with an explicit reference to the relevant "announced government policy", would 
probably be the best approach. 

 

MINISTERIAL RESPONSES 

Utilities (Water Conservation) Regulation 2006 

On 21 July 2006, the Deputy Chief Minister, acting as Chief Minister, wrote to the Committee to 
respond to comments made in the Committee's Report No 25 of the Sixth Assembly, concerning 
the Utilities (Water Conservation) Regulation 2006.  The Committee's comments related to the 
inclusion of strict liability offences in the Regulation and the fact that no explanation was 
provided as to why certain offences provided for by the Regulation needed to be strict liability 
offences. 

The Deputy Chief Minister's letter provides a very helpful explanation as to the need for the 
offences to be ones of strict liability.  It then goes on to state: 

…. while the Regulation's Explanatory Statement did not provide a detailed explanation of 
the need for strict liability offences I understand that under the Legislation Act 2001 this 
letter of response to you will be published with the Regulation on the ACT Legislation 
Register and so will become part of the interpretation of the Regulation. 

The Committee considers that the Deputy Chief Minister's understanding regarding the 
publication of Ministerial responses on the ACT Legislation Register is incorrect.  The 
Committee can identify no obligation to publish such responses on the ACT Legislation Register 
and is unaware of any practice to do so.  The Minister may, however, be referring to the effect of 
section 142 of the Legislation Act 2001 and the fact that "non-legislative context" may be used to 
work out the meaning of an Act.  If a Ministerial response on a statutory instrument (ie including 
a regulation) has been published in a report to the Legislative Assembly within six sitting days of 
the statutory instrument being tabled (ie within the time for disallowance), then the report would 
be relevant non-legislative context for the purposes of section 142.  The Committee understands, 
of course, that Ministers’ responses are published on the Legislative Assembly’s website.  The 
Committee notes, however, that there is no obligation to publish the Minister's response on the 
ACT Legislation Register. 
 
 
REGULATORY IMPACT STATEMENTS 
 
There is no matter for comment in this report. 
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GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 

• The Minister for Health, dated 11 August 2006, in relation to comments made in Scrutiny 
Report 25 concerning the Radiation Protection Bill 2006. 

• The Minister for Planning, dated 23 March 2006, in relation to comments made in 
Scrutiny Report 22 concerning the Construction Occupations Legislation Amendment 
Bill 2006. 

 
The Committee wishes to thank the Minister for Health and the Minister for Planning for their 
helpful responses. 
 
 
 
 
 
Bill Stefaniak, MLA 
Chair 
 
     August 2006 
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LEGAL AFFAIRS—STANDING COMMITTEE 
(PERFORMING THE DUTIES OF A SCRUTINY OF BILLS AND 

SUBORDINATE LEGISLATION COMMITTEE) 
 

REPORTS—2004-2005-2006 
 

OUTSTANDING RESPONSES 
 

Bills/Subordinate Legislation 
 
Report 1, dated 9 December 2004
 
Disallowable Instrument DI2004-230 – Legislative Assembly (Members' Staff) 

Members' Hiring Arrangements Approval 2004 (No. 1) 
Disallowable Instrument DI2004-231 – Legislative Assembly (Members' Staff) 

Office-holders' Hiring Arrangements Approval 2004 (No. 1) 
 
Report 4, dated 7 March 2005
 
Disallowable Instrument DI2004-269 – Public Place Names (Gungahlin) 

Determination 2004 (No. 4) 
Disallowable Instrument DI2004-270 – Utilities (Electricity Restriction Scheme) 

Approval 2004 (No. 1) 
Disallowable Instrument DI2005-1 – Emergencies (Strategic Bushfire Management 

Plan) 2005 
Land (Planning and Environment) (Unit Developments) Amendment Bill 2005 

(PMB)  
Subordinate Law SL2004-61 – Utilities (Electricity Restrictions) Regulations 2004 
 
Report 6, dated 4 April 2005
 
Disallowable Instrument DI2005-20 – Public Place Names (Dunlop) Determination 

2005 (No. 1) 
Disallowable Instrument DI2005-22 – Public Place Names (Watson) Determination 

2005 (No. 1) 
Disallowable Instrument DI2005-23 – Public Place Names (Bruce) Determination 

2005 (No. 1) 
Long Service Leave Amendment Bill 2005  (Passed 6.05.05) 
 
Report 10, dated 2 May 2005
 
Crimes Amendment Bill 2005 (PMB)  
 
Report 12, dated 27 June 2005
 
Disallowable Instrument DI2005-73 – Utilities (Gas Restriction Scheme) Approval 

2005 (No. 1) 
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Bills/Subordinate Legislation 
 
Report 14, dated 15 August 2005
 
Sentencing and Corrections Reform Amendment Bill 2005 (PMB)  
 
Report 15, dated 22 August 2005
 
Disallowable Instrument DI2005-124 – Public Place Names (Belconnen) 

Determination 2005 (No. 2) 
Disallowable Instrument DI2005-127 – Emergencies (Fees and Charges 2005/2006) 

Determination 2005 (No. 1) 
Disallowable Instrument DI2005-133 – Emergencies (Bushfire Council Members) 

Appointment 2005 (No. 2) 
Disallowable Instrument DI2005-138 – Planning and Land Council Appointment 

2005 (No. 1) 
Disallowable Instrument DI2005-139 – Planning and Land Council Appointments 

2005 (No. 2) 
Disallowable Instrument DI2005-140 – Planning and Land Council Appointments 

2005 (No. 3) 
Disallowable Instrument DI2005-170 – Public Places Names (Watson) 

Determination 2005 (No. 2) 
Disallowable Instrument DI2005-171 – Public Places Names (Mitchell) 

Determination 2005 (No. 1) 
Hotel School (Repeal) Bill 2005 (Passed 25.08.05) 
Subordinate Law SL2005-15 – Periodic Detention Amendment Regulation 2005 

(No. 1) 
 
Report 16, dated 19 September
 
Civil Law (Wrongs) Amendment Bill 2005 (PMB)  
 
Report 18, dated 14 November 2005
 
Guardianship and Management of Property Amendment Bill 2005 (PMB)  
 
Report 19, dated 21 November 2005
 
Disallowable Instrument DI2005-239 - Utilities (Water Restrictions Scheme) 

Approval 2005 (No. 1) 
 
Report 25, dated 8 May 2006
Disallowable Instrument DI2006-53 - Gambling and Racing Control (Governing Board) 

Appointment 2006 (No. 1) 
Disallowable Instrument DI2006-57 - Housing Assistance (Public Rental Housing 

Assistance Program) Review Committee Appointments 2006 (No. 1) 
Disallowable Instrument DI2006-69 - Legal Aid (Commissioner (Bar Association 
Nominee)) Appointment 2006 (No. 1) 
Registration of Relationships Bill 2006 (PMB)  
Terrorism (Preventative Detention) Bill 2006 (PMB)  
 
 

Scrutiny Report No 30—21 August 2006 



iii 

Bills/Subordinate Legislation 
 
Report 26, dated 5 June 2006
Legal Profession Bill 2006 

Report 28, dated 7 August 2006
Disallowable Instrument DI2006-75 - Liquor Licensing Board Appointment 2006 
Disallowable Instrument DI2006-85 - Cemeteries and Crematoria (Fees) 

Determination 2006 (No. 1) 
Disallowable Instrument DI2006-90 - Housing Assistance Public Rental Housing 

Assistance Program 2006 (No. 1) 
Public Interest Disclosure Bill 2006 
Road Transport (Safety and Traffic Management) Amendment Bill 2006 
Subordinate Law SL2006-17 - Road Transport (Third-Party Insurance) 

Amendment Regulation 2006 (No. 1) 
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