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To: Legislative Assembly Standing Committee on Planning, Transport and City Services, ACT 
Government 
 
Subject: Inquiry into Planning Bill 
 
Email: LACommitteePTCS@parliament.act.gov.au 
 
Lake Burley Griffin Guardians Inc Submission: ACT Planning System Review and Reform 
 
Lake Burley Griffin Guardians (the Guardians) is a non-profit community group committed to 
safeguarding one of Canberra’s greatest treasures, the open space of Lake Burley Griffin and its 
lakeshore landscape setting.  However, the proposed planning reforms relate to those areas that are 
the responsibility of the ACT Government near to, adjacent and within our areas of concern and, of 
course, provide the greater context for these areas, so we feel obliged to comment. 
 
The following submission focusses on key aspects of the proposed reforms. 
 
In summary, the Guardians recommend (in alignment with the sentiments of an article by Ben 
Oberdorf) that the draft Bill be withdrawn and the ACT Government appoint an independent body to 
review the ACT planning processes to create an improved process to: 

1. Avoid one entity or body, especially the Chief Planning Officer and Planning Minister 
wielding too much power;  
2. Help reduce mistakes and prevent improper behaviour in ACT Government entities; 
3. Ensure input from all relevant entities in a timely and appropriate way; 
4. Ensure adequate and timely consultation with community groups. 

 
This is because the Bill proposes a dramatic reduction in the already inadequate controls in place in 
the current ACT planning regime.  The consequences flowing from the Bill will be increased mistakes, 
greater capacity for improper behaviour, and increased centralisation of power.  It proposes to build 
on the current process but increase the already considerable powers and discretionary authority of 
the Chief Planning Officer and also it increases the powers of the Planning Minister while decreasing 
the capacity of the community to input into development proposals. 
 
Quoted from Albert Oberdorf: The Act Draft Planning Bill – An Aberration 
(canberraplanningactiongroup.com) accessed 9 June 2022 
 
 
Objects of Bill – an improved process? 
It is unclear and suspicious that in the Object of the Act ‘prosperity’ is mentioned as an aspect of the 
object of the Act.  Planning should be about the other indicated aspect but not about material wealth 
if that is what is implied here.  It certainly shouldn’t be about impoverishing anyone, increasing 
economic disadvantage or inequality, but ‘enhancing prosperity’ might be read as a convenient insert 
here to ensure increased profits for, say, developers and is inappropriate as an aim for the Act.  
Wealth creation may be a side effect of good planning in rising property prices for all but it is 
inappropriate as a planning object in itself in our view.  Similarly, ‘prosperous’ used elsewhere should 
be removed from the text. 
 
An object of the Act is said to be Ecologically Sustainable Development – This is described to include 
‘the achievement of economic development’.  It would be preferable that this contentious object be 

https://www.canberraplanningactiongroup.com/post/the-act-draft-planning-bill-an-aberration
https://www.canberraplanningactiongroup.com/post/the-act-draft-planning-bill-an-aberration
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replaced with a less challenging, less neo-classical concept such as ‘economic sustainability’ and/or 
define the concept required in a more balanced form of words (as per the EPBC Act): 
‘… effectively integrate both long-term and short-term economic, environmental, social and 
equitable considerations’. 
 
Under Objects, and in the context of the ‘protection of ecological processes and natural systems’, 
including ‘appropriate valuation and pricing environmental resources’ - whilst some progress has 
been made in this area, this work is still highly problematic and is not an absolute in terms of 
including the natural environment in standard economic evaluations.  Considerable caution needs to 
be used here if it is thought that these externalities can be simply and satisfactorily valued/priced to 
allow their inclusion in assessments, say, of the desirability of certain developments. 
 
A new Planning Authority? 
The new authority is proposed to manage the new scheme - the Territory Planning Authority, an 
independent decision-maker, led by the Chief Planner with increased functions to promote high 
quality design and good planning outcomes (with no more Ministerial Call-In Powers) but increased 
powers for the Minister. 

 
This rearrangement of the present roles with attendant increase in control at the top, and the 
accompanying decrease in community consultation is a worrying approach for the Guardians, as it 
increases authoritarianism in such a critical area for the citizenry as planning which affect so many 
spheres of Territory life. 
 
Outcome-focussed? 
The new planning scheme is to be outcome-focussed, rather than being based, as in the current 
scheme based on prescribed technical rules.  It is said to emphasise quality, results and performance 
and have new objects: liveability and prosperity; ecologically sustainable; well-being of residents; 
effective, efficient, accessible and enabling; outcomes focussed; and community participation.  These 
are stated elsewhere in the published explanatory documentation as including wellbeing, health, 
recreation, employment, housing, environment and transport; and also elsewhere in these as being 
the main priorities of the wellbeing of residents, liveability and prosperity.  Also, it is said they will 
recognise the importance of the knowledge, culture and traditions of the traditional custodians, the 
Ngunnawal people.  Mandatory requirements are still possible it is noted for, say, maximum building 
heights, site coverage or setbacks in residential zones to control unsuitable developments. 
 
However, the supporting Bill and the Regulations do not define ‘outcomes’.  They are left as 
nebulous concepts to be defined and used by bureaucrats and developers, presumably, variably or at 
least, possibly, for each development. 
 
This is ‘throwing the baby out with the bathwater’ in our view.  To go from much greater certainty in 
the present scheme with its here maligned rules to an undefined concepts scheme that will be used 
in the new to judge developments, is extremely unwise.  It gives considerably more flexibility for 
developers and decision-makers to, respectively, submit and approve developments that would not 
be approved under the current system at considerable cost to the order, such as it is, and 
consistency of the current approval system.  It would be better to improve the current system than 
replace it with this proposal.  The number of current approvals allowed that are inconsistent with the 
rules should be reduced not create a new system to throw out those inconvenient rules. 
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An assessment of the proposed outcomes approach from Queensland is a paper by Jennifer Roughan 
in 2016 on ‘Performance Based Planning in Queensland’, March 2016 (online at 7429 
(planning.org.au) accessed 15.11.22).  This is cited by a number of ACT commentators such as 
Richard Johnston ‘The ACT Draft Planning Bill – Comments’ (online at THE ACT DRAFT PLANNING BILL 
– Comments by Richard Johnston (canberraplanningactiongroup.com), accessed 1.11.22) and she 
concluded: 

…added to the complaints from within the industry of complexity and a lack of efficiency, 
there are increasing signals from communities (and elected representatives) that all is not 
well – possibly a lack of confidence in the system, and certainly confusion about what means 
what. 

 
Johnston summarises her reasons for this as arising from: 

…a lack of certainty, inconsistent decision making and (at least perceived) lack of 
transparency. Rather than unleashing innovation and rewarding best practice, the system is 
more frequently grappling with whether development is “good enough” to pass performance 
outcomes which occur at various levels in a planning instrument and are often unclear and 
capable of multiple interpretations. 

 
On this basis the Guardians similarly suggest that the proposal to change the planning of the ACT to 
an outcomes-focussed scheme is a seriously retrograde step and should be avoided. 
 
The Guardians also commends the paper by Bruin Christensen: ‘Outcomes-Focussed Planning – the 
Spurious Foundations of ACT Planning Reform’ presented at the CPAG Forum 21.4.2022 (online at 
OUTCOMES-FOCUSSED PLANNING—The Spurious Foundations of ACT Planning Reform 
(canberraplanningactiongroup.com) viewed on 1.11.22). 
 

Strategic and Spatial Planning 
The Bill, to effect the new reforms for Strategic and Spatial Planning includes ‘Principles of Good 
Planning’ which must be taken into account in this area of planning.  These are: integrated delivery 
principles; long-term focus principles; urban regeneration principles; high quality design principles; 
activation and liveability principles; natural environment conservation principles; investment 
facilitation principles; and sustainability and resilience principles. 
 

It is suggested that it will be easier for the community to influence planning and outcomes, such as 
by the community commenting on the development outcomes in the development application 
process. 
 
The ACT Planning Strategy 
The Strategy may include other government strategies and policies, if appropriate.  This high order 
and important guiding document should be available for community consultation. 
 
Whilst District Strategies have to include community consultation in the drafting, Estate 
Development Plans do not appear to include community consultation in the drafting.  It should not 
only be allowed prior to it being added to the Territory Plan. 
 
The Territory Plan 
The validity of amendments or provisions to the Territory Plan can only be challenged after three 
months of their commencement.  Why is the validity of a provision of the Territory Plan not to be 
questioned in any legal proceeding only because the major plan amendment that inserted or 

https://www.planning.org.au/documents/item/7429
https://www.planning.org.au/documents/item/7429
https://www.canberraplanningactiongroup.com/post/the-act-draft-planning-bill-comments-by-richard-johnston
https://www.canberraplanningactiongroup.com/post/the-act-draft-planning-bill-comments-by-richard-johnston
https://www.canberraplanningactiongroup.com/post/outcomes-focussed-planning-the-spurious-foundations-of-act-planning-reform
https://www.canberraplanningactiongroup.com/post/outcomes-focussed-planning-the-spurious-foundations-of-act-planning-reform
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amended the provision was inconsistent with the planning strategy or a district strategy?  This does 
seem a fundamental flaw with such an amendment, particularly a major amendment. 
 
Major Amendments to the Territory Plan are proposed to include a provision for proponent-initiated 
amendments but there is no, as there should be, provision to allow the additional ‘community-
initiated amendments’. 
 
Under Minor Amendments to the Territory Plan it is uncertain why an inconsistency with the 
National Capital Plan does not require consultation (even Limited Consultation) as this scenario 
appears to be quite significant. 
 
Principles of Good Planning? 
The Bill introduces ‘Principles of good planning’ in an effort to improve the quality of development.  
Here is found the concept of ‘Activations’.  These seem to be described as providing for ‘active’ 
travel, economic, social and cultural activities, and active lifestyles.  This is positive, however, 
‘activations’ for the sake of having activations to make it appear, for instance, as an area that is vital, 
are undesirable particularly if they are motivated for economic reasons and should be discouraged.  
‘Activations’ might best be allowed to appear and grow more organically and any proposals for them, 
particularly of a commercial kind, need to be assessed carefully for their appropriateness rather than 
being generally encouraged on principle. 
 

1. Investment facilitation 
Also, here included are, ‘Investment facilitation principles’ by the identification of the 
‘strengthening the economic prosperity of the Territory’ as principle, whilst appearing to be a 
sound insertion of economics and prosperity into planning in this way, is again giving licence, if 
some care is not taken, to possibly encourage profits (to Government or the private sector), and 
potentially override/outweigh as a motive for change and development, other more desirable 
social, cultural or environmental qualities valued by the community. 

 
2. Urban regeneration 
Similarly, the ‘Urban regeneration principles’ included here are admirable so as to reduce 
Canberra’s footprint but this regeneration should not be so pursued or be regarded as 
paramount.  This might have the effect that valued qualities of the capital or sound policies, for 
instance, to minimise climate change, improve the tree canopy, for ESD purpose are lost, 
abandoned or compromised.  Urban regeneration can still be pursued even if less absolute, so 
that there is also allowed limited and controlled expansion of the Canberra footprint with careful 
environmental and other controls.  It shouldn’t be allowed, for instance, to compromise heritage 
and other existing, or community indicated, other desirable protections of the urban fabric or 
indeed the notion of the Bush Capital.  The words ‘mostly’ and ‘as appropriate’ as qualifiers of the 
degree and type of urban regeneration here could perhaps be more defined and expanded. 

 
3. Good consultation 
The Bill will introduce ‘Principles of Good Consultation’.  Their proposed development, via critical 
Guidelines for Good Consultation, should be put out for community consultation in the first 
instance, as should any subsequent adjustment, rather than under the proposed and (ironic) 
development process without consultation on the very document to manage it.  Further, the 
proposal for the abandonment of Pre-DA Community Consultation should be also removed as it 
reduces the sensible opportunities for early community consultation – its existence is a real 
measure of whether good consultation process is possible as it is more likely that suggestions can 
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be incorporated or projects re-considered, the earlier community comments are taken into 
account.  New guidelines for this consultation process to address any problems and better 
synergy with Design Review Panels.  The proposed limited involvement of the Legislative 
Assembly and potentially, district Community Councils are also worrisome features under this 
heading. 

 
Territory Priority Projects 
The Bill introduces Territory Priority Projects with few regulatory constraints, which is the point, of 
course, but this concept of providing fewer problems and delays for such identified, apparently 
important projects is inappropriate and this concept of Territory Priority Projects, including light rail, 
is rejected by the Guardians.  Chapter 8 of the Bill should be removed.  There is no need for any 
projects to be fast-tracked and so be immune from the normal decision-making checks and balances, 
whether these be environmental or otherwise, to which other/all developments are subject.  They 
exist to protect those aspects of the Territory valued by the community and need to be safeguarded 
by the planning processes despite any frustrations of developers and politicians. 

 
If there are to be such Priority Projects then the exemptions listed should not limit the community 
from challenging them.  They should be allowed to be tested by the community, including by merit in 
ACAT, to see if they warrant this privileged status and so the Third Party Exemptions at Part 7.2 
should be limited.  The following identified exemptions are highly inappropriate and should not apply 
as they unnecessarily and severely limit the right of third parties from an ACAT review of Territory 
Priority Projects developments on land in various critical areas: 
(a) the city centre; or  
(b) a town centre; or  
(c) an industrial zone; or  
(d) the Kingston Foreshore; or  
(e) the University of Canberra site 
 
plus those type of demolition items listed in Column 1 at 4 Column 2. 
 
A Priority Project should still have roles for more that the Chief Planner and include the Minister or 
the Legislative Assembly or an independent, expert assessment panel (as in NSW and SA where they 
are consent panels for most development proposals at the regional and local levels and they meet in 
public). 
 
The leasing system 
This system should not be in any respect, as proposed, to now be the responsibility of either the CRA 
or the SLA.  These are development agencies.  To ensure there are no conflicts of interest or 
apparent conflicts of interest, and arrangements are transparently equitable and fair, lease 
arrangements should be retained in Planning. 
 
Exempt Development Regulation? 
Changes are proposed to the Territory Plan, including an Exempt Development Regulation and 
simplified processes to put Government policy into the Territory Plan.  This will be developed with 
community consultation (on the draft plan later in 2022) and expert input, and the ACT Government 
Executive and ACT Assembly approval.  However, it is a concern that Government policy will be 
inserted unless a definition is included so that ‘policies’ the Government claims may be included 
when they are not actually that.  How they are defined to be such, is very important before they are 
inserted into ACT planning. 
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Binding the Commonwealth? 
Section 186 of the Bill attempts to bind the Commonwealth to finalising a referral within a certain 
period is not possible given the limits of ACT law to bind the Commonwealth, so the potential 
consequence of approving the development (under s 180) if the Commonwealth does not meet the 
timeline is invalid.  This section is currently inappropriate as, in these circumstances, as an attempt to 
negate a Commonwealth statutory process.  The ACT development decision should be delayed until 
the Commonwealth process is complete. 
 
Other 
The Guardians also supports the comments of the NCCC, the ISCCC and the ACT Heritage Council 
made on the Draft Bill as part of the ACT Government’s Environment, Planning and Sustainable 
Development Directorate consultation process in June 2022. 
 
Yours sincerely 

 
Richard Morrison 
Vice Convenor 
15 November 2022 
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