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20 May 2020 
 
 
Dear Mr. Finlay 
 
Thank you for the opportunity to make a submission to the ACT Legislative Assembly’s 
inquiry into the ACT Government’s response to the COVID-19 pandemic. 
 
I write to bring the Committee’s attention to public statements by ACT Policing in 
connection with the COVID-19 pandemic that seem inconsistent with Canberrans’ 
legislatively-protected freedom of movement and privacy, beyond the scope of ACT laws and 
health directions, and incompatible with the principle of the rule of law. 
 
Police promise to “target unnecessary travel” and threaten fines despite no law or 
direction in the ACT defining or prohibiting “unnecessary travel” 
 
On 14 April 2020, ACT Policing issued a media release (see enclosed) titled “Police continue 
to target unnecessary travel following Easter road blitz.”  It said “we still saw many drivers 
on the roads unnecessarily,” “The health directions are in place to protect everyone’s safety – 
by reducing our movement in the community…,” “The message is clear – stay home, unless 
you are [leaving for the purpose of shopping, medical care, work, or exercise],” 
“…operations revealed some drivers still didn’t understand what essential travel was,” and 
concluded “Police will remain mobile and active on our roads,” and “…we will educate 
before providing warnings and fines.”   
 
The title, body and conclusion of this media release gives the clear impression ACT Policing 
has legal authority to ensure Canberrans “stay home,” and implies fines may be issued to 
support enforcement.  Indeed, this is the impression commenters on ACT Policing’s 
Facebook page formed. 
 
The same release said police had spoken with “close to 400 drivers about the purpose of their 
travel, and 46 drivers chose to turn around on highways when they understood their travel 
wasn’t essential.”  This invites the conclusion that police are stopping motorists, enquiring 
about the purpose of their travel, and potentially convincing them to return home.  It further 
reinforces the conclusion it is contrary to ACT law for Canberrans to conduct “unnecessary 
travel” and that police have authority to enforce this law by stopping and questioning 
motorists. 
 
Prior to the Easter weekend, on 8 April 2020, ACT Policing issued an earlier statement (see 
enclosed) that again seemed to conflate a recommendation to “stay home” with the law of the 
ACT: “The usual Easter Double Demerit Points period will apply… Take the ‘stay home’ 
message seriously.”  Facebook commenters formed the conclusion (without correction by 
ACT Policing) they faced police enforcement if they left home to go mountain biking, deliver 
Easter eggs, recharge their car battery, or visit mum for Easter lunch. 



 
Despite these statements by ACT Policing there is in fact no law or direction defining or 
prohibiting “unnecessary travel” within the ACT.  Neither was there a law or direction in 
place between 8 April and 14 April.  If this is the case, police would seem to have no 
authority to stop, question, warn or fine motorists engaging in travel officers deemed 
“unnecessary”.  Nor should police be implying privately or publicly that Canberrans are 
required by health directions to “stay home” or risk law enforcement. 
 
Contrary to both of these media releases, the ACT’s Acting Chief Health Officer confirmed 
to ABC Canberra on 10 April 2020 that it is “definitely within the law” to visit relatives or 
visit a cemetery, so long as social distancing directions are obeyed.  She also confirmed it is 
permissible to leave the house to visit others “in another suburb of Canberra,” take photos 
outside, go for a drive, feed the ducks, or go fishing.  She was careful to distinguish between 
health advice and the enforceable requirements of the Health Minister’s directions. 
 
Implications for freedom of movement protected by the Human Rights Act 
 
The human rights to freedom of movement and privacy are protected in the ACT by the 
Human Rights Act 2004 (ACT).  Freedom of movement (section 13) is particularly broad: 
“Everyone has the right to move freely within the ACT…”  The Act (section 40B) provides 
that it is “unlawful for a public authority … to act in a way that is incompatible with a human 
right” unless “the law expressly requires the act to be done or decision made under a law in 
force in the Territory…”  It would seem to be incompatible with the Act for a public 
authority to stop, question, or threaten to fine an individual for travelling absent the express 
requirement of a law or direction. 
 
Public enquiries have established that ACT Policing’s activities over the Easter weekend 
actually involved stopping motorists travelling into New South Wales to warn that fines may 
be imposed by NSW Police for non-essential travel, and that ACT Policing themselves issued 
no fines in connection with what they call “unnecessary travel”.  However it seems extremely 
unlikely that a reasonable person reading the statements issued on 8 April and 14 April would 
come to the conclusion that “unnecessary travel” actually means travel into NSW without a 
reason valid under NSW law and that “stay home” means remain within the territorial 
boundaries of the ACT. 
 
Rather, ACT Policing’s statements clearly invite the conclusion it is unlawful to engage in 
travel within the ACT they deem “unnecessary,” and that Canberrans leaving home without a 
valid reason face police enforcement (as is indeed the case in other jurisdictions).  Facebook 
commenters seeking clarification were told by ACT Policing that police will “…have 
conversations with the public to ensure people are only leaving their home [for certain 
purposes]” (emphasis mine, see below).  They were again warned that fines may be issued.  
ACT Policing was unwilling or unable to clarify which of the “COVID-19 directions” cited 
in its below statement define or prohibit “unnecessary travel”.   
 
Do police really have the power to “ensure” (including under threat of fines) that citizens 
abstain from activities that are entirely lawful (indeed protected under law by the Human 
Rights Act) but police personally disapprove of or recommend against?   
 



 
 
It may well be a sensible recommendation for police to make that individuals “stay home” to 
reduce the spread of COVID-19 and only leave home when necessary (despite ACT Health 
informing the ABC it is “fine” to leave home for a range of purposes not set out by ACT 
Policing).  But police should always be clear about what is a recommendation and what is 
law enforcement. 
 
Considering the language employed by ACT Policing, their refusal to identify a health 
direction or law prohibiting “unnecessary travel”, and public confusion stemming from 
legislated police powers in nearby jurisdictions to lawfully restrict movement, it is hard to 
avoid the conclusion ACT Policing employed a deliberate strategy to imply “unnecessary 
travel” within the ACT is unlawful and subject to police enforcement in order to persuade 
Canberrans to stay home.  In other words, it looks as if mere advice has been dressed up as a 
law enforceable by police.  Crucially, however, neither the Legislative Assembly nor the 
ACT Government has determined that laws or ministerial directions enforceable by police are 
appropriate to restrict Canberrans’ “unnecessary” movement within the Territory.  
 
It seems likely that as a consequence of ACT Policing’s public statements a not insignificant 
number of Canberrans’ rights to freedom of movement has been constrained (in addition to 
the right to privacy of almost 400 motorists apparently questioned over Easter about the 
purpose of their travel).  Those particularly vulnerable to being confused or misled by ACT 
Policing’s apparent conflation of advice and law enforcement include non-native English 
speakers and migrant groups, persons living with disability, and citizens whose education has 
not equipped them to distinguish between a police “strategy” to “ensure,” “target”, and 
“blitz” an (entirely lawful) activity and an activity that is prohibited by law.  A scenario in 
which formal legal education is almost a prerequisite to distinguish between police 
recommendations and law enforcement seems one in which human rights are extremely 
vulnerable to abuse and contrary to the spirit and intent of the Human Rights Act. 
 



 
Implications for the rule of law in the ACT 
 
The “rule of law” is a principle of government essential to a free democracy.  If the ACT is to 
be governed by the rule of law, then public authorities must not exercise powers in an 
arbitrary manner and, in the words of former High Court Chief Justice Murray Gleeson, “all 
authority [must be] subject to, and constrained by, law.”  In a jurisdiction that can be said to 
be governed by the rule of law, police can only enforce laws validly enacted by a 
representative parliament, and these laws must be clearly understood, operate uniformly and 
predictably and be subject to judicial review.  
 
It would not be consistent with the rule of law were a public authority – especially one vested 
with responsibility for law enforcement and the legitimate use of violence – to invent a 
concept entirely alien to the law of that jurisdiction (“unnecessary travel”) and publicly 
discourage individuals from engaging in activity offensive to that concept through explicit 
threats (conversations to “ensure” compliance, being stopped or questioned) and implied 
threats (warnings, fines), absent authority granted by the law of that jurisdiction.  Such a 
public authority could not be said to be “subject to, and constrained by, law.”   
 
The injury to the rule of law would be even greater if (as is the case with freedom of 
movement) the activity that the public authority seeks to prohibit is in fact protected by law.  
Well-meaning intentions or sound medical advice can be no excuse for such an injury to the 
rule of law and the law-making primacy of the Assembly.  Police-made “law” (even where its 
existence is only implied) is entirely incompatible with the rule of law and democratic 
government and has no legitimate place in the ACT. 
 
As the Committee is aware, across Australia public authorities are being granted 
extraordinary powers in response to the COVID-19 pandemic.  The public’s trust in 
authorities would be severely diminished should authorities abuse these (or existing) powers.  
It could even be said that abuse of power by public authorities at this time poses a real risk to 
the success of public health measures by eroding public confidence in institutions critical to 
their success.   
 
Recommendations 
 
To address these concerns and ensure human rights and the rule of law are more adequately 
protected in the ACT, the Standing Committee could consider adopting the following 
recommendations. 
 

1. Remind ACT Policing of their obligations under the Human Rights Act, and caution 
that a lack of clarity in distinguishing between public advice and law enforcement 
poses real risks to Canberrans’ human rights, which are protected by law, and the 
operation of the rule of law in the ACT. 
 

2. Caution ACT Policing that future messaging must eschew unclear language like “The 
message is clear – don’t…” and instead make clear distinctions between law “The law 
of the ACT is clear – don’t…” and advice “While not unlawful, police recommend 
against…”  Additionally, police should undertake not to threaten to “ensure 
[compliance],” “target,” “blitz,” or fine activities that are not prohibited by law (let 



alone activities that are themselves protected by law). 
 

3. Seek a public correction from ACT Policing clarifying that while police may wish to 
advise that Canberrans stay home this is not enforceable by law and police are not 
empowered to issue warnings or fines to restrict “unnecessary travel” within the ACT.  
Additionally, to avoid confusion, health advice issued by ACT Policing should be 
consistent with that provided by the ACT Acting Chief Health Officer to ABC 
Canberra on 10 April 2020. 
 

4. Task the ACT Human Rights Commission with monitoring ACT Policing’s public 
communications and reporting to the Assembly instances of communications that fail 
to adequately distinguish between advice and law, and identify possible implications 
for human rights. 
 

5. Consider legislation requiring police to identify when they are giving advice (similar 
to requirements for insurance companies and Australian financial services licensees), 
and/or cite legal authority to substantiate claims made by their public 
communications, if ACT Policing is unwilling to adopt these practices voluntarily. 
 

6. Consider the necessity of training for ACT Policing in the concept of the rule of law. 
 

7. Seek a legal opinion to inform the Standing Committee of the consistency of ACT 
Policing’s statements on 14 April and 8 April with section 40B of the Human Rights 
Act. 

 
It should not need to be said that the efforts of hundreds of individual police officers to 
proportionately enforce the laws of the ACT despite the COVID-19 pandemic are 
commendable, especially in light of the confidence-damaging overreach evident in other 
jurisdictions.  This Submission is not intended as a criticism of these individual officers.  It is 
made out of the conviction that should the public lose confidence in the public 
communications of ACT Policing the work of these front-line officers would become 
immeasurably more difficult. 
 
Thank you for the opportunity to provide a submission to the Standing Committee. 
 
Yours sincerely, 
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