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Resolution of appointment
[bookmark: _Toc205614613][bookmark: _Toc204593036]In 1995 the Legislative Assembly for the Australian Capital Territory (‘the Assembly’) amended Standing Order 16, which established the Standing Committee on Administration and Procedure (‘the Committee’).
[bookmark: _Toc205614614][bookmark: _Toc204593037]Standing Order 16 authorises the Committee to inquire into and report on, among other things, the practices and procedure of the Assembly. 
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Continuing resolution 5AA
[bookmark: _Toc400442546][bookmark: _Toc400441633]COMMISSIONER FOR STANDARDS
This resolution provides for the appointment of a Legislative Assembly Commissioner of Standards.
Resolution agreed by the Assembly
31 October 2013 (as amended 9 June 2016)
COMMISSIONER FOR STANDARDS
That this Assembly requests the Speaker to appoint a Legislative Assembly Commissioner for Standards on the following terms:
(1) The Speaker must, after each Assembly is elected or whenever the office becomes vacant, appoint a Commissioner for the life of that Assembly and the period of three months after each election.  The initial appointment is for the term of the 8th Assembly and the period of three months after the election at the conclusion of that term.
(2) Before appointing a Commissioner, the Speaker must consult with the Chief Minister, the Leader of the Opposition and Crossbench Members.
(3) The Commissioner may be dismissed only following a resolution of the Legislative Assembly resolving to require the Speaker to end the Commissioner’s appointment—
(a) for misbehaviour; or 
(b) for physical or mental incapacity, if the incapacity substantially affects the exercise of the Commissioner’s functions.
	However, a motion for such a resolution may only be debated after the Standing Committee on Administration and Procedure (‘the Committee’) has reported to the Assembly that it is satisfied that the Commissioner is unfit for the office or unable to fulfil the Commissioner’s functions.
(4) The functions of the Commissioner are to:
(a) investigate specific matters referred to the Commissioner—
(i) by the Speaker in relation to complaints against Members; or
(ii) by the Deputy Speaker in relation to complaints against the Speaker; and
(b) report to the Standing Committee on Administration and Procedure.
	(c)	if the Assembly is not sitting when the Commissioner provides a report to the Committee, the Committee may send its report to the Speaker or, in the absence of the Speaker, to the Deputy Speaker, who is authorised to give directions for its printing, publication and circulation.
(5) Members of the public, members of the ACT Public Service and Members of the Assembly may make a complaint to the Speaker about a Member’s compliance with the Members’ Code of Conduct or the rules relating to the registration or declaration of interests. 
(6) If the Speaker receives a complaint about a Member pursuant to paragraph (5) and the Speaker believes on reasonable grounds that—
(a) there is sufficient evidence as to justify investigating the matter; and
(b) the complaint is not frivolous, vexatious or only for political advantage;
	the Speaker may refer the complaint to the Commissioner for investigation and report.
(7) Members of the public, members of the ACT public service and Members of the Assembly may make a complaint to the Deputy Speaker about the Speaker’s compliance with the Members’ Code of Conduct or the rules relating to the registration or declaration of interests.
(8) If the Deputy Speaker receives a complaint about the Speaker pursuant to paragraph (7) and the Deputy Speaker believes on reasonable grounds that—
(a) there is sufficient evidence to justify investigating the matter; and
(b) the complaint is not frivolous, vexatious or only for political advantage;
	the Deputy Speaker may refer the complaint to the Commissioner for investigation and report.
(9) In exercising the functions of Commissioner the following must be observed:
(a) The Commissioner must not make a report to the Committee if the Member or the Speaker about whom the complaint was made has agreed that he or she has failed to register or declare an interest if —
(i) in the Commissioner’s opinion the interest involved is minor or the failure was inadvertent; and
(ii) the Member concerned has taken such action to rectify the failure as the Commissioner may have required within any procedure approved by the Committee for this purpose.
(b) The Commissioner must not make a report to the Committee unless the Commissioner has—
(i) 	given a copy of the proposed report to the Member or the Speaker who is the subject of the complaint under investigation;
(ii) the Member or the Speaker has had a reasonable time to provide comments on the proposed report; and
(iii) the Commissioner has considered any comments provided by the Member or the Speaker.
(c) The Commissioner must report by 31 August each year to the Speaker on the exercise of the functions of the Commissioner.
(10) The Committee must review the operation of the Commissioner after two years following the initial appointment of the Commissioner and report to the Assembly in the last sitting period in 2016.
Continuing resolution 5
[bookmark: _Toc400442545][bookmark: _Toc400441632][bookmark: _Toc194383404][bookmark: _Toc194383239][bookmark: _Toc194383153]CODE OF CONDUCT 
FOR ALL MEMBERS OF THE LEGISLATIVE ASSEMBLY 
FOR THE AUSTRALIAN CAPITAL TERRITORY
This resolution provides for a code of conduct for Members of the Legislative Assembly.
Resolution agreed by the Assembly
25 August 2005 (amended 16 August 2006, 24 October 2013)
CODE OF CONDUCT FOR ALL MEMBERS OF THE LEGISLATIVE ASSEMBLY FOR THE AUSTRALIAN CAPITAL TERRITORY
The Members of the Legislative Assembly for the Australian Capital Territory acknowledge that, in a parliamentary democracy they cannot command, but must constantly strive to earn and maintain, the respect and support of those who have elected them to their positions of honour and privilege as Members. 
In committing to this Code of Conduct, Members undertake, to the community and to one another, that the following principles shall guide their conduct as Members in all matters: 
(1) Members should at all times act with integrity, honesty and diligence. 
(2) Members should act only in the interests of, and with respect for, the people of the Australian Capital Territory and in conformity with all laws applicable in the Territory.
(3) Members should always act in the public interest, make decisions and choices on merit, and not seek to gain financial or other benefit for themselves, their family or friends. 
(4) Members should be reasonably accessible to the people of the electorate they have been elected to serve, and should represent their interests conscientiously. 
(5) Members should be transparent in, and accountable for, their decisions and actions, should avoid or appropriately resolve any actual or reasonably perceived conflicts of interest and should submit themselves to appropriate scrutiny. 
(6) Members should make only proper use of those public resources to which they have access.
(7) Members should respect the dignity and privacy of individuals, and not disclose confidential information to which they have official access other than with consent or as permitted by law. 
(8) Members should observe proper standards of parliamentary conduct, and observe respect for differences and fairness in their political dealings. 
(9) Members should promote and support these principles by leadership and example, in order to maintain and support public trust and confidence in the integrity of the Assembly and the conduct by its Members of public business. 
Consistent with the above principles, Members further undertake that they should: 
(10) Actively seek to prevent any conflict of interest, or the perception of such a conflict, arising between their duties as a Member and their personal affairs and interests, take all reasonable steps to resolve any such conflict or perception of a conflict that does arise, and:
(a) comply with section 15 of the Australian Capital Territory (Self‑Government) Act 1988 (Cwth);
(b) declare their pecuniary interests and ensure that their declaration is kept up to date pursuant to the resolution of the Assembly ‘Declaration of Private Interests of Members’ agreed to on 7 April 1992 (as amended or replaced from time to time). Include in the Member’s Statement of Registrable Interests all gifts, payments, fees, rewards or benefits valued at more than $100 received in connection with the Member’s functions as a Member; and
(c) disclose in a manner appropriate to the circumstances any other financial or non-financial interest that they may hold, or which they may be reasonably perceived to hold (other than as a member of the public or of a broad class of persons) which a reasonable observer, informed of that interest, might perceive as giving rise to a conflict of interest with the performance of the Member’s duty as a Member. 
(11) Not solicit to undertake, or undertake, any activity as a Member in return for the provision, promise or expectation of any improper benefit to the Member or to another person. 
(12) Take care to consider the rights and reputations of others before making use of their unique protection of parliamentary privilege consistent with the resolution of the Assembly ‘Exercise of freedom of speech’ agreed to on 4 May 1995 (as amended or replaced from time to time).
(13) Not use information received by them as a Member that is not in the public domain in breach of any obligation of confidence applicable to their receipt of that information, or improperly for the private benefit of themselves or another person. 
(14) In their capacity as an employer on behalf of the Territory under the Legislative Assembly (Members’ Staff) Act 1989: 
(a) familiarise themselves and comply with the terms and conditions on which their personal staff are engaged and with all applicable policies and practices (including those related to occupational health and safety, discrimination, harassment and bullying, equal employment opportunity and use of information technology);
(b) not employ a family member as defined in that Act;
(c) direct their personal staff to be mindful of the Member’s commitment to this Code of Conduct, and to assist the Member to comply with this Code of Conduct; and
(d) direct their personal staff to comply with any code of conduct applicable to those staff from time to time. 
(15) In all their dealings with staff of the Assembly and members of the ACT Public Service:
(a) extend professional courtesy and respect; and
(b) recognise the unique position of impartiality and the obligations of Public Service officials. 
(16) Only make a complaint about the compliance of another Member with this Code of Conduct where they believe there are reasonable grounds to suspect non-compliance and not make any such complaint that is frivolous or vexatious or only for political advantage.
(17) Cooperate fully with any official inquiry that may be commenced in connection with their compliance with this Code of Conduct, or that of another Member.
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Recommendation 1
4.2	The Committee recommends that no further action be taken in relation to this matter.  
Recommendation 2
5.4	The Committee recommends that the Standing Committee on Administration and Procedure for the 9th Assembly reconsider the role of the Speaker  and Deputy Speaker in the referral of a possible breach of the Code of Conduct to the Commissioner for Standards.






1 [bookmark: _Toc462391552]Introduction
1.1 On 26 August 2016, Mr Daniel Clode, Campaign Director, Canberra Liberals wrote to the Speaker (via email) to claim that Dr Bourke MLA had breached sections 3 and 6 of the Members’ Code of Conduct (see Appendix A). The matter was referred to the Commissioner for Standards, the Honourable Dr Ken Crispin QC, by the Speaker of the Legislative Assembly, Mrs Vicki Dunne MLA on 30 August 2016 (see Appendix B).
1.2 The Standing Committee on Administration and Procedure has now received a report from the Commissioner for Standards on his investigation into a complaint raised by Mr Clode.
1.3 A copy of the Commissioner’s report is published as Appendix C to this report. 
2 [bookmark: _Toc93834242][bookmark: _Toc341431891][bookmark: _Toc462391553]Conduct of the Commissioner’s inquiry
2.4 The Commissioner’s investigation was conducted in accordance with the protocols adopted by the Standing Committee on Administration and Procedure on 24 March 2015. 
2.5 The Commissioner contacted Dr Bourke by letter asking him to respond to the complaint. Dr Bourke provided a response (see the Commissioner’s report) and a copy of the brochure in question. 
2.6 Having considered all of the material he drafted a report which he sent to Dr Bourke. The Commissioner considered the response of Dr Bourke, and then forwarded a copy of his report to this Committee 
3 [bookmark: _Toc454175386][bookmark: _Toc462391554]The Commissioner’s findings
3.7 The Commissioner found as follows:
“24. 	Having examined the substantive issues raised by the complaint against 
Dr Bourke, I have concluded that no breach of his duty has been substantiated.

25.	I recommend that the complaint be dismissed.”.
4 [bookmark: _Toc462391555]The Committee’s Recommendation
4.8 The Committee, in accordance with continuing resolution 5AA, has considered the Commissioner’s report and concurs with his conclusion. 
[bookmark: _Toc454175392]
4.9 [bookmark: _Toc454175393]The Committee recommends that no further action be taken in relation to this matter. 

5 [bookmark: _Toc460314124]Commentary on the referral process
1. During its deliberations the Committee again discussed the referral process and the role of the Speaker as a “gatekeeper” in determining what matters get referred to the Commissioner. 
1. The Speaker advised the Committee that, in referring the matter to the Commissioner for Standards, she acknowledged the role she played in the development of the complaint but was of the view that, in the absence of a role for the Deputy Speaker in the referral process, she declared her involvement to the Commissioner. The Speaker also advised the Committee that she consulted both the Clerk and the Assembly's Ethics and Integrity Adviser in deciding how best to refer the matter to the Commissioner. 
1. The Committee reaffirmed its recommendation No. 2 of Report 11.

1. The Committee recommends that the Standing Committee on Administration and Procedure for the 9th Assembly reconsider the role of the Speaker  and Deputy Speaker in the referral of a possible breach of the Code of Conduct to the Commissioner for Standards.



Vicki Dunne MLA
Chair
     September 2016

Standing Committee on Administration and Procedure
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[bookmark: _Toc462391556]Email from Mr Clode to the Speaker
From: Campaign Director [mailto:campaigndirector@canberraliberals.org.au] 
Sent: Saturday, 27 August 2016 11:36 AM
To: Dunne, Vicki
Subject: Referral to Commissioner for Standards: Chris Bourke

Dear Mrs Dunne

I ask that you refer a matter of misconduct to the Commissioner for Standards, so that he may make an investigation.

I do so for the reason that MLA Chris Bourke has breached the following requirement in the Code of Conduct: (6) "Members should make only proper use of those public resources to which they have access”.

MLA Chris Bourke has been observed and photographed on several occasions using taxpayer sponsored brochures for the purposes of party political campaigning. This campaigning is in his capacity as an MLA seeking re-election, so not specific to his separate role as a Minister.

I attach photos of him standing before a Labor branded corflute distributing an ACT Budget brochure. His distribution of taxpayer funded materials was staged as part of candidate team exercises, alongside an unelected Labor candidate. His method of electioneering has been the same on successive weekends: to stand before a sign bearing a Labor logo, hand out brochures funded by taxpayers and canvas for votes.

The repeat and patterned character of his campaign work is evidence that the publicly-funded brochures were not used as stop-gap material or supplementary material to party political material, but have instead been methodically used as a primary campaign resource by Chris Bourke MLA. This amounts to a calculated abuse of public resources, as part of an effort to subvert electoral expenditure caps (an issue I will be referring to the Electoral Commissioner) and to play cheapskate by shifting part of the cost of his private campaigning activity to the public purse.

The cost-shifting aspect of this behaviour is directly a breach of point (6) of the Code of Conduct and incidentally a breach of point (3) insofar as it amounts to seeking a financial benefit through cost-shifting what is properly a private expense for all other Members of the Legislative Assembly.

Attached are photographs from the Kippax shops 26 August from 5pm to 6pm. In these photos Member Bourke is clearly thrusting the brochure forward at voters while standing in front of his Labor signage.

Also attached are photos from the Jamison shops on 13 August. Member Bourke has at least six Labor corflutes wrapped around trees and is accompanied by a party volunteer who is wearing a red hoodie branded "ACT Labor Chris Bourke".

Finally I attach photos from today 11am at Jamison showing Member Bourke dispensing the same material with another volunteer in party political livery. I have more photos if that assists the investigation.

While Member Bourke's episodes as a Minister have never lasted long, his time as a Member of the Assembly is sufficient to leave him no doubt as to the principles underpinning the Code of Conduct. The repeated use of the taxpayer funded brochure would suggest he has engaged in calculated contraventions of the Code.

If the Commissioner for Standards should find that an intermingled use of party political material and publicly funded pamphlets is allowed under the Code of Conduct, I suggest he might advise whether that is desirable and whether the Code warrants any revision to better address this circumstance. I note that the occasions referenced have all been in the lead up to an election, after cessation of sittings of the Legislative Assembly.

Yours sincerely

Daniel Clode
Campaign Director
Canberra Liberals
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REPORT INTO A COMPLAINT AGAINST DR CHRIS BOURKE MLA
Background

1. On several occasions during August 2016 Dr Chris Bourke MLA handed out copies a
brochure that had been prepared by prepared by the ACT goverment to explain the
budget for the current financial year. Dr Bourke currently holds the seat of Ginninderra
for the ACT Branch of the Australian Labor Party and is standing for re-clection to the
ACT Legislative Assembly. It is suggested that he used the brochures as electoral
‘material by offering to supply them to potential voters whilst standing in front of
placards bearing an Australian Labor Party logo and canvassing for votes. On at least
one occasions he apparently did so whilst standing beside another candidate for
election.

The complaint

2. The complaint was made by Mr Daniel Clode, Campaign Director for the Canberra
Liberal,in an email o the Speaker o the Legislaive Assembly, Ms Vicki Dunne MLA,
dated 27 August 2016, It suggested that Dr Bourke may have committed a breach of
section (6) and/or sction (3) of The Code of Condiuc fo all Members of he Legislative
Assembly of the Australian Capital Territory (‘the Code') by reason of this conduct.

3. The complaint aleges, in essence, that the brochures were not distributed for any
legitimate government purpose and that their use as electoral material amounted to
calculated abuse of public resources. It is suggested that this may have been done in an
attempt to obtain a financial benefit by “shifting part of the cost of is private
campaigning activity to the public purse” and, in addition, that it may have involved an
attempt to subvert electoral expenditure caps.

4. The complaint was referred to me by the Speaker by lettr dated 30 August 2016,
‘The application of the Code

5. Itis not my function to investigate any possible attempts to circumvent electoral
expenditure caps, save to the extent, if any, to which they may be relevant to suggested
breaches of the Code, and I understand that Mr Clode intends to refer this issue to the
Electoral Commissioner. However, whilst section 10A (1) of the Electoral Act 1992
authorises the Commission o give the Speaker a report on anything relating to
elections, it's functions, as defined by section 7 of that Act, do not extend to the
investigation of complaints alleging breaches of the Code and there is nothing in
balance of the Act that would seem to provide any reason for me to decline to
investigate a complaint of this nature.
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6. The Code applies to Members of the Legislative Assembly who undertake that the
principles expressed in it “shall guide their conduct as Members in all matters.” It does
not apply to political parties, people who may be members of such parties or even
political candidates who have not yet been elected to the Legislative Assembly.

The investigation

7. The role of the Commissioner is limited to investigating the matters referred to him or
her by the Speaker and reporting to the Standing Committee on Administration and
Procedure (‘the Committee"). It is for the Committee to determine whether complaints
has been substantiated in any respect and, if so, what consequences should ensue.
However, since my reports are intended to assist the Commitiee, [ have consistently
taken the view that I should record iy own impressions of the evidence and express my
own opinion s to whether it is capable of substantiating any aspects of the complaint.

8. The investigation was conducted in accordance with the protocol adopted by the
Committee on 24 March 2015 which includes that statement;

Itis the Commissioner s intenion to rely upon written material and not to hold
any face to fuce discussions or otherwise receive oral evidence unless such a
course proves necessary for the fair and satisfuctory completion of a particular

9. Lwrote to Dr Bourke by letter dated 30 August 2016 inviting him to respond to the
‘complaint. Since I was then overseas, the letter was scanned and sent by email and,
unfortunately, it was not received. A copy was sent on 14 September. Dr Bourke
responded on the following day, providing a copy of the brochure, as I had requested.
and offering the following explanation:

The brochures were produced by the ACT Government 1o provide information about
the ACT Budget and were sent to ratepayers with their rates notice, they were also
available at various other places including ACT libraries. These were publicly
available resources. Furthermore. I consider that it is my duty as an MLA to
properly inform constituents about the activiies of the Government, and this was
one way 10 acliieve this objective. The brochures were specific to Belconnen, the
major part of my electorate of Ginninderra. and effectively summarised the ACT
Government’s 2016-17 Budget. Finally, 1 have conducted over 100 mobile offices in
the electorate since my election in 2012 and my manner is to have printed material
in hand that can be given 1o those passershy who stop for a chat and ifthey ask for
acopy

10. A draft copy of this report was sent to Dr Bourke on 19 September, 2016 and he was
invited to make to any further comments he thought appropriate before it was finalised
(as required by continuing resolution SAA made by the Legislative Assembly on 31
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October 2013). He replicd on the following day but raised no substantial issues with its
torms.

The alleged breaches

11, The suggested breaches of the Code relate o the use of actual brochures rather than the
information contained within them. The financial information contained in the
brochures was in the public domain and no question arises as to the infringement of any
copyright or right to confidentialiy.

Section (6)
12. Section (6) provides that

Members should make only proper use of those public resources to which they have

13. The obvious difficulty with this aspect of the complaint is that the brochures were
obviously produced by the government in order to provide members of the public with
detailed information about the ACT budget and Dr Bourke apparently used them for that
purpose

14. He presumably acted as he did because he believed, rightly or wrongly, that the
information they disclosed would reflect favourably on the Labor government and that
this might improve his prospects of re-election and perhaps that of his party. There is an
obvious need for Members to be conscious of the fact that neither their own political
ambitions nor those of thei party are coextensive with the public interest and to comply
serupulously with the principle expressed in section (6) whilst campaigning for re-
election. However, the section does not expressly prevent an otherwise proper use of
public resources during clection campaigns and there is nothing in the section from
which a restriction of that kind could farly be implicd. A political motive for the
provision of budgetary information to potential voters does not, in my opinion,
demonstrate that the use of brochures prepared by the government for that purpose can
be said to have been improper. Indeed, it may be argued that there s a special need for
the provision of information concerning the ACT budget when members of the public
are presented with competing policies likely to have substantial budgetary implications.

15. Whilst I understand the concern that may be generated by an apparent intermingling of
‘zovernment brochures and electoral material, 1 do not think that this is necessarily
inconsistent with the principle currently expressed in this section. 1f some further
restriction on the use of such material is considered desirable, a further amendment to
the Code might need to be drafted.
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Section (3)
16. Section (3) provides that

Members should always act in the public interest, make decisions and choices on
merit, and not seek to gain financial or other benefitfor themselves, their family or
friends.

17. As mentioned earlicr, this aspect of the complaint is based upon suggestions that the use
of the brochures enabled Dr Bourke to avoid the cost of having electoral material
printed and perhaps circumvent electoral expenditure caps.

18. In fact, there is no reason to suppose that any expense was actually diverted from Dr
Bourke to the government. This is not a case in which someone is said to have inveigled
a public servant into writing a government cheque to pay for some private debt. Nor is it
alleged that he authorised the production of these brochures or arranged for further
copies to be printed in order 1o avoid paying for electoral material containing the same
information. The brochures had already been printed and there is no evidence that his
use of some of the existing stock gave rise to any further expenditure of govemment
funds,

19. Of course, the scope of the section is not limited to benefits obtained by improperly
passing on expenses to the ACT government. It may extend to benefits derived from any
Source. The object of the section is to ensure that the decisions and choices that
Members are required to make are not tainted or seen to be tainted by quests for
personal gain. This does not mean that the relevant decision or choice must be shown to
have actually been influenced by the desire for personal gain. A Member who solicited
or received a bribe would still contravene the section even if the relevant decision or
choice was actually made on merit.In the present case, however, it has not been
established that Dr Bourke was motivated by any desire to obiain a financial benefit.
‘The implicit suggestion that, if he had not used the brochures, he would have been
obliged to incur the expense of having others printed is entirely suppositional and, even
iThe had thought it necessary o have the relevant information reproduced, the cost of
printing may well have been borne by his party.

20. There is no evidence to suggest that, if this had occurred, the cost of any additional
printing that may have been required would have caused the party to exceed the
electoral cap, which is currently $40,000 per candidate (see sections 205D and 203F of
the Electoral Act 1992).

21. Section (3) does require Members to act in the public interest but, for the reasons given
carlier, L am not satisfied that this requirement was infringed by Dr Bourke's use of the
brochures.
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Other considerations

22 Mr Clode suggested that,if I were to find that no breach of the Code had occurred. I
should consider whether some amendment was desirable to avoid an intermingled use
of party political material and publicly funded brochures.

23. Whilst | appreciate the potential importance of this ssue, | am conscious of the limited
nature of my role. The Code is not a statute, but a code of conduct by which Members
of the Assembly have agreed to accept certain stated principles. I think it would be.
inappropriate for me to embark upon a debate about the adequacy of those principles in
a report of this nature. Whilst I am sometimes required to consider whether there may
have been some departure from the agreed principles, the form and content of the Code
are essentially matters for the Members, who may seck, of course, advice from the
Ethics and Integrity Adviser. Nonetheless, I would be happy to express an opinion if
asked to do so.

Conclusion

24. Having examined the substantive issues raised by the complaint against Dr Bourke, |
have concluded that no breach of his duty has been substantiated.

25. I recommend that the complain be dismissed.

K. 1. Crispin QC
Commissioner for Standards.
21 September 2016




