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CHAPTER 1 - INTRODUCTION 
 
The reference 
 
1.1. The Legislative Assembly (Privileges) Bill 1998 (the Bill) was presented in the 
Assembly by Mr Osborne on 20 May 19981. In introducing the Bill Mr Osborne 
referred to the Bill’s catalyst being concerns about the protection available to the 
publication beyond the Assembly Chamber of a report of the Legislative Assembly’s 
Standing Committee on Legal Affairs. He also referred to the fact that the Bill was 
substantively the same as that presented by the Chief Minister the previous year 
(though there were differences) 2 and other matters including the limitations the 
Australian Capital Territory (Self-Government) Act 1988 (Commonwealth) (the Self-
Government Act) placed on the powers of the Assembly to punish contempts and the 
appropriateness of the courts undertaking that role. 
 
1.2. Copies of the Bill and the explanatory memorandum are at Appendixes 1 and 2 of 
this report. 
 
1.3. The question - That the Bill be agreed to in principle - was debated later that year 
(on 9 December 1998) and agreed to, following a vote of the Assembly. The Bill was 
then referred to the Standing Committee on Administration and Procedure (the 
Committee) pursuant to the provisions of standing order 1743. 
 
1.4. As set out in the explanatory memorandum to the Bill presented by Mr Osborne, 
the main features of the Bill are to: 
 
• declare certain powers, privileges and immunities of the Legislative Assembly 

(Part II of the Bill); 
• clarify some areas of law relating to the privilege applying to authorised 

publications of the Assembly and its committees (Part II of the Bill); 
• define the precincts of the Legislative Assembly (Part III of the Bill); and 
• set in place certain statutory defences in relation to breach of a number of 

privileges (Part IV of the Bill). 
 
 
 

                                                           
1 Minutes of Proceedings, 1998-2001/48, Assembly Debates (20.5.98) 368-70. 
2 Assembly Debates (13.11.1997) 4059. The provisions of the Bill under consideration relating 

to immunity from legal process differ from those contained in the 1997 Bill introduced 
by Mrs Carnell (consideration of which lapsed at the expiration of the Third Assembly). 
The immunities contained in Mrs Carnell’s 1997 Bill are very similar to those already in 
existence by virtue of the application of the provisions of section 14 of the 
Parliamentary Privileges Act. In Mr Osborne’s Bill the immunity does not apply to days 
on which a committee of which the member is a member meets; the immunity is 
restricted to days on which the Assembly actually meets, not 5 days before or 5 days 
after; and the immunity does not apply to officers required to attend before the 
Assembly or a committee of the Assembly, nor does it relate to persons required to 
attend before committees of the Assembly. 

3 Minutes of Proceedings 1998-2001/200-201, Assembly Debates (9.12.98) 3406-3415. 
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Overview of the inquiry 
 
 
1.5. The committee advertised its inquiry in The Canberra Times on Saturday, 13 
March 1999. Two submissions were received. The submissions are very briefly 
summarised as follows: 
 
Dr Andrew Brien (Associate Director and Chair, Ethics in Government and the 
Public Service Program, Charles Sturt University). 
 
Dr Brien queried (a) whether the Bill was necessary and (b) whether, in its current 
form, the Bill was adequate. In his submission Dr Brien stressed the importance of 
protecting the integrity of the deliberative processes (especially committee processes) 
and saw the chief virtue of the Bill as providing sanctions to support the existing 
powers of the Assembly (in that way both honouring and promoting the business of 
the legislature) and, given the weakness of the legislature in terms of its capacity to 
protect the integrity of its processes, a necessary piece of legislation. Dr Brien drew 
attention to the limitation imposed by section 24(4) of the Self-Government and 
suggested addressing consideration to the process to be followed when an apparent 
breach of the law has occurred. (the submission also urged the committee to consider 
the incorporation of procedures for citizens right of reply in the Bill). 
 
Cathi Moore (President, ACTOSS). 
 
Ms Moore referred to the fact that the rights granted through the Bill to Members also 
brought concomitant responsibilities (including commitment to open, free and 
transparent access to the system of parliament and its elected representatives). The 
submission queried whether the section related to the attendance of witnesses was a 
formalisation of the current “invitation” process or represented an additional 
mechanism for the Legislative Assembly to seek information to assist it in the 
performance of its duties. The submission called for clarification of the issue relating 
to the calling of witnesses and submissions and especially the production of 
information deemed to be “commercial in confidence”. 
 
1.6. The committee also notes that during debate on the Bill on 9 December 1998 the 
necessity for the legislation was queried. Queries were raised as to whether it was 
duplicating provisions already in existence (given that the Assembly, its members and 
committees already have legislative protection), and, in relation to the delineation of 
the precincts, whether there was a need for the car park to be treated any differently 
than as set down in current arrangements.  
 
1.7. In addition, the committee notes the recommendation of the Standing Committee 
on Administration and Procedure of the Third Assembly, in its report of February 
1997 on Standing Order 207, that: 
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…Parliamentary Precincts legislation be enacted by the Assembly to clearly 
define the precincts and to make appropriate provision for their control and 
management. 4. 

 
1.8. This was a key issue that the committee focussed on during its deliberations on 
the Bill and in addressing the issue the committee was mindful of its 1997 
recommendation. Chapter 2 of the report addresses the issues relating to the Assembly 
precincts. 
 
1.9. A further key issue was that relating to the protection available to the publication 
of Assembly documents beyond members of the Assembly and whether the Assembly 
should continue with the protection currently available or that specific Territory 
legislative provisions should be enacted to provide protection for the publication of 
documents authorised for publication by the Assembly (or its committees). An 
associated issue addressed by the committee was the publication of documents on the 
Internet. 
 
1.10. The third key issue considered by the committee in its deliberations was that of 
Part IV of the Bill. Part IV creates a number of statutory offences relating to conduct 
that constitutes contempt of the Assembly.  
 
1.11. In considering the Bill the committee decided to address the issues relating to 
the precincts of the Assembly separately from the remaining provisions of the Bill. 
This report therefore focuses in Chapter 2 on the issue of the precincts of the 
Assembly (Part III of the Bill) and in Chapter 3 on Parts II and IV of the Bill. 
 
 
Parliamentary privilege 
 
1.12. May describes parliamentary privilege as 
 

…the sum of the peculiar rights enjoyed by each House collectively as a 
constituent part of the High Court of Parliament, and by Members of each 
House individually, without which they could not discharge their functions, 
and which exceed those possessed by other bodies or individuals5. 

 
1.13. The March 1999 report of the United Kingdom Joint Committee on 
Parliamentary Privilege states: 
 

Parliament makes the law and raises taxes. It is also the place where ministers 
are called to account by representatives of the whole nation for their decisions 
and their expenditure of public money. Grievances, great and small, can be 
aired, regardless of the power or wealth of those criticised. 
 
In order to carry out these public duties without fear or favour, Parliament and 
its members and officers need certain rights and immunities. Parliament needs 

                                                           
4 Standing Order 207, Report of the Standing Committee on Administration and Procedure, 

February 1997. 
5 Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 22nd 

edition, Butterworths, London, 1997, p.65. 
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the right to regulate its own affairs, free from intervention by the government 
or the courts. Members need to be able to speak freely, uninhibited by possible 
defamation claims. These rights and immunities, rooted in this country's 
constitutional history, are known as parliamentary privilege.6 

 
1.14. And later at page 8 of the report: 
 

Parliamentary privilege consists of the rights and immunities which the two 
Houses of Parliament and their members and officers possess to enable them 
to carry out their parliamentary functions effectively. Without this protection 
members would be handicapped in performing their parliamentary duties, and 
the authority of Parliament itself in confronting the executive and as a forum 
for expressing the anxieties of citizens would be correspondingly diminished.7 

 
1.15. Also, as Odgers’ points out (in relation to the Houses of the federal Parliament), 
the term parliamentary privilege refers to both the immunity of the Houses from the 
ordinary law and the powers of the Houses to protect the integrity of their processes. 
The immunities of the Houses and their members and the powers of the Houses, 
particularly the power to punish contempts, are quite distinct. The power of a House 
in respect of contempts is a power to deal with acts which are regarded by the House 
as offences against the Houses. The power is not an offshoot of the immunities which 
are commonly called privileges, nor is it now the primary purpose of that power to 
protect those immunities. It is expected that these will be protected by the courts in 
the processes of the ordinary law8 
 
 
Source of the Legislative Assembly’s powers and immunities 
 
1.16. The source of the Legislative Assembly’s powers and immunities is the 
Australian Capital Territory (Self-Government) 1988 (Commonwealth) (the Self-
Government Act). 
 
1.17. Section 24 of the Self-Government Act makes provision for the powers, 
privileges and immunities of the Legislative Assembly. The key features of the 
provision are that the Assembly may make laws: 
 
(a) declaring its powers (including privileges and immunities but not legislative 

powers) and those of its members and committees, but only so that the powers 
so declared do not exceed the powers for the time being of the House of 
Representatives and its members and committees; and  

 
(b) providing for the manner in which the powers so declared may be exercised or 

upheld). 
 

                                                           
6 Joint Committee on Parliamentary Privilege – Report, Volume 1 – Report and Proceedings 

of the Committee, HC 214 (1998-99), 1. 
7 Ibid, p.8 
8 Odgers’ Australian Senate Practice, 9th edition, p.30. Odgers’ goes on to address the 

confusion between immunities and powers. 
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1.18. Section 24 also provides that, until the Assembly makes such a law, the 
Assembly and its members and committees have the same powers as the powers for 
the time being of the House of Representatives and its members and committees. 
 
1.19. In addition, subsection 24 (4) of the Self-Government Act places a significant 
limitation on these powers of the Assembly as it provides that nothing in the section 
empowers the Assembly to imprison or fine a person. 
 
1.20. As summarised in the explanatory memorandum to the Bill, the House of 
Representatives derives its powers and privileges from those of the United Kingdom 
House of Commons and its members and committees at the establishment of the 
Commonwealth.  
 
1.21. Section 49 of the Commonwealth Constitution states: 
 

The powers, privileges, and immunities of the Senate and of the House of 
Representatives, and of the members and the committees of each House, shall 
be such as are declared by the Parliament, and until declared shall be those of 
the Commons House of Parliament of the United Kingdom, and of its 
members and committees, at the establishment of the Commonwealth.9. 

 
1.22. Also, in 1987 the Commonwealth Parliament enacted comprehensive privileges 
legislation (the Parliamentary Privileges Act 1987 (the Parliamentary Privileges 
Act)). Section 5 of that Act provides that, except to the extent that the Act expressly 
provides otherwise, the powers, privileges and immunities of the Senate and the 
House of Representatives and of the members and the committees of each House as in 
force under section 49 of the Commonwealth Constitution immediately before the 
commencement of the Act, continue in force. 
 
1.23. The Parliamentary Privileges Act was enacted primarily to settle a dispute 
between the Senate and the Supreme Court of New South Wales over the scope of 
freedom of speech in Parliament as provided by Article 9 of the Bill of Rights10. 
 
1.24. Section 16 of the Parliamentary Privileges Act declares that the provisions of 
Article 9 of the Bill of Rights apply in respect of the Australian Parliament and is to 
be considered in accordance with the provisions of that section. The explanatory 
memorandum to the Bill for the Parliamentary Privileges Act sets out the provisions 
of Article 9 as: 
 

“That the freedom of speech and debates or proceedings in Parliament ought 
not to be impeached or questioned in any court or place out of Parliament.”. 

 

                                                           
9 Quick and Garran list certain of the principal powers and privileges of each House, and of 

the members of each House, of the Imperial Parliament as known to law and as 
instances of parliamentary immunities. J Quick and RA Garran, The Annotated 
Constitution of the Australian Commonwealth, Angus and Robertson, Sydney 1901, 
pp501-502. See also page 682 of the 3rd edition of House of Representatives Practice. 

10 Odgers’, p.34. The purpose of the Bill for the Parliamentary Privileges Act as introduced in 
the Senate was also to provide for principal changes in the law as recommended by the 
Joint Select Committee on Parliamentary Privilege of the Commonwealth Parliament. 
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1.25. Section 16 also defines what is protected by article 9 (it defines the scope of 
“proceedings in parliament”, defines the meaning of “impeach” and “question” (dealt 
with at some length in the explanatory memorandum) and specifically prohibits the 
use of in camera evidence in court. The Act does permit the admission of evidence in 
relation to proceedings in a court so far as they relate to a question arising under 
section 57 of the Constitution (which deals with disagreements between the Houses 
and simultaneous dissolutions), the interpretation of an Act and in relation to the 
prosecution of an offence against the Act or an Act establishing a parliamentary 
committee.  
 
1.26. The Parliamentary Privileges Act also contains a range of other provisions 
including the creation of statutory offences, and the abolition of the powers of the 
Houses to expel Members. 
 
 
Powers and immunities of the Assembly, its members and committees  
 
1.27. Though the Legislative Assembly and its Members and committees have the 
powers, privileges and immunities of the House of Representatives and its members 
and committees this does not mean that all the provisions of the Parliamentary 
Privileges Act apply to the Assembly. As pointed out above, sub section 24(4) of the 
Self-Government makes a specific provision to the effect that the Assembly cannot 
imprison or fine a person. As indicated in advices received, as not all parts of the 
Parliamentary Privileges Act deal with the powers, privileges and immunities of the 
House of Representatives it follows that not all parts will apply to the Assembly11. 
 
1.28. The main privileges (immunities) and powers of the Assembly have been listed 
as follows12: 
 
Main Privileges (immunities) 
 
1.29. Freedom of speech 
 
Absolute privilege attaches to the proceedings of parliament.  This means, in a general 
sense, that members, witnesses and any others who are authorised, may say what they 
wish during the proceedings of parliament, without fear of defamation or other 
proceedings. 
 

                                                           
11 The Australian Capital Territory Government Solicitor has recently advised that the 

provisions contained in sections 7 (penalties imposed by Houses), 9 (Resolutions and 
warrants for committal) and 15 (Application of laws to Parliament House) and the 
various penalty provisions contained in the Parliamentary Privileges Act do not apply to 
the Assembly. He also advises that the defence of fair reporting contained in section 10 
of the Act is unlikely to contain a defence to third parties in relation to publication 
outside the Assembly. Publication of Assembly proceedings outside the Assembly are 
protected in the Territory under sections 5 and 5A of the Defamation (Amendment) Act 
1909 of New South Wales in its application in the Territory. 

Advice of the Government Solicitor, 28 June 2001. 
12 Parliamentary Privilege in the Australian Capital Territory Legislative Assembly, Attorney-

General’s Department Issues Paper (undated). 
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1.30. In the House of Representatives, the privilege of free speech is now set out in 
section 16 of the Parliamentary Privileges Act 1987 (referred to above). That section 
makes it clear that the privilege attaches to: 
 

• The giving of evidence before the parliament or a committee and to the 
evidence itself; 

• The presentation or submission of a document to the parliament or a 
committee; 

• The preparation of a document for purposes of or incidental to the 
transacting of parliamentary business; and 

• The formulation, making or publication of a document, including a report, 
by or pursuant to an order of the parliament or a committee and the 
document itself. 

 
1.31. Freedom from arrest in civil matters 
 
This privilege prevents the arrest of a member during a sitting of Parliament and for a 
short period before and after each sitting.  There is no privilege relating to arrest in 
criminal matters and arrest in civil matters is actually quite rare.  If a Member is 
arrested, the House is to be informed of this by the Judge or Magistrate.  This 
privilege has been extended to officers of the Parliament and to people required as 
witnesses before parliamentary committees. 
 
1.32. Exemption from jury duty 
 
This privilege is available to Members of the House of Representatives and would 
therefore be available to Assembly Members.  In the case of the Commonwealth 
Parliament the exemption is duplicated in the Jury Exemption Act 1965 (Cth).  Under 
the regulations to that Act, some officers of the Parliament and Assembly have also 
been granted an exemption from jury duty. It should also be noted that section 11 of 
the Juries Act 1967 of the Territory exempts members and certain staff and officers 
from serving as jurors. 
 
1.33. Exemption from attendance as a witness 
 
Members of the House or Representatives, and therefore also of the Legislative 
Assembly, are exempted from attending as witnesses in court proceedings while the 
Parliament is sitting and for a short period before and after a sitting. 
 
Main powers of the Assembly 
 
1.34. Power to punish contempts 
 
The issues paper cites that probably the most significant power of the Commonwealth 
Parliament is the power to punish contempts of the parliament by imprisoning or 
fining a person. As indicated above, the Assembly itself does not have the power to 
punish contempts by either imprisonment or fines13.  
 
                                                           
13 See Chapter 3 for discussion of the nature of contempt. 
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1.35. Power to conduct inquiries 
 

The Commonwealth Parliament may conduct inquiries into any matter and to that end 
there is a power to call witnesses or require the production of documents.  These 
powers are enforced through the punishment of contempts. This power has also been 
seen as existing independently of section 49 of the Constitution and could also be 
confined to inquiries onto subjects in respect of which the Assembly has the power to 
legislate14 

 
1.36. Power to control the Assembly’s precincts 

 
The advice states that the actual delineation of the precincts is an administrative 
matter that is not itself a power or privilege of a parliament.  However, the Parliament 
has the power to control activities within its precincts.  This enables the parliament to 
conduct its business without interference or pressure from outside sources.  This 
power has specific relevance to the control of people viewing the proceedings of 
parliament and the relationship between the Police and the parliament.  The advice 
stated that the police may only enter the precincts of the House to interrogate anyone 
or to execute a warrant with the express permission of the Speaker.  The special status 
of the precincts as regards the police comes from the necessity for the Parliament to 
be able to conduct its business without interference or pressure from the Executive 
Government (which was once able to exert great control over the police). 
 
1.37. The power to control the precincts does not mean that the general law does not 
apply within the precincts.  It does.  A criminal act performed within the precincts is 
still a criminal act.  The power relates only to exercising and maintaining control. 

                                                           
14 See Odgers’, p.54. 



 
 

 10

 
CHAPTER 2 –  PART III OF THE BILL - THE ASSEMBLY 
PRECINCT 
 
 
The current precinct and associated powers of the Speaker 
 
 
The Westminster heritage: precincts and the powers of presiding officers 
 
2.1. Westminster derived legislatures, of which the Assembly is one, have rights 
customarily recognised by the courts as giving the parliaments special control over the 
areas necessary for their Members to conduct parliamentary duties. Such areas are 
known as parliamentary precincts. 
 
2.2. Intertwined with the notion of a precinct is the right of a parliament to exercise 
control over the activities within that precinct15. This is an administrative power and 
does not mean that ordinary civil and criminal laws are suspended within the precinct. 
Rather, the power is based on the House of Commons’ exertion of the right to conduct 
its business without interference.16  
 
 
The Legislative Assembly’s precinct 
 
2.3. The Legislative Assembly has inherited these Westminster based rights via the 
authority of the Commonwealth Parliament, through section 24 of the Self-
Government Act and, in turn, from the House of Commons through section 49 of the 
Australian Constitution. 
 
2.4. The Assembly occupies the ‘South Building’, located on Block 3, Section 19, 
Division of City in the Canberra central district. The building is identified by the 
Territory as an Assembly asset. The land on which the building sits is within a 
designated area within the meaning of the Commonwealth’s Australian Capital 
Territory (Planning and Land Management) Act 1988 which restricts the uses to 
which the land can be put.  
 
2.5. Currently, the Assembly’s precinct is neither defined nor delineated in statute. 
This, however, is not unusual among legislatures, many of which continue to rely on 
traditional, Westminster derived common law descriptions of their precincts.17 The 
Commonwealth Parliament only defined its precinct in statute in 198818 and before 
then relied on Westminster precedent. The Assembly can usefully use the 
Commonwealth parliament’s early, non- statutory definition as a guide to its own 
precincts in the absence of any legislation. 
 
                                                           
15 The area in which a parliament conducts its duty is known variously as the “precinct” or the 

“precincts”. This report refers to the precinct in the singular as it is the expression used 
in the Legislative Assembly (Privileges) Bill 1998. 

16 J.A Pettifer (ed.), House of Representatives Practice, 1st Ed., p. 157. 
17 The precincts at Westminster are not defined in statute. 
18 Parliamentary Precincts Act 1988 (Commonwealth). 
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2.6. The Commonwealth Parliament’s precincts were traditionally defined as ‘any 
place de facto occupied by Members for their parliamentary duties’.19 That included 
the provisional parliament house and annexes containing the offices used by Members 
and Senators and parliamentary officers.20 Verandahs and entrance steps were also 
taken to be included in the precincts as they were the only means by which Members 
could enter to perform their parliamentary duties.21  
 
2.7. On that basis, the Assembly’s precincts have been taken to include the Assembly 
building, the members’ entrance canopy and the public entrance canopy.22 However, 
the committee notes that the deciding factor is the function of an area rather than its 
location. Accordingly, if space restrictions in the South Building ever forced Members 
to relocate their parliamentary offices to another building then those offices would 
also become part of the precincts and, thus, under the control of the Speaker. 
 
2.8. Under this traditional definition, it is unlikely that the Members’ car park could 
be considered part of the Assembly precinct or that the Speaker could claim authority 
over it.23 Similarly, the alleyway between the Canberra Theatre Centre and the 
Assembly building and the footpath along London Circuit, being outside the 
Assembly building are even less likely to meet the test.  
 
 
Control and management within the precinct 
 
2.9. Subject to any direction of the Assembly, the Speaker controls and manages the 
Assembly’s precinct. The Speaker, for example, allocates rooms within the building; 
controls access to the building by staff, public servants, police and the public; 
administers the use of the function rooms; and chairs the Art Advisory Committee. 
Again, subject to any direction from the Assembly, the Speaker can direct the removal 
(through the Serjeant-at-Arms and attendants) of people from the chamber and 
committee rooms.24  
 
2.10. It could also be found to be a contempt to obstruct Members’ ability to attend 
the Assembly. This ultimately derives from the right of the House of Commons to the 
full service of its Members. At the commencement of each session, both the 
Commons and House of Lords still give directions that the Commissioner of the 
police of the Metropolis shall keep, during the session of Parliament, the streets 
leading to the Houses of Parliament free and open and that no obstruction shall be 
permitted to hinder the passage thereto of the Lords or Members.25 Similarly, while, 

                                                           
19 House of Representatives Practice, 1st Ed., p. 156. 
20 The electorate offices of Commonwealth parliamentarians are not considered part of the 

precinct as they are locations at which members and senators undertake electorate 
rather than parliamentary duties. 

21 House of Representatives Practice, 1st Ed., p. 157. The Commonwealth parliament’s 
precincts have been expanded in the Parliamentary Precincts Act (Commonwealth) to 
include the parliamentary gardens and car parks. 

22 Attorney-General’s Department, Parliamentary Privilege in the Australian Capital Territory 
Legislative Assembly: Issues Paper, p. 19. 

23 The car park could “perhaps” be considered part of the precinct - Attorney-General’s 
Department, Issues Paper, p. 19. 

24 Standing Order 209. 
25 May, p. 180. 
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the Commonwealth Parliament does not claim authority over the streets surrounding 
the parliamentary precinct, it does claim the right of access for its Members to attend 
the Parliament.26 
 
2.11. By extension, the Assembly’s Speaker could use his or her powers of privilege 
to request the Australian Federal Police (AFP) to clear a path through a blockade or 
picket of the Assembly on the basis that such action restricted the right of the 
Assembly to the services of its Members. 
 
 
Crimes (Offences against the Government) Act 1989 
 
2.12. The Speaker’s traditional authority in the precincts, subject to direction from the 
Assembly, is augmented by a delegation given under section 19(2) of the Crimes 
(Offences against the Government) Act 1989. The delegation authorises the Serjeant-
at-Arms and Principal Attendant to give directions to people behaving in a disorderly, 
obstructive or offensive way to leave the Assembly building (although not the 
precinct).27 Failure to follow such a direction is an offence under the Act. Section 
19(2)(a) of the Act specifically makes it an offence to ‘engage in unreasonable 
obstruction in relation to the passage of persons or vehicles into, out of, or on 
government premises…’. This provision could be used, for example, as the authority 
to direct that any obstruction to Assembly access be cleared. 
 
 
Other occupants within the precinct 
 
2.13. It should be noted that the Assembly precinct is not exclusively occupied by the 
Assembly and its officers. Also housed within the South Building are: the offices of 
the Executive; the ACT Government Library; and media rooms. These areas and their 
occupants while in the building are also under the control of the Speaker. There is, 
however, a long standing practice that the Speaker consults the Chief Minister about 
administration of the area used by the Executive. 
 
 
Defining the precinct and associated powers of the Speaker in legislation 
 
 
Background to the Bill before the committee 
 
2.14 As a result of disturbances in the Assembly Chamber and the building surrounds 
in 1996, this Committee in the Third Assembly recommended that parliamentary 
precincts legislation be enacted by the Assembly to clearly define the precincts and 
make appropriate provision for their control and management.28  
 
2.15. In 1997, the Government introduced the Legislative Assembly (Privileges) Bill 
1997 that, inter alia, defined the parliamentary precinct to include the Assembly 
                                                           
26 House of Representatives Practice, p.142. 
27 On the basis that the South Building is a Territory building. 
28 Standing Committee on Administration and Procedure, Standing Order 207, February 1997, 

p. 6. 
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building, the entrance canopies and the Members’ car park. The 1997 Bill proposed 
that it be an offence for a person not to comply with a direction to leave the precinct. 
The 1997 Bill also identified an area within the precinct that was occupied by the 
Executive. 
 
2.16. The Legislative Assembly (Privileges) Bill 1997 lapsed with the expiration of 
the Third Assembly. The provisions of Mr Osborne’s 1998 Privileges Bill relating to 
the precincts and Speaker’s powers in relation to the precincts are the same as in the 
1997 Bill. 
 
 
The Bill and the precincts 
 
2.17. Part III of the Bill provides for the definition of the Legislative Assembly’s 
precincts. Clause 11 describes the physical and spatial limits of the Assembly 
precinct. The precinct consists of the land described in clause 11(2) and the buildings, 
structures and works on, above or under any of that land. Clause 11(2) describes the 
precinct as encompassing, in practice, the Legislative Assembly building to the outer 
edge of the eaves, the canopies at the public and Members’ entrances and the 
Members’ car park. Schedule 1 to the Bill is a diagram of the precinct and Schedule 2 
an exact description of the boundaries of the Members’ car park. 
 
2.18. Clause 12 indicates that a reference to the Speaker should be read as a reference 
to the Deputy Speaker if the Speaker is absent or the position vacant. 
 
2.19. Clause 13 states that the Speaker is responsible for the control and management 
of the precinct, although subject to any direction of the Assembly. In relation to the 
areas of the Assembly building reserved for the use of the Executive, the Speaker’s 
power of control and management must be exercised in accordance with any 
conditions or limits agreed to in writing with the Chief Minister. 
 
2.20. Clause 14 empowers the Speaker to direct a person, other than a Member, to 
leave or not enter the precinct. The Speaker may arrange for the removal or exclusion 
of someone so directed, with such force and assistance as is necessary and reasonable 
in the circumstances. No legal action can be taken against the Speaker or any person 
acting under the direction of the Speaker in respect of actions taken in good faith 
under this clause. 
 
2.21. Clause 15 of the Bill makes it an offence to contravene without reasonable 
excuse a direction by the Speaker to leave or not enter the precinct. The maximum 
penalty for the offence is 50 penalty units ($5000) or imprisonment for 6 months or 
both.  
 
 
The Members’ car park 
 
2.22. The Bill proposes that the Members’ car park and the land on which it stands be 
included in the precinct. The car park is currently a partially segregated section of a 
public car park consisting of a permit zone reserved for Class B – Category L vehicles 
and a single bay zoned as Class B – Disabled Persons. Category L permits are issued 
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by the Assembly to members, their senior staff, the Clerk and certain Secretariat staff 
and Assembly visitors. Thus, while it is a public car park, use is controlled, de facto, 
by the Assembly and the Speaker.  
 
2.23. The car park is unfenced and used as a public thoroughfare by people walking to 
the main car park and the back entrance of the Canberra Theatre. The car park is 
maintained by ACT Roads and Stormwater and patrolled by parking inspectors from 
Parking Operations. 
 
2.24. The Bill, by clearly identifying the car park as being within the precinct, coupled 
with the powers for the Speaker proposed in clause 14, will make it an offence for a 
person (not being a member) to remain in the car park or surrounds of the Members’ 
entrance once directed to leave by the Speaker.  
 
 
Committee support for statutory definition 
 
2.25. The Committee believes that there are good arguments for defining the precinct 
and the associated powers of the Speaker in legislation; namely that: 
 
• a precise description of the precinct will make it clear to all beyond doubt what it 

includes and where are its boundaries; 
• codification of the Speaker’s powers within the precinct will also clarify those 

powers so far only defined by tradition, informal practice and legal precedence; 
and 

• a statutory definition of the precinct enables its expansion to include areas not 
traditionally considered part of the precinct (such as car parks and security buffer 
zones). 

 
2.26. The Committee acknowledges the counter arguments that legislation is simply 
not necessary because: 
 
• the concept of a precinct hinges on function rather than location – defining the 

precincts in terms of a site overlooks this distinction; 
• sufficient common law precedence exists to enable the courts to determine what 

constitutes the parliamentary precinct in any dispute over its area; and, 
• Members’ rights to unimpeded access to the building are already established 

without the need for further legislation. 
 
2.27. This committee in the Third Assembly recommended that the precincts and 
appropriate provision for their control and management should be defined in 
legislation.29 The committee stands by this recommendation. While it may not be 
absolutely necessary to define the precincts and Speaker’s powers in statute, doing so 
will afford clarification and certainty for all concerned.  
 
2.28. In that context, the committee endorses the clauses of Part III of the Bill, 
although with caveats. The committee recommends additional clauses be inserted in 

                                                           
29 Standing Committee on Administration and Procedure, Standing Order 207, para. 22. 
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Part III but that the Members’ car park be excluded from the precinct. The 
Committee’s justifications are explained below. 
 
 
Extending the precinct 
 
2.29. By including the Members’ car park within the Assembly precinct, the Bill will 
extend the precinct boundary beyond that envisaged by Westminster tradition. 
 
2.30. This extension of precincts is not without precedent. The Commonwealth 
Parliament extended its traditional precinct in the Parliamentary Precincts Act 1988 
(Commonwealth). That precinct now includes car parks, gardens and an inner circle 
of public roads around the main building.30 Another territory legislature, the Northern 
Territory Legislative Assembly has also enacted legislation to include a car park and a 
large grassed area within its precinct.31  
 
2.31. Currently, the Bill does not allow for any expansion of the Assembly’s precincts 
without statutory revision. Such expansion may become necessary if, for example, 
extra office space or committee rooms were needed in a separate building. Both the 
Commonwealth and Northern Territory precincts legislation include provisions to 
expand the precinct beyond the zones defined in the schedules to the Acts by 
regulation or declaration.32 On one occasion, for example, government offices and a 
council park adjoining the Northern Territory Assembly building were temporarily 
incorporated into the precincts for 6 days for the duration of an international 
conference.33  
 
2.32. The Committee believes that the Bill should allow a similar flexibility to expand 
the precincts without amending the parent Act – subject to the test that the extra land, 
or buildings (or parts thereof) should be required for the purposes of the Assembly. 
Accordingly, the Committee makes the following recommendation, based on the 
equivalent provision in the Commonwealth Act: 
 
 
Recommendation 1 
 
Part III of the Legislative Assembly (Privileges) Bill 1998 be amended by 
inserting a provision to the effect that, once the Speaker has certified in writing 
that specified land, a building or part thereof, is required for ‘the purposes of the 
Assembly’, the regulations may declare that land, building or part thereof as 
part of the Assembly precinct for the purposes of the Act. 
 
                                                           
30 Schedule 1, Parliamentary Precincts Act 1998 – No. 9 (Commonwealth). A larger 

parliamentary zone had been declared in the Parliament Act 1974 – No. 165 
(Commonwealth). Buildings or other work within this zone cannot be erected without 
the approval of both Houses of Parliament. 

31 See s. 14 and schedule 2, Legislative Assembly (Powers and Privileges) Act 1992 – No. 62 
(Northern Territory).  

32 See s. 5(2), Parliamentary Precincts Act 1988 No. 9 (Commonwealth); s. 2, Legislative 
Assembly (Powers and Privileges) Amendment Act 2000 – No. 12 (Northern Territory). 

33 Legislative Assembly (Powers and Privileges) Regulations and s. 2, Legislative Assembly (Powers 
and Privileges) Amendment Act 2000 – No. 12 (Northern Territory).  
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Consequentially, the Bill should also be amended to give the Executive power to 
make regulations for the purposes of the Act. 
 
 
The Crimes (Offences against the Government) Act 
 
2.33. As already mentioned, the Speaker’s traditional powers both within the existing 
precinct and on the approaches to the precinct have been augmented under section 19 
of the Crimes (Offences against the Government) Act. While the Bill explicitly 
describes a Speaker’s powers within the precinct, some confusion may arise because 
the Bill does not similarly mention the Assembly’s traditional right to expect free 
passage to and from the precinct for members. While Clause 4 of the Bill ensures that 
that right remains undiminished, it may aid clarification if the nexus between the 
Speaker’s traditional powers and those under the Crimes (Offences Against the 
Government) Act are explicit in the Bill. 34 Accordingly, the Committee makes the 
following recommendation. 
 
 
Recommendation 2 
 
Part III of the Legislative Assembly (Privileges) Bill 1998 be amended by 
inserting a clause stating that the Crimes (Offences against the Government) Act 
1989 applies to the precincts as if they were government premises within the 
meaning of that Act 
 
 
Agreement with Australian Federal Police 
 
2.34. From time to time, the Australian Federal Police (the AFP) may be required to 
enforce directions given by the Speaker or appropriate Assembly staff under the Bill 
and/or the Crimes (Offences Against the Government) Act. There is the potential for 
confusion about the rights of the police to enter the precinct and how they can conduct 
themselves while in the precinct if called to enforce a direction. While it is not 
necessary to refer to in the Bill, there should be a formal memorandum of 
understanding between the AFP and the Assembly regarding police enforcement of 
directions. In addition the memorandum should also contain provisions to address the 
need to ensure members have access to the Assembly building on both sitting and 
non-sitting days.  Accordingly, the Committee makes the following recommendation: 
 
 
Recommendation 3 
 
The Speaker and the Minister responsible for policing agree to general 
arrangements for the conduct of officers or special members of the Australian 
Federal Police within the Legislative Assembly precinct, particularly for when 
those officers or special members are removing or excluding a person from the 
precinct.   In addition, these arrangements should address the need to ensure 
members’ access to the Assembly building on sitting and non-sitting days. 

                                                           
34 Clause 4 preserves the residual powers, privileges and immunities of the Assembly.  
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Including the car park in the precinct 
 
 
The practicalities 
 
2.35. If the Members’ car park is to be included in the precinct, it will raise several 
practical questions that will need to be considered by the Assembly. The questions 
include the following: 
 
• who will maintain the car park;  
• is the car park to remain a public thoroughfare;  
• who will be liable for any incident or accident in the car park;  
• how will unauthorised parking be controlled; and  
• how will any directions to evict or exclude people from the car park be enforced (a 

substantially more difficult task than evicting or excluding people from the 
Assembly building itself)?  

 
2.36. If the car park is included in the precinct it is likely to become an Assembly 
asset as already is the South Building. Most of the Member’s car park lies on Block 4, 
Section 19, Division of City, but, in a planning anomaly, the parking bays are split 
from the Assembly by an extrusion of the London Circuit road reserve. There may be 
a need to clarify the existing legal status of the land on which the car park is built with 
the National Capital Authority (Commonwealth) and Planning and Land Management 
(ACT) if the asset is to be transferred to the Assembly.  
 
2.37. ACT Roads and Stormwater currently maintain the Members’ car park on the 
basis that it is part of the larger public car park. If the car park becomes an Assembly 
asset and, thus, a private car park, it would then become an Assembly responsibility to 
maintain. That, in turn, would require additional funding for the Assembly. 
 
 
Improving control of demonstrators 
 
2.38. There are two main arguments advanced for including the Members’ car park 
within the Assembly precincts.  
 
2.39. The first is that, by keeping protestors out of the precincts at the perimeter of the 
Members’ car park, there will be clear access to the most commonly used building 
entrance (the Members’ entrance). The car park is currently public space and the 
Assembly has no control over people gathering there or the activities they undertake.35 
 
2.40. The Committee is not convinced that this argument alone justifies extending the 
precinct. As mentioned, the Speaker already has certain powers as well as those under 
the Crimes (Offences against the Government) Act to ensure that members have 
unimpeded entry to the building – regardless of the status of the car park. In a 
                                                           
35 Although the Privileges Bill does not seek to include parts of Civic Square on the other side 

of the Assembly Building into the precinct on the same basis. 
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practical sense, neither would extending the precinct stop members having to run the 
gauntlet of any picket just outside the precinct – the only difference would be that the 
picket was at the car park entrance rather than the building entrance. 
 
2.41. Pickets are not the only form of protest. The Assembly will need to develop 
protocols for managing protests within the car park if it becomes part of the precinct. 
The Committee believes that the public should be able to protest outside their 
Assembly – but in an orderly fashion. The most appropriate location to protest is in 
front of the Assembly in Civic Square. In practice, this is where larger protests tend to 
take place, simply because there is more space. Civic Square too is public space and 
not currently in the precinct nor anticipated to be so in the Bill. 
 
2.42. However, protestors may decide to gather in the Members’ car park instead of 
Civic Square. The Assembly will have to consider whether to allow small groups of 
quiet and peaceful demonstrators within the car park on the basis that it may cause 
more publicity to try to expel them. If small demonstrations are to be tolerated, then 
when do they become so large or rowdy that the protestors should be evicted from the 
car park – and who will make and implement that decision? Any protocol will need to 
address these issues and complement the suggested agreement between the Speaker 
and Minister responsible for policing in recommendation 2 above. Accordingly, the 
Committee makes the following recommendation. 
 
 
Recommendation 4 
 
If the Members’ car park becomes part of the Legislative Assembly precinct and 
remains unfenced, the Assembly agree to a protocol for managing protests within 
the car park.  
 
 
Parking infringements 
 
2.43. The second argument advanced for including the car park in the precincts is that 
it would allow the Assembly to better control unauthorised parking in the bays.  
 
2.44. The car park is currently patrolled by ACT parking inspectors who will issue 
parking infringement notices when necessary. Assembly attendants cannot issue such 
notices but, during business hours, may contact Parking Operations and request a 
parking inspector attend. Difficulties arise, however, when the public use the reserved 
bays after hours when the Assembly is sitting and Parking Operations is not open. 
 
2.45. The Assembly will have two options for controlling vehicular access into the car 
park if it becomes a private car park by inclusion into the precinct. 
 
2.46. The first option would be to retain the existing control arrangements. Parking 
Operations will patrol a private car park provided that: they have been invited to do so 
by the owners; that there remains public access to the bays (ie, no boom gates); and 
that the parking restriction signage complies with the Australian Road Rules. Such 
arrangements exist for private car parks controlled by the Department of Education 
and Community Services.  
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2.47. Under this option, however, there still remains the difficulty of ensuring that a 
parking inspector is available when the Assembly sits in the evening. The Assembly 
could follow the lead of the Commonwealth Parliament which has several staff 
appropriately trained and authorised under the Road Transport (Safety and Traffic 
Management) Act 1999 to issue parking infringement notices within the 
Commonwealth Parliamentary precinct. That precinct includes several thousand 
parking bays.  
 
2.48. Parking Operations have lent two machines used to issue infringement notices to 
the Commonwealth Parliament to enforce parking restrictions. However, the ticketing 
machines with charger each cost some $9,400. It is likely that the Assembly would 
need to purchase one as Parking Operations could not justify one of its machines 
being used exclusively by the Assembly for patrolling such a small car park. Cost 
alone makes this an unlikely option. 
 
2.49. The second option would be for the Assembly to control access to the car park 
by installing boom gates and bollards or a fence around the perimeter.36 This would be 
a more efficient way of controlling access to the car park than the first option above 
and would not require the presence of Parking Operations inspectors.37 However, the 
Assembly would become responsible for installing and maintaining the gates which, 
in other ACT car parks, are frequent targets of vandalism.  
 
 
The Committee’s considerations 
 
2.50. To assist its deliberations, the Committee considered what it thought were the 
two most realistic options for controlling the car park. 
 
2.51. Option One: Do not include the car park in the precinct. Instead, rely on the 
strengthened link between the Bill and the Crimes (Offences Against the Government) 
Act suggested in recommendation 2 to enable the Assembly to control any 
demonstration or picket obstructing the entry to the Assembly building. Maintain the 
Members’ car park as part of the larger public car park and retain the existing 
arrangements with Parking Operations and ACT Roads and Stormwater.  
 
2.52. However, also place a sign, “Legislative Assembly Parking” in the car park 
garden just in front of the entrance to the Assembly area of the car park (or similar 
action) in an effort to reduce the number of people who accidentally park in the 
Members’ car park. A sign will be less conspicuous than a boom gate. 
 
2.53. Option Two: Include the car park in the precinct, as provided for in the 
Privileges Bill and transfer control and responsibility to the Assembly. Develop a 
protocol for controlling demonstrations within the car park as in recommendation 4 
above. Install a boom gate and bollards to control vehicular access to the car park, 
although continue to allow it to be used as a pedestrian thoroughfare. By implication, 

                                                           
36 Bollards would be most appropriate as they would allow pedestrians to continue to use the 

car park as a thoroughfare.  
37 Parking Operations will not patrol a private car park with entry controls. 
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the Assembly would also have to accept responsibility for car park maintenance and 
public liability risks. 
 
2.54. On balance, the Committee believes that the practical difficulties associated with 
including the Members’ car park in the precinct outweigh the benefits. Accordingly, 
the Committee supports option one described immediately above and recommends: 
 
Recommendation 5 
 
The Members’ car park not be included in the Legislative Assembly precinct and 
that such references to the Members’ car park as being part of the precinct be 
omitted from the Legislative Assembly (Privileges) Bill 1998. 
 
Recommendation 6 
 
A sign “Legislative Assembly Parking” be placed immediately adjacent to the 
entrance to the Member’s car park.  
 
2.55. In any event, if there becomes an overwhelming case for including the car park 
in the precinct in the future and if recommendation 1 above is adopted, then it will be 
possible to include the car park in the precinct without statutory revision. 
 
 
Conclusion 
 
 
2.56. The Committee believes that it is appropriate for the Assembly to define its 
precinct and associated powers of the Speaker in statute. As such, Part III of the 
Privileges Bill is welcome. The Committee endorses the powers that the Bill gives the 
Speaker to control the precinct and, in fact, has recommended that they be enhanced. 
However, the practical difficulties associated with including the Member’s car park 
within the precinct outweigh the benefits and the Committee has recommended 
accordingly. 
 
2.57. The Committee believes that its recommendations will strengthen Part III of the 
Privileges Bill and provide realistic and enforceable legislation for the benefit of the 
Assembly and its Members. 
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CHAPTER 3 - PARTS II (POWERS, PRIVILEGES AND 
IMMUNITIES) AND IV (MISCELLANEOUS) OF THE BILL 
 
 
3.1. In considering Parts II and IV of the Bill the issuers that the committee focussed 
on were: 
• the protection available to the publication of documents authorised for publication 

by the Assembly or a committee of the Assembly; and 
• the methods for dealing with contempt. 
 
3.2. The committee has also addressed the provisions contained in the Bill relating to 
immunity from legal process. 
 
 
Publication of documents 
 
3.3. The catalyst for Mr Osborne originally issuing drafting instructions for privileges 
legislation in 1997 were concerns regarding the protection that was available to the 
authorised publication of a report of an Assembly committee beyond the Territory and 
within Australia38. 
 
3.4. The vast majority of documents presented in the Assembly are not authorised for 
publication. Their publication to members has the protection of absolute privilege as 
members have that protection in their participation in Assembly proceedings, as do 
members and witnesses participating in authorised committee proceedings. This 
protection does not automatically apply to the wider dissemination of Assembly and 
Assembly committee proceedings and documents presented in the Assembly and 
Assembly committees. 
 
3.5. The prevailing legal advice until relatively recently was that the authorised 
publication of reports and records of Assembly proceedings outside the Parliament 
were protected under sections 5 and 5A of the of the Defamation Amendment Act 
1909 of the State of New South Wales in its application in the Territory. The advice 
concluded that the authorised publication beyond the Assembly was protected by only 
qualified privilege, no matter who publishes them or authorises their publication – 
hence the proposals for privilege legislation. Qualified privilege, as distinct from 
absolute privilege, only protects publications where the publication is made in good 
faith for public information or the advancement of education39. As mentioned above, 

                                                           
38 Assembly Debates (20.5.1998) 368-9. 
39 At page 683 House of Representatives Practice states: A statement is said to be privileged 

if a person making it is protected from legal action. Generally, qualified privilege exists 
where a person is not liable to an action for defamation if certain conditions are fulfilled, 
for example, if the statement is not made with malicious intention. Absolute privilege 
exists where no action may lie for a statement, even for example, if made with malice; it 
is not limited to action for defamation but extends also to matters which could otherwise 
be punished as crimes (for example, contempt of court or breach of a secrecy 
provision). 
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concerns as to the protection available to the publication of a committee report was 
the catalyst for Mr Osborne’s Bill. 
 
3.6. The Assembly itself has authorised publication of its proceedings and has given 
committees authority to authorise publication of their proceedings40. The Assembly, 
from time to time, authorises publication of documents presented in the Assembly 
where it is thought that they may contain actionable material. Examples to date are 
reports of the Auditor General. In fact, the majority of papers tabled in the Assembly 
are made available to Members and others within established guidelines. Committee 
reports are usually widely distributed and, in their day to day operations, Assembly 
committees authorise the publication of documents – mainly submissions and exhibits 
presented in relation to committee inquiries. 
 
3.7. It should be noted that certain of the doubts expressed related to the protection 
available to the distribution of parliamentary committee reports (and other documents) 
beyond the Territory. This matter was addressed by the Australasian Council of public 
Accounts Committees (ACPAC). The catalyst for the issue in, that instance, was 
advice from the Victorian Government Solicitor to the effect that, whilst the 
publication of all parliamentary reports attracted protection within the relevant 
jurisdiction, publication of reports may not receive protection outside that jurisdiction 
and the distributor of a report could be liable for defamation action. The one exception 
appeared to be New South Wales where its Defamation Act recognised the privilege 
of other jurisdictions. Advice received by the Secretariat on this issue at that time was 
that, while [the authorised publication of] Assembly documents attracted the 
protection of privilege in the ACT and NSW, the level of protection it may attract in 
other jurisdictions was not clear. 
 
3.8. In November 1997 advice was sought from the Legal Policy Division of the 
Attorney-General’s Department on the implications of the proposed publication of 
Hansard (and certain other Assembly documents) on the Internet. This advice was 
sought after the introduction of the Legislative Assembly Privileges Bill 1997. That 
advice examined in detail the provisions of the Bill and recent refinements of the law 
of defamation by the High Court (including the general rule for determining whether a 
publisher’s conduct was reasonable) and concluded that, on balance, Hansard and 
other documents of the Assembly may be made available on the Internet. The advice 
added that no guarantee could be provided that this would not result in adverse 
consequences. Following this advice Hansard and certain other Legislative Assembly 
documentation was published on the Internet. The November 1997 advice and other 
advice left open the issue of publication in other countries. 
 
3.9. In September 1999 further legal advice was sought, this time from the ACT 
Government Solicitor, concerning the publication of Legislative Assembly committee 
reports on the Internet. The Government Solicitor examined a range of advices 
received over the years and noted that they pre dated a series of decisions in the High 
Court culminating in Lange v ABC (1997). Where the advice differed from earlier 
                                                           
40 On 27 March 1992 the Assembly authorised the preparation and publication of transcripts 

of debates and proceedings of the Assembly and its committees and extracts thereof 
(Minutes of Proceedings 1992-94/5). Assembly standing order 243 gives Assembly 
committees power to authorise the publication of any evidence given before them and 
any document presented to them.  
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advices was in stating that if the wider view of the protection conferred by Section 16 
of the Parliamentary Privileges Act of the Commonwealth is correct41, then a 
committee report authorised to be published by the Assembly or a committee is 
subject to absolute privilege throughout the Commonwealth as subsection 24 (3) of 
the Self Government Act operates throughout the Commonwealth and prevails over 
any inconsistent law. This then put Territory in an advantageous position when 
compared to a State whose laws do not have extra territorial operation except in 
certain circumstances. The advice then went on to state that: 
 

This advantage may be a reason for not enacting an ACT law on this aspect. I 
am unsure whether this point has been considered in the development of 
policy for the Legislative Assembly (Privileges) Bill 1997.  

 
3.10. The short answer to the question originally proposed was: 
 

Publication via the internet is protected in the same way as publication by 
other means, possibly, throughout the Commonwealth, by the absolute 
privilege deriving from the Bill of Rights, and at least by the common law 
defamation defence of qualified privilege. Some additional statutory defences 
exist in various jurisdictions.42 

 
3.11. Advice on the matter was sought from the Clerk of the Senate and in responding 
he argued that the publication of a document by order of the Legislative Assembly is 
protected by absolute parliamentary privilege throughout Australia. The basis of his 
argument was: 
 

..that the ACT (Self-Government) Act confers upon the Assembly the same 
powers and immunities as the Commonwealth Houses, subject to the 
exception contained in subsection 24(4) ..[the section does not empower the 
Assembly to imprison or fine a person]... No other exception or limitation is 
specified. The Commonwealth Houses have the power to publish documents 
with absolute privilege throughout Australia, and by virtue of section 24 this 
power adheres undiminished to the Assembly. If the Parliament had intended 
to limit that power in any way, including by limiting it to the Territory, it 
would have explicitly specified the limitation, just as it specified the limitation 
in subsection 24(4). 

 
3.12. Mr Evans’ advice went on to state that the argument would be supported by two 
other considerations. The first was that, under modern conditions, the publication of a 
                                                           
41 Paragraph 16(2)(d) of the Parliamentary Privileges Act provides that the formulation, 

making and publication of a document pursuant to an order of a House or a committee 
and the document so formulated, made or published is included in proceedings in 
parliament and attracts the immunity declared by section 16 of the Act. Earlier advices 
had referred to a 1992 opinion by the Commonwealth Attorney-General’s department 
that the reference to “publication” in section 16(2)(d) was limited to internal publication 
only. The advice of 23 August 1995 to the Clerk of the Assembly added that this 
opinion was later repudiated by the Acting Solicitor-General and instead it was 
accepted that “publication” includes “publication to the world at large and included that 
any future publication ordered to be published by the House or a committee. 

42 Advice of the ACT Government Solicitor to the Clerk of the Legislative Assembly dated 29 
October 1999. 
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document is not, and cannot be restricted by the boundaries of a particular State or 
Territory (if a document is published, it is effectively published throughout Australia). 
The second was the public interest in legislative proceedings is not to the particular 
State or Territory of the legislature but extends throughout Australia (eg interest in the 
debate on the matter of heroin trials). Mr Evans stressed that the forgoing, of course, 
only applied to the publication of the whole of a document ordered to be published by 
the Assembly, and not to partial republications43. 
 
 
Issues 
 
3.13. Currently, certain Assembly documents are published widely and are published 
on the Internet (Hansard of Assembly proceedings, Notice Papers, Minutes of 
Proceedings, lists of Members, etc). Other documents that are part of Assembly and 
committee proceedings do not receive such wide publication. 
 
3.14. Papers tabled in the Assembly are not automatically authorised for publication 
(as in the Senate and (in recent years) in the House of Representatives). In practice 
access to all documents tabled is provided to Members and, subject to the Speaker’s 
discretion, copies of other papers are made available to non-members (see below). 
The Assembly, on occasion, authorises documents for publication. Regular examples 
in recent years have been reports of the Auditor-General. 
 
3.15. Assembly committee reports are not authorised for publication as a matter of 
course. This is done where it is thought the reports may contain actionable material.44  
Publication is authorised on occasion where a committee may have concluded its 
deliberations on a report during a period when the Assembly is not meeting and the 
Assembly has given authorisation to send its report to the Speaker who is authorised 
to give directions for its printing, circulation and publication45. 
                                                           
43 Advice of the Clerk of the Senate to the Clerk of the Legislative Assembly dated 17 

December 1999. Earlier, on 27 October 1998, the Speaker of the Assembly circulated 
to all members of the Assembly a letter from the Clerk of the Assembly bringing to his 
attention certain concerns and comments in relation to certain provisions of the Bill. In 
that letter the Clerk referred to advice from the Clerk of the Senate recommending that 
clauses 6 and 7 be omitted from the Bill. The advice had pointed out that clauses 6 and 
7 appeared to be taken from the Commonwealth Parliamentary Papers Act (now seen 
as redundant as far as the federal Parliament was concerned – it having been 
superseded by the 1987 Parliamentary Privileges Act) and argued that incorporating 
both provisions in the one Act (the broad immunity given by clause 5 and the more 
detailed provisions in clauses 6 and 7) would make it impossible to argue that the older 
provisions had been superseded. On 26 November 1998 the Chief Minister wrote to the 
Speaker seeking to clarify issues raised by the Clerk of the Assembly and in her letter 
Mrs Carnell queried the view of the Clerk of the Senate on this issue. 

44 See, for example Minutes of Proceedings, 1998-2001/165 (Report of the Standing 
Committee on Planning and Urban services on the Draft Management Plan for 
Canberra Nature Park). Also, on 28 June 2000, the Assembly amended a motion to 
authorise the publication of an Assembly committee report to require an insertion in the 
report in regard to certain comments in a dissent to the report (Minutes of Proceedings 
1998-2001/921-2). 

45 See, for example Minutes of Proceedings 1998-2001/286 (relating to the report of the 
Select Committee on the Territory’s Superannuation Commitments). The Assembly 
also has made provision that, should it not be sitting when the Standing Committee on 
Planning and Urban Services has completed consideration of reports on draft plan 
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3.16. Assembly standing order 212 provides: 
 

Papers and documents may be inspected and copied 
 
All papers and documents presented to the Assembly and not authorised for 
publication may be made available to members, and, with the permission of 
the Speaker, may be inspected by other persons or copies thereof or extracts 
therefrom may be made. 

 
3.17. The practice in the Assembly in relation to the distribution of papers not 
authorised for publication has been that, subject to adequate copies being available, 
copies are made freely available to Members of the Assembly and the majority are 
made available to others. Where it is thought the papers may contain actionable 
material members seeking copies are informed and their release is restricted to 
members. On occasions, advice is sought concerning the contents of such papers. 
 
3.18. Recent advice was sought from the ACT Government Solicitor on the question 
(in relation to the provision to non-Members of papers not authorised for publication) 
of whether publication of such papers pursuant to standing order 212 receives the 
protection of absolute privilege provided by the Parliamentary Privilege Act. The 
Government Solicitor concluded: 
• that publication with the permission of the Speaker pursuant to standing order 212 

would be protected;  
• that it was likely that the protection would apply only to publication in accordance 

with standing order 212 and with the permission of the Speaker;  
• that the protection is limited to publication by persons authorised by the Speaker; 

and subsequent publication by such a person is unlikely to attract the protection 
under [section 16 of] the Parliamentary Privileges Act46. 

 
 
Conclusions and recommendations 
 
3.19. A key issue facing the committee was whether the status quo remain or whether 
specific Territory legislative provisions be enacted to restate the existing privileges 
and immunities that operate by virtue of section 24 of the Self-Government Act and 
thus resolve what in the past was seen as a possible uncertainty in the law and provide 
protection for the publication of documents by the Assembly (or its committees ). 
Having considered and deliberated on the issues, the committee has concluded that it 
is preferable that the Assembly not proceed to declare its powers, privileges and 
immunities as proposed in the Bill and not proceed, as also proposed, to clarify the 

                                                                                                                                                                      
variations, the committee may send its report to the speaker or, in his absence the 
Deputy Speaker, who is authorised to give directions for its printing, circulation and 
publication (Minutes of Proceedings, 1998-2001/10). 

46 Advice to the Clerk of the Assembly by the ACT Government Solicitor, dated 28 June 2001. 
Earlier advice (of 1 November 1998) to the Clerk by Mr Phillip Walker on a specific 
matter relating to certain documents tabled saw a limited publication of documents 
pursuant to standing order 212 as clearly ordained by order of the Assembly as 
protected by the Parliamentary Privileges Act 1987 as it applied by virtue of the Self-
Government Act. 
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law relating to the privilege applying to the authorised publication of documents of 
the Assembly and its committees. 
 
3.20. The committee however, is mindful of the Assembly’s responsibilities to the 
people of the Territory, and has concluded that it is preferable that certain changes be 
made in relation to the publication of Assembly and Assembly committee documents. 
In particular, publication on the Internet is seen as necessary to ensure ready access by 
residents of the Territory.  
 
3.21. As referred to earlier in this report, certain Assembly documents are already 
published on the Internet and advice has been received that publication via the 
Internet was protected in the same way as publication by other means. This derives 
from the provisions of sub-section 24(3) of the Self-Government Act and the 
Parliamentary Privileges Act. In addition, an important question to be addressed in 
relation to publication of documents on the Internet is “what is a document?”. By the 
time copies of a document (eg an Assembly committee report) are prepared for 
publication on the Internet there is the distinct possibility that there could be changes 
to the document that was presented (eg different pagination). Also of importance is 
the possibility of other changes creeping in – for example many documents published 
on the web are composites (built up with a series of cross references). With general 
maintenance over a period changes could creep in and over time there can be 
significant changes to the tabled copy. 
 
3.22. In his 28 June 2001 advice to the Clerk the Government Solicitor stated: 
 

You have raised questions regarding the privilege which attaches to 
documents, where an order for publication has been for publication via the 
Internet…… 
 
You have asked whether this privilege can apply if the document has been 
altered in the electronic publication process. This is not a question which I can 
answer in abstract; the answer would depend on a review of the document as 
published, an assessment as to whether a Court is likely to regard the 
document, as published, as being the same or substantially the same as the 
document which the Assembly or a committee of the Assembly ordered to be 
published. Something as minor as re-pagination is unlikely to be relevant. 
However omissions from the “authorised” report, or additions to that report, 
are likely to be more problematic47. 

 
3.33. The Government Solicitor went on to note that the law relating to publication on 
the Internet was still evolving and that future court decisions regarding the time and 
place of publications on the Internet may be relevant to the issues raised. 
 
3.34. After considering the issues, with the exception of the changes proposed below, 
the committee does not propose any alteration to current Assembly procedures for the 
publication of documents of the Assembly or its committees.  
 

                                                           
47 Advice to the Clerk of the Assembly by the ACT Government Solicitor, dated 28 June 2001. 
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3.35. The committee has concluded that Hansard records committee proceedings 
authorised for publication be published on the Internet, as should reports of Assembly 
committees. As the overwhelming majority of committee reports presented in the 
Assembly have not been authorised for publication, the committee has concluded that 
their publication should be authorised by way of a “blanket” motion, to facilitate their 
wider availability. 
 
3.36. It has also concluded that it recommend that Assembly standing orders be 
amended to provide, following the presentation to the Assembly of a report of an 
Assembly committee in the future, for any Member of the Assembly to move a 
motion to authorise the publication of the report. 
 
3.37. The committee has further concluded that it is necessary that procedures be put 
in place to ensure that electronic copies of documents published on the Internet are 
and remain true to the copies published by the Assembly or presented in the 
Assembly. 
 
3.38. The committee therefore recommends that: 
 
Recommendation 7 
 
The Assembly not declare certain of its powers, privileges and immunities and 
not proceed to clarify areas of the law relating to the privilege applying to 
authorised publications of the Assembly and its committees as proposed in the 
Bill. 
 
Recommendation 8 
 
The Assembly authorise the publication of those reports of Assembly committees 
that have not been authorised for publication to date. 
 
Recommendation 9 
 
Assembly standing orders be amended to provide that, on the presentation of a 
report of an Assembly committee, any Member may move a motion to authorise 
the publication of the report. 
 
Recommendation 10 
 
Procedures be put in place by the Clerk to ensure that the integrity of electronic 
copies of documents published on the Internet is maintained. 
              
                                                                                 
 
Immunity from legal process 
 
3.39. Cause 8 of the Bill provides for members’ immunity from legal process. A 
member cannot be required to attend before a court or be detained in a civil cause on a 
day on which the Assembly meets. Nor can a person be required to attend before a 
court or be detained in a civil cause on a day on which the person is required to attend 
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before the Assembly. The explanatory memorandum to the Bill states that the clause 
protects the effective functioning of the Assembly by declaring the immunity of 
members from being required to attend court proceedings on a day the Assembly 
meets. 
 
3.40. The purpose of the provision is to protect the effective functioning of the 
Assembly and its committees. Likewise, section 11 of the Juries Act 1967 exempts 
members, certain members of their staff and certain nominated officers of the 
Assembly from serving as a juror. 
 
3.41. The immunity is one of the oldest of parliamentary privileges48 and the 
immunity from arrest in a civil cause has been seen as being of little significance. The 
immunity from exemption as service as a juror and from compulsory attendance in a 
court or tribunal have been viewed as minor immunities which seldom arise in 
practice. Good ground has been seen for retaining them in that the principle that the 
Houses should have the first right to the services of their members, witnesses and 
officers and those services should not be impeded by the requirement of legal 
proceedings before a court49. This is especially so in a small legislature where the 
absence of one committee member could impede a committee’s deliberations. It is 
noted that the immunity does not prevent the member or officer attending on a 
voluntary basis (and this has occurred in the Territory) and the committee has been 
informed that the issue does arise in the Assembly on a reasonably regular basis. The 
committee has concluded that it would be preferable not to proceed with the provision 
as contained in the Bill but to retain the immunity as provided in the Parliamentary 
Privileges Act. 
 
 
Creation of statutory offences 
 
 
3.42. Part IV of the Bill creates certain statutory offences relating to the operation of 
the Assembly that relate to conduct that would constitute contempt of the Assembly. 
The offences dealt with do not represent a definitive list of contempts. While the 
Assembly retains its power to deal with contempts, this Part of the Bill enables a court 
to impose punishment by means of a fine or imprisonment for certain contempts.50 
 
3.43. The maximum penalty provided for each offence is a fine of $5 000 or six 
months imprisonment or both, or if the offender is a body corporate, a fine of $25 000. 
 
3.44. “Contempt” and “breach of privilege” are not synonymous. May states: 
 

Generally speaking, any act or omission which obstructs or impedes either 
House of Parliament in the performance of its functions, or which obstructs or 
impedes any Member or officer of such House in the discharge of his duty, or 
which has a tendency, directly or indirectly, to produce such results may be 
treated as a contempt even though there is no precedent of the offence. It is 

                                                           
48 House of Representatives Practice, p.24. 
49 Odgers’, p.51-2. 
50 Legislative Assembly (Privileges) Bill 1998 – Explanatory Memorandum 
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therefore impossible to list every act which might be considered to amount to a 
contempt even though there is no precedent of the offence51. 

 
3.45. The Legislative Assembly has inherited the power to treat matters as contempts, 
however, section 4 of the Parliamentary Privileges Act imposes a significant 
qualification. That section provides: 
 

Conduct (including the use of words) does not constitute an offence against a 
House unless it amounts or is intended or likely to amount, to an improper 
interference with the free exercise by a House or a committee of its authority 
or functions, or with the free performance by a member of the member’s 
duties as a member. 

 
3.46. Also, as pointed out elsewhere in this report and in the explanatory 
memorandum to the Bill, although section 24 of the Self Government Act gives the 
Legislative Assembly power to punish contempts that is generally equivalent to that 
of the House of Representatives, it limits that power by providing that the Assembly 
cannot imprison or fine. 
 
3.47. Acts that have been found to constitute contempts include misconduct (by 
members and others), obstructing members and officers in the discharge of their 
duties, attempts by improper means to influence members in the performance of their 
duties and offences against witnesses. For example, Assembly standing order 241 
places a prohibition on the premature publication or divulgence of proceedings, 
evidence and reports of committees. To do so could be found to be a contempt if, for 
example, it was seen to undermine the committee process. In 1993 the Assembly’s 
Standing Committee on Administration and Procedures concluded that a contempt 
had been committed by a person or persons who made available the findings and 
recommendations of a copy of a draft report of the Select Committee on estimates 
1993-94 to a reporter from The Canberra Times52.  
 
3.48. The committee notes that there are already certain statutory provisions relating 
to matters that could possibly be found to be contempts. Section 15 of the Crimes 
(Offences against the Government) Act 1989 provides criminal offences in relation to 
corruption and bribery of members of the Legislative Assembly. Section 15 of the 
Self Government Act prohibits members who are a party to or have an interest in a 
contract made by or on behalf of the Territory from participating in Assembly 
discussion on or voting on a question relating directly or indirectly to that contract. 
Also, section 14 of the Self Government Act contains certain disqualification 
provisions relating to the taking or agreeing to take, directly or indirectly, any benefit 
or reward for services rendered in the Assembly otherwise than as provided elsewhere 
in the Act. 
 
3.49. Certain provisions of the Parliamentary Privileges Act create criminal offences 
and provide for penalties in respect of interference with parliamentary witnesses and 
unauthorised disclosure of in camera evidence taken by a House or a committee. The 
                                                           
51 May, p.108. 
52 Report on article in The Canberra Times dated 12 November 1993 concerning the Draft 

Report of the Select Committee on Estimates 1993-94, Report of the standing 
Committee on Administration and Procedures, December 1993, p.5. 
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Government Solicitor has confirmed that these provisions do not apply to the 
Assembly53. 
 
3.50. As explained in the explanatory memorandum, the offences dealt with in the Bill 
do not represent a definitive list of breaches of privilege or contempts. The provisions 
all relate to the unauthorised publication of evidence, the attendance and giving 
evidence before the Assembly or a committee and the improper influencing of 
witnesses. 
 
3.51. It is accepted that the Legislative Assembly does already have the power to 
punish members and non-members being a power that it has inherited by section 24 of 
the Self-Government Act. The Assembly cannot imprison or fine a person and 
therefore the principal means by which the Assembly itself could enforce the 
observance of its privileges and immunities and punish people found guilty of not 
doing so would be by reprimand or admonishment54. The Assembly could also 
exclude a person from the precincts of the Assembly and, in relation to a member 
found to have committed a contempt, suspend the member for a period from the 
service of the Assembly. 
 
 
Conclusions and recommendations 
 
3.52. In considering whether the offence provisions should remain within the Bill, the 
committee considered the question of whether it would be more appropriate for the 
courts or the Assembly to deal with such matters, both in relation to members and 
non-members. The question of providing the courts with the power to investigate and 
punish the contempts is a live and complex issue and the committee notes that there 
are arguments for and against the creation of such statutory offences. It can be argued 
that penalties are more appropriate as a deterrent and that the courts are better 
equipped to deal with and reach decisions on such matters. It would follow from that 
argument that the responsibility for dealing with such matters should be therefore 
transferred to the courts, in part or in full.  
 
3.53. However, the committee also notes that examples have not emerged to date 
where it could be argued that it would have been desirable for the courts, rather than 
the Assembly, to address such matters. On this aspect the committee is therefore of 
the view that the need to utilise the statutory penal powers is extremely unlikely and it 
is inappropriate to enact them at this stage. 
 
3.54. Another fact to be taken into account, as the committee has already noted, is that 
certain acts that could be found to constitute contempts are already addressed by the 
law of the Territory and clearly, there could be other examples. Also, should problems 
emerge in the future they could possibly be addressed by amendments to the law of 
the Territory. 
 

                                                           
53 Advice to the Clerk of the Assembly from the ACT Government Solicitor, 28 June 2001. 
54 See House of Representatives Practice,pp.712-3. 
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3.55. The committee is also acutely conscious that there is potential for conflict 
between the Assembly and the courts on such matters and the distinction between the 
legislature and the judiciary being broken down. 
 
3.56. The committee has therefore concluded, on balance, to recommend that part IV 
of the Bill not be proceeded with. The committee is also mindful, however, that it is 
incumbent on the Assembly to ensure that it has procedures in place to deal with such 
matters in a fair and proper manner. The committee therefore recommends that: 
 
Recommendation 11 
 
Part IV of the Legislative Assembly Privileges Bill 1988 not be proceeded with 
but that the standing orders of the Assembly be reviewed with a view to putting 
in place procedures for the protection of witnesses where a committee is 
considering a matter referred to it that may involve or give rise to an allegation 
of contempt. 
 
 
 
 
 
 
 
 
 
 
Greg Cornwell MLA 
Speaker and Presiding Member 
 
     August 2001 


