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Resolution of Appointment 

 

That— 

The following general purpose standing committees be established to inquire into and 
report on matters referred by the Assembly or, matters that are considered by the 
committee to be of concern to the community... 

...a Standing Committee on Justice and Community Safety to examine matters related to 
administration of justice, legal policy and services, registrar and regulatory services, 
electoral services, consumer affairs, corrective, emergency and police services and fair 
trading and any other matter under the responsibility of the portfolio minister. 

 

Legislative Assembly for the ACT, Minutes of Proceedings, No.2, 28 April 1998, p 15. 

 

 



 

 iii

 



 iv

Committee Membership 

 

Mr Paul Osborne MLA (Chair) 

Mr John Hargreaves MLA (Deputy Chair) 

Mr Trevor Kaine MLA 

Mr Harold Hird MLA 

 

Secretary: Ms Fiona Clapin 



 

 v

 



 vi

PREFACE 

In considering whether or not the ACT ought to have a specialist Children’s Court 
Magistrate, the Committee recognised that this must be done within the context of what is 
in the best interests of the children involved.  The opinions and experience of those who 
work in the daily affairs of children were widely drawn upon for this inquiry.  

Not all of those who made representations to the Committee will agree with each of the 
recommendations that the Committee has made in this report, however, in their 
submissions almost all recognised the potential benefits of greater uniformity of sentencing 
and being able to provide more meaningful assistance for those children who come before 
the Court with the appointment of a specialist Magistrate.  Included in that group were the 
Chief Magistrate, the Community Advocate, the Minister for Education, the Law Society, 
the Children’s Services Council, and a retired NSW Children’s Court Magistrate. 

The Committee believes that the appointment of a designated specialist should result in 
more consistency in Court decisions, greater application of expertise, improved efficiency 
within the Court, reduced waiting times, and better coordination of ACT children’s 
services.  

It was recognised that many of the children who go through the Territory’s care and 
protection system end up in the juvenile justice system.  Having one magistrate who dealt 
with the child from day one should improve this situation.  Hopefully, it will also raise the 
standard of care with the incumbent investing a lot of energy, commitment and pride in the 
job. 

The major point of contention within the Committee was on the length of appointment of a 
specialist magistrate.  There was considerable variation in the time periods suggested to the 
Committee, ranging from 9 months to 7 years.  The majority of the Committee concluded 
that a three year appointment would be the most appropriate and practical as it would allow 
one magistrate to build up understanding, expertise and experience of particular children 
and ACT services, and give enough time to take on ownership of the jurisdiction.  The 
Committee did not believe that any of the alleged practical disadvantages of specialisation 
justified not having a specialist magistrate. 

 

 

 

Paul Osborne MLA 

Chair 

8 December 1998 
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List of Recommendations 

Recommendation 1 

The committee recommends that the bill be amended to provide for the Chief 
Magistrate to designate one magistrate as the ACT Children’s Court Magistrate 
initially for a three-year appointment.  The legislation should allow for re-
appointment.  The Children’s Court Magistrate should also undertake work in 
other areas of the Magistrate’s Court in addition to their children’s court work. 
The appointment should be reviewed by the Standing Committee on Justice and 
Community Safety at the end of the first term of appointment. 

Recommendation 2 

The committee recommends that the bill be amended to provide for the Chief 
Magistrate to designate one other magistrate as a deputy Children’s Court 
Magistrate for a minimum one year appointment. 

Recommendation 3 

The committee recommends that when the Government appoints a ninth 
magistrate, this new position should be advertised as an ACT Children’s Court 
Magistrate.  Selection criteria for the position should place strong emphasis on 
skills such as: 

(i) interest in children’s issues and ability to communicate with children; 

(ii) knowledge of child development, indigenous culture, juvenile justice  
procedure and the structural causes of offending; 

(iii) understanding of children’s rights; and 

(iv) knowledge of international best practice in relation to children and the  
courts. 

Recommendation 4 

The committee recommends that the Chief Magistrate develop a training 
program for the Children’s Court Magistrate and Deputy Children’s Court 
Magistrate and other magistrates which enables the ACT to develop a specialist 
children’s jurisdiction. 

Recommendation 5 

The committee recommends that the Chief Magistrate produce, on an annual 
basis, a report which consolidates data on children’s court matters into one 
report.  It should include: 
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(i) information on training undertaken by all magistrates such as the number  of 
training hours and type of training; 

(ii) feedback from children and young people and relevant community and  
government agencies about their perceptions of the children’s court; 

(iii) waiting times for court cases including length of time from initial listing to  
resolution; 

(iv) the number of magistrates hearing each case; and 

(v) the number of hours spent on Children’s Court matters by the Children’s  
Court Magistrate and the Deputy Children’s Court magistrate and the  reasons 
for relief by the Deputy Children’s Court magistrate. 
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 1.  INTRODUCTION 

Background to the inquiry 
 

1.1. Currently the ACT does not have a specialist Children’s Court Magistrate.  Each 
of the eight current magistrates rotates through the ACT Children’s Court every two 
weeks.  

1.2. In recent years, the Community Advocate, the ACT Law Society and the ACT 
Legislative Assembly’s Social Policy Committee of the previous Assembly have 
argued for the appointment of a specialist Children’s Court Magistrate. 

1.3. On 29 April 1998 Mr Paul Osborne MLA introduced a bill to provide for the 
Chief Magistrate to designate a magistrate as the Children’s Court Magistrate with 
jurisdiction over all Children’s Court proceedings.  

1.4. On 28 May 1998, on the motion of Mr Osborne, the ACT Legislative Assembly 
referred the bill to the Standing Committee on Justice and Community Safety for 
inquiry and report.  This report represents the committee’s examination of the 
practicality of the proposal and consideration of whether this mechanism is in the best 
interests of children. 

 

Conduct of the inquiry 
 

1.5. The inquiry was advertised in The Canberra Times, The Chronicle and The 
Valley View in June 1998.  In addition, individuals and organisations thought to have 
an interest in the question of a Children’s Court Magistrate were invited to make 
submissions. 

1.6. Ten submissions were received and the committee held public hearings in 
August 1998.  Details of submissions and the public hearings are in Appendices A and 
B. 
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The committee’s approach 
 

1.7. The United Nations Convention on the Rights of the Child (CROC) requires 
that: 

in all actions concerning children, whether undertaken by public or private social 
welfare institutions, courts of law, administrative authorities or legislative bodies, the 
best interests of the child shall be the primary consideration.1 

1.8. The committee recognised that different interests are served by different forms 
of organisation of the court.  These interests include those of the Chief Magistrate, 
other magistrates, lawyers, government agencies, children’s families and children 
themselves.  

1.9. The guiding principle behind the committee’s approach is that the best interests 
of children must prevail over the interests of any other party.  The committee was, 
however, mindful of other factors such as the practicality and resource implications of 
the different options. 

1.10. The challenge for the committee has been to balance the best interests of 
children with the (sometimes) competing logistical and funding issues.  

1.11. While the bill, on a superficial reading, appears to be a simple and 
straightforward matter, it raises many complex issues.  Consequently this report also 
covers broader issues raised by the bill such as why children are a ‘special’ case, 
performance information of the ACT Children’s Court and professional training needs 
of Children’s Court magistrates. 

 

The Children’s Services (Amendment) Bill 1998 
 

1.12. The bill provides for the Chief Magistrate to designate a Children’s Court 
Magistrate as the Children’s Court magistrate.  It also provides the option for the 
Chief Magistrate to be designated as the Children’s Court Magistrate.  

1.13. The committee perceived that the objective of this bill is to facilitate more 
consistency and application of expertise in children’s court matters and to create an 
environment where children’s court work is more valued and leads to better outcomes 
for children. 

                                              
1 CROC, Article 3. 
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1.14. At the outset, the committee was supportive of the bill’s objective as the 
evidence presented to the committee suggests the present system of rotating 
magistrates through the children’s court every two weeks needs improving. 

 

Review of the Children’s Services Act 1986 
 

1.15. The Government is currently conducting a review of the Children’s Services Act 
1986 and is expected to report the findings together with drafting instructions for 
revised legislation to the Assembly before the end of 1998.  

1.16. While the review covers some related issues, the review’s discussion paper did 
not present a view about the Children’s Court Magistrate and it is not expected to 
make any recommendations on whether the ACT should have a designated Children’s 
Court Magistrate.2 

 

Acknowledgments 
 

1.17. The committee wishes to thank all those who participated in this inquiry. 

 

 

                                              
2 Transcript of Proceedings, p36.  
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2. THE ACT CHILDREN’S COURT 

2.1. This chapter provides background information on the nature, structure and 
performance of the ACT Children’s Court, the workload and training of magistrates 
and practices in other states. 

 

The ACT Children’s Court 
 

2.2. Currently each Magistrate is rotated through the Children’s Court every two 
weeks and is allocated to sit on a daily basis as part of the general listing 
arrangements.3  This means that while all magistrates gain some experience of 
children’s court issues there is potential for some inconsistency in sentencing. 

2.3. Some cases may have more than one magistrate although the Chief Magistrate 
advised that Magistrates usually defer further consideration of matters before them 
until they are next sitting in the Children’s Court.4 

2.4. The Children’s Court sits daily and services are available for Children’s Court 
matters on Saturdays and public holidays through the allocated duty magistrate.  

2.5. The ACT Children’s Court has two distinct areas of operation: juvenile justice 
and care and protection matters.  These distinct areas are serviced administratively by 
two separate bodies from within the Bureau of Children’s Youth and Family Services 
within the Department of Education and Community Services: Youth Justice Services 
for child offenders and Family Services for care and protection matters. 

 

Children’s Court delays 
 

2.6. The committee was advised by the Chief Magistrate there are few delays with 
youth justice and most matters are completed within 3-4 weeks.5  This is because the 
majority of pleas are ‘guilty’ and pre-sentence reports from the youth justice area are 
produced quickly. 

2.7. However the Chief Magistrate acknowledged that delays have occurred in care 
and protection because many of the hearings are extremely legalistic and lengthy and 
                                              
3 Submission 8. 
4 Submission 7, p 1. 
5 Submission 8, p2 
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the preparation of assessments by Family Services is very time-consuming and 
resource-intensive. 6  

2.8. The Children Services Council advised the committee that children often have to 
remain in care far longer than they should due to the length of time before their case is 
heard.7  The ACT Law Society suggested that the lack of judicial resources is a 
contributing factor to court delays.8 

2.9. The committee was concerned about delays in care and protection hearings and 
recognised the need for new measures to reduce these delays. 

 

Magistrates’ workload 
 

2.10. In 1997/98 the ACT Magistrate’s Criminal Court listings consisted of 6,758  
children’s listings and 2,479 part heard children’s listings.  This represented about 12 
per cent of the total criminal listings.  The number of cases heard in the ACT 
Children’s Court in 1997/98 was 2,290.9 

2.11. The present judicial work load for the Children’s Court magistrate is less than or 
about half judicial sitting time per week including about one hour per day for minor 
matters and two days per week for the hearing of substantive matters.10 

2.12. The committee does not see the less than full-time workload as a reason not to 
appoint a Children’s Court magistrate.  The committee envisages that if a specialist 
Children’s Court Magistrate was appointed they would also need to work on matters 
other than the children’s court eg adult court and tribunal cases at the discretion of the 
Chief Magistrate. 

 

 

 

Trends in Magistrate’s Court listings 
 

                                              
6 Pursuant to section 162 of the Children’s Services Act 1986 
7 Submission 4, p1. 
8 Transcript of Proceedings,p 27.. 
9 ACT Department of Justice and Community Safety Annual Report 1997/98, vol 1, pp 25-6. 
10 Submission 7, p 1 and Submission 8, p 4. 



 

 8

2.13. The committee was advised that developments in diversionary conferencing, 
family group conferencing and the adaptation of the review process of care and 
protection orders are likely to lead to decreased sitting times in the Children’s Court.11 

2.14.  According to the annual report of the Director of Public Prosecutions, criminal 
listings in the Magistrates Court increased by 7.5 per cent  (or 5,387) and sitting days 
rose by 7.4 per cent in 1997/98.12  There were greater delays in the final disposition of 
cases with a significant number of matters mentioned ten times or more before 
finalisation.  The report calls for an overhaul of listing arrangements in the 
Magistrates Court.  

 

Is the Children’s Court different to other courts? 
 

2.15. The Bar Association pointed out that areas of the law which deal with family 
relationships depend more on balancing of competing values and robust commonsense 
rather than strict application of the law to a set of facts.  The Association noted that 
few areas of the law demand the capacity to manage competing values and apply 
commonsense than those that deal with families and children.13 

2.16. Children’s Court work is perceived by some observers as more stressful than 
work conducted in other courts.  The Chief Magistrate described the Children’s Court 
(especially care and protection) as very ‘emotionally draining’.14 

2.17. Children have few rights in our society and are dependent on adults for their 
emotional and physical security.  Many of the children who end up in court are 
dependent on dysfunctional families, where there is poverty, drug and alcohol 
dependence, mental illness, domestic violence or physical, emotional and sexual abuse 
of children. 

 2.18. The committee supports the view that children are a ‘special’ case and so 
their court should also have distinguishing characteristics and they deserve the 
attention of the best expert magistrates.   

 

Status of children’s court work 
 

                                              
11 Submission 8.  
12 Director of Public Prosecutions, 1997/98 Annual Report, pp1-2. 
13 Submission 6, p 1. 
14 Transcript of Proceedings, p23. 
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2.19. The Community Advocate noted that the Children’s Court is sometimes 
perceived as ‘the lowest desirable jurisdiction to be sitting in’ and that a specialist 
Children’s Court Magistrate appointment could improve the status of the court.15 

2.20. During the public hearings the Chief Magistrate characterised working in the 
Children’s Court as a ‘sentence’.16  This view was strongly challenged by the ACT 
Law Society who argued that it should be seen not as a ‘sentence’ or a ‘backwater’ but 
as an opportunity to assist the young people in this community.17 

 

Performance information on the Children’s court 
 

2.21. The committee was interested in performance information on the Children’s 
Court but only minimal information is available in the budget papers, annual reports, 
and the purchase and ownership agreements.18  The committee noted that the 
Community Advocate’s report, Section 78 and Section 89 Matters before the 
Children’s Court between 1 July 1996 and 31 December 1997 provided some good 
data on care and protection matters. 

2.22. A statement in the annual report of the Director of Public Prosecutions, that there 
are delays of seven months between a not guilty plea and a hearing and that some 
matters are mentioned ten times before being finalised, raised concerns within the 
committee about how often this occurs in children’s cases.19  Unfortunately the 
committee could find no published information to establish whether this was 
occurring. 

2.23. The committee considers there is a need for improved performance information 
on the Children’s Court. The committee sees a need for one document which 
consolidates data on the Children’s Court - for example number of cases, information 
on court delays, number of mentions per case, waiting times and the number of 
magistrates per case. 

 

Professional education and training of Magistrates 
 

                                              
15 Transcript of Proceedings, p5. 
16 Transcript of Proceedings, p 22. 
17 Transcript of Proceedings, p 26. 
18 The authors of Seen and Heard point to similar difficulties gaining access to information on juvenile justice 

matters across Australia, Seen and Heard, p 45. 
19 Director of Public Prosecutions, Annual Report 1997/98, p5. 
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2.24. Many submissions emphasised the importance for Children’s Court Magistrates 
of training and education on matters affecting children.20  

2.25. The Australian Law Reform Commission recently recommended that whether or 
not a specialised Children’s Court Magistrate was introduced in a jurisdiction there 
should be a core training program for magistrates hearing youth justice matters.  The 
training should include: 

• communication skills (including training to avoid the use of legal jargon and 
acronyms) 

• child development; 

• indigenous culture; 

• juvenile justice procedure; and 

• structural causes of offending.21 

2.26. The committee sought information from the Chief Magistrate on what training 
had been done by magistrates. The Chief Magistrate advised that all magistrates had 
been to Family Court conferences, other conferences related to care and protection 
and juvenile justice, magistrates conferences and specialist children’s seminars.  He is 
a member of the Standing Committee of Australia-New Zealand Youth and Children’s 
Courts and has been a member of the National Child Protection Council.22  

2.27. The Chief Magistrate also advised the committee that it would be difficult for 
him, ‘without extensive research to detail the precise times at which magistrates 
attended various seminars, colloquiums and meetings concerning children’s issues.’23  

2.28. The committee recognised that on-the-job training is also important.  It 
envisages that, ideally, a specialist Children’s Court Magistrate would make regular 
visits to juvenile institutions and services such as Barnardos as well as having close 
contact with foster care organisations.24 

2.29. The committee saw scope for more rigorous and strategic professional training 
and education of Children’s Court Magistrates. The committee also saw a need for 
records to be kept on which magistrates had attended children-related training courses 
and seminars. 

 
                                              
20 Transcript of Proceedings, p 1. 
21 Australian Law  Reform Commission ,Seen and heard: priority for children in the legal process.  pp 533-4. 
22 Transcript of Proceedings, p19 and Letter from Chief Magistrate to Committee Chair dated 1 October 1998. 
23 Letter from Chief Magistrate to Committee Chair dated 1 October 1998. 
24 Suggested by Barbara Holborow, Submission 10. 
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Practices in other states 
 

2.30. Larger state jurisdictions in Australia do have specialist Children’s Courts and 
Children’s Court magistrates who are usually appointed for two to three-year-periods 
but the specialist court operates only in metropolitan areas.  Country and regional 
areas are serviced by the general Magistrates Courts.  In the larger jurisdictions such 
as NSW and Victoria, there are six to eight Children’s Court magistrates who are 
rotated through the Children’s Court.  None of the smaller jurisdictions in Australia 
(such as the Northern Territory or Tasmania) have specialist Children’s Courts or 
specialist Children’s Court magistrates.25 

2.31. The ACT Law Society pointed out that what occurs in other states is not really 
relevant to the ACT and emphasised that the ACT, as a small jurisdiction, has the 
opportunity to implement arrangements which encourage best practice and are 
specifically designed for the ACT.26  

2.32. The Law Society argued that given the nature of the problems in the ACT such 
as drug and alcohol dependence and breakdown of families, we should be at the 
cutting edge of providing up-to-date, exciting methods of dealing with children, but 
we are not.  The Society pointed out that if we spend money on children at the right 
time then this will save money in the future.27 

2.33.  The committee supports the view of the ACT Law Society that we should make 
the most of opportunities offered by our small jurisdiction.  The relatively small size 
of the ACT means that there is great scope for improving quality, coordination and 
knowledge of services. 

                                              
25 Submission 8, p 3. 
26 Transcript of Proceedings , p27. 
27 Transcript of Proceedings, p 27.  
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3. SHOULD THE CHILDREN’S COURT MAGISTRATE BE A 
SPECIALIST? 

3.1. This chapter explores the underlying objective of the bill, ie that the ACT needs 
a specialist Children’s Court Magistrate.  The validity of this objective is tested 
against the guiding principle of whether it is in the children’s best interests.  Chapter 4 
considers the practicality of the proposal put forward in the bill. 

 

Benefits of specialisation 
 

3.2. Some of the broad attributes and skills which have been suggested as making a 
good specialist Children’s Court Magistrate include: strong interest in children; 
knowledge of services; understanding of child development; ability to communicate 
with children; consistency of decision-making in the best interests of the child; 
cultural understanding including indigenous culture; knowledge of international best 
practice; ability to make decisions based on research and expertise, rather than value-
judgements; and ability to provide a coordinating role. 28 

3.3. The main benefits are greater expertise and understanding, consistency, 
coordination and efficiency.  While most parties agree that Children’s Court 
Magistrates should be specialists, submissions and witnesses have given different 
value to some attributes over others. 

 

Understanding and Expertise 
3.4. Barbara Holborow, a retired NSW Children’s Court Magistrate, pointed out that 
we should have expert, specialist Children’s Court Magistrates in the same way we 
have paediatricians in children’s hospitals.29 

3.5. The Community Advocate emphasised that a specialist Children’s Court 
Magistrate should possess the following: understanding of the complexities of the care 
and protection system; understanding of what is in the child’s best interests when 
home is not the best and safest place for that child; understanding of the concept of 

                                              
28 Submission from Staff of the Northern Regional Office of Family Services to the review of the Children’s 

Services Act 1986 suggested that specialisation should include an understanding of the implications of 
families’ ability or lack thereof to provide for the young person’s needs, implications of past experiences of 
the young person within their family unit (eg experiencing interfamilial abuse, domestic violence and other 
forms of dysfunction), and the implications of the special needs of the young person’s family, particularly 
where the parents have psychiatric conditions, personality disorders or drug and alcohol addictions. 

29 Submission 10. 
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children’s rights; understanding children’s interests as distinct from adults’ interests 
and family interests; and understanding of how a child can be maintained within a 
family or maintained in an environment that maximises the opportunity for the child 
to be reunited with the family.30 

3.6. The Community Advocate pointed out that the most important attribute of such a 
specialist magistrate is the ability to balance these different concepts so that the safety 
of the child is ensured.  The Community Advocate advised that this expertise does not 
result from someone’s personal values and judgements but should be done on the 
basis of good solid knowledge about research in the area, especially about the plight 
of children in foster care and children who have and have not been removed from their 
families.31 

3.7. Ms Kerrie Tucker MLA argued that the establishment of a specialist Children’s 
Court Magistrate position would enable an expertise to be built up and the magistrate 
would hopefully take an interest in building up his/her own knowledge of national and 
international best practice as well as becoming familiar with which services were 
working well.  An understanding of the differences in types of service and quality of 
outcomes between different services should develop in the Children’s Court 
Magistrate, as they would see over time the effects of different services on different 
children who came back before the court.32 

3.8. The Children’s Services Council advised that in their view the major advantage 
of having a specialist Children’s Court Magistrate would be to allow a body of 
expertise of the type that doesn’t currently exist in children’s matters to build up.  It 
would provide an opportunity to educate a magistrate about specific issues relating to 
juvenile justice and substitute care, for example, principles and practices of 
permanency planning, and issues around access of children to birth parents. 

 

Consistency 
3.9. The Minister for Education, Mr Bill Stefaniak MLA, told the committee of his 
experiences working in the children’s court and being faced with the unsatisfactory 
situation of having a different magistrate for a second hearing three weeks after the 
first hearing. The Minister advised that currently some magistrates choose to part-hear 
but others do not, and refer it to another day knowing it is going to another magistrate.  
The current system of rotating magistrates every few weeks means young people can 
face two or more different magistrates for one case because only some magistrates 

                                              
30 Transcript of Proceedings, p2. 
31 ibid 
32 Transcript of Proceedings, pp 9-10. 
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decide to part-hear.  The Minister for Education advised the committee he had 
received letters of complaint from the public about this issue.33 

3.10.  Many submissions argued that a specialist Children’s Court Magistrate was 
justifiable on grounds of consistency.34  The Law Society argued the importance of 
consistency of decision-making citing the example of young offenders now in 
Goulburn Jail probably due to previous inconsistent decisions through care and 
protection and juvenile justice hearings.35  

3.11. The Children’s Services Council also thought the proposal in the bill would 
develop consistency for children and young people by having the same magistrate 
follow them through the court system should they have more than one appearance. 

3.12.  The Chief Magistrate recognised the potential benefits of greater uniformity of 
sentencing with the appointment of a specialist Children’s Court Magistrate.36 

3.13. There is also an argument that many of the children who go through the care and 
protection system end up in the juvenile justice system.  Having one magistrate who 
dealt with the child from day one should improve this situation.37 

 

Coordination 
3.14. The ACT Law Society envisages a specialist Children’s Court Magistrate could 
play a greater role in coordinating the large number of diverse service providers who 
sometimes work against each other.  A Children’s Court Magistrate could bring these 
organisations together.38 

3.15. The Children’s Services Council was also of the view that having one magistrate 
involved would allow a more coordinated case management approach to individual 
children’s matters. 

 

Improved efficiency and reduced waiting times 
3.16. The Children’s Services Council recognised having one designated magistrate 
may reduce court waiting times for children in care.39  

                                              
33 Transcript of Proceedings, p 31. 
34  Submissions 1, 4 and 7 .  
35 Transcript of Proceedings, p 25. 
36 Submission 8, p5 
37 Transcript of Proceedings, p 7. 
38 Transcript of Proceedings, p 28. 
39 Submission 4, p1. 
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3.17.  It was also suggested that it would frustrate forum (magistrate) shopping but this 
was countered by the Chief Magistrate who pointed out this is not much of an issue in 
the ACT.40 

3.18. The Chief Magistrate also noted the value in having magisterial resources to 
serve on committees, attend meetings of the Children’s Services Council, conduct the 
call over type procedures and assist with the coordination of the courts waiting list. 

 

Disadvantages of specialisation 
 

3.19. The arguments against specialisation presented to the committee were mainly 
based on practical problems of implementing it rather than philosophical objections to 
the principle.  Those objections based on the principle included arguments that judges 
are judges whatever the area, and that that specialisation leads to a singular expression 
of values rather than a diversity of views. 

3.20. While the Chief Magistrate accepted specialisation by proposing 12 month 
rotations of magistrates through the Children’s Court, he also argued that: 

The role of a judicial officer must be recognised as the adjudication and disposition of 
cases.  The Children’s Court Magistrate is neither a psychologist or a social worker.  
He or she received information in specialists reports and makes decisions on the basis 
of that specialist knowledge.41 

3.21. The Bar Association expressed concerns about specialisation stating that the 
majority of cases involving children do not require specialisation and that over-use of 
specialists and ‘experts’ in these cases often mitigates against the application of wide, 
community experience and robust commonsense.42 

3.22.  Most of the objections to the bill were based on practical considerations such as 
burnout, lack of flexibility, insufficient workload, deskilling of other magistrates, 
problems of how to replace due to conflict of interest and leave purposes.  These are 
addressed in the next chapter. 

 

 

                                              
40 Transcript of Proceedings, p 16. 
41 Submission 8, p 4. 
42 Submission 6, p 2. 
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The committee’s view on designating a specialist 
 

3.23. The committee found the arguments against the principle of having a specialist 
Children’s Court Magistrate unconvincing. 

3.24. The committee was convinced of the benefits of having a specialised Children’s 
Court Magistrate and agreed wholeheartedly with the view that a magistrate should be 
a designated specialist, providing a consistent approach over time.  The committee 
supported the view that a Children’s Court Magistrate needs different skills because 
children are a ‘special case’ and a specialist magistrate could really make a difference.  
Children’s needs and rights are different to adults.  The ramifications of good and bad 
decisions for children facing court have long-term and potentially costly implications 
for our society. 

3.25. The creation of a designated specialist ACT Children’s Court Magistrate should 
result in more consistency in decisions, greater application of expertise, greater 
efficiency and reduced waiting times, and more coordination of ACT children’s 
services.  Hopefully it will raise the standard with the incumbent investing a lot of 
energy, commitment and pride in the job. 

3.26. The committee accepted the underlying objective of the bill (to provide for 
specialisation of ACT children’s courts).  The next chapter examines whether the bill 
represents the most practical solution for achieving this objective. 
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4. DOES THE BILL PROVIDE FOR THE BEST PRACTICAL 
ARRANGEMENTS FOR SPECIALISATION? 

4.1. This chapter explores the practical, logistical and resource implications of the 
bill and other options of providing for a specialist Children’s Court Magistrate.   

4.2. The objections to this bill on practical grounds include:  

• the need to have more than one magistrate to cover leave and conflict of interest;  

• potential deskilling of other magistrates in children’s court matters;  

• potential for burnout;  

• a preference for a variety of views;  

• potential difficulties in the management of magistrates’ workloads if the children’s 
matters make up only about three days per week; and 

• differences of opinion about the appropriate length of appointment.  

 

The implications of having only one specialist magistrate 
 

4.3. The bill which is the subject of this report only provides for one Children’s 
Court Magistrate, and this was a major concern for some people.  However having a 
single person responsible for the Children’s Court has advantages as well as 
disadvantages.  

4.4. Kerrie Tucker MLA argued the value of having a single magistrate.  She saw 
more benefits than disadvantages in this and quoted Barbara Holborow (a retired 
NSW Children’s Court magistrate) who could say to a young person ‘I don’t want to 
see you here again’ and the young person would know the magistrate was really 
following what was happening.  Ms Tucker saw a role for a single magistrate in 
speaking out on issues affecting young people in the way the current Chief Magistrate 
does about mental health.43 

4.5. The Community Advocate suggested that a long term appointment would give 
that person a feel for the jurisdiction that they do not get when they are rotating 

                                              
43 Transcript of Proceedings, p 11. 
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through it.  They would develop ownership and pride in the position from taking 
responsibility for a jurisdiction which does not come from rotation..44 

4.6. The Government submission argued that the appointment of a single Children’s 
Court Magistrate is not a necessary precondition to capture the advantages of having a 
specialist Children’s Court magistrate.45  The Government stated the advantages can 
be achieved through the creation of a specialist jurisdiction which may be discharged 
by more than one magistrate.  One solicitor supported this view that the proposal for a 
designated Children’s Court Magistrate was ideal or politically correct but not 
necessarily a practical proposal; he stated that a change in name or designation does 
not necessarily equate to better quality.46 

4.7. The Chief Magistrate stated that the attitude of one individual to the exclusion of 
others is an unhealthy situation in such a sensitive area as the Children’s’ Court which 
involves conflicting policy and emotional situations.  The Chief Magistrate notes that 
it is positive and healthy that ‘a number of varying perspectives and values are 
brought to bear on matters involving juvenile justice.’47 

4.8. The Bar Association strongly supported the argument that a variety of 
magistrates sitting on children’s cases is preferable to a single magistrate because it 
reduces the perception that the Court is pro one view or anti another as, over time, a 
wider range of views are brought to bear.  They gave the example of some magistrates 
possibly being perceived as predisposed towards mothers or fathers or to welfare 
authorities.  The Association also argued that the different approaches and different 
cases heard by a number of magistrates must assist to temper the personal 
predilections of any one magistrate. 

4.9. The committee concluded that the benefits of consistency, experience and 
expertise captured by having one single magistrate outweighed any limitations.  The 
Community Advocate’s position that the Children Court magistrate’s decisions should 
result from application of best-practice research and knowledge rather than values, 
was strongly supported by the committee. 

 

What about conflict of interest? 
4.10. The Chief Magistrate pointed out that because of the small size of the 
jurisdiction in the ACT, ‘the particular magistrate would often need to disqualify him 
or herself due to prior knowledge of the case in a conflict of interest situations’. 48  
This was supported by a solicitor who pointed out there may be cases where 
                                              
44  ibid, p2. 
45 Submission 7, p 1. 
46 Submission 3, p 2. 
47 Submission 8, p 4. 
48 Submission 3, p 2. 
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magistrates face conflict situations where the victim in one matter may be the offender 
in another and this would pose a difficulty if there were only one designated 
magistrate. 49 

4.11. The committee felt that there were practical solutions to this problem such as the 
appointment of a designated deputy children’s magistrate. 

 

Burnout 
4.12. The Chief Magistrate pointed out that one magistrate performing Children’s 
Court work and no other work ‘could lead to burnout and staleness’.  The Children’s 
Services Council also expressed concerns about burnout. 50  

4.13. However the Law Society and Barbara Holborow disputed that burnout would 
be a problem.51  The committee did not believe it should be a problem. 

 

Deskilling of other magistrates 
4.14. The Chief Magistrate pointed to the benefits of ‘spreading the knowledge of 
Children’s Court specialisation over a number of magistrates in a number of years’.52 

4.15. Although the Children’s Services Council supported the concept of a designated 
Children’s Court Magistrate in principle, it had concerns about deskilling of other 
magistrates and problems in the lack of experience of the other magistrates if the 
designated magistrate had to be replaced.53 

4.16. The committee acknowledged the concerns of the Chief Magistrate and others 
about need to provide for leave and other situations where the specialist magistrate 
could not sit, as well as the need for other magistrates to build up experience in the 
children’s court.  These are real concerns but the committee sees scope for addressing 
most of them through the provision of one deputy magistrate who could be rotated 
every twelve months.  This magistrate could share a commitment to children’s issues 
during this time, attend training and sometimes sit on children’s court cases when 
required. ie when the Children’s Court magistrate is on leave or when the Children’s 
Court magistrate faces a conflict of interest. 

 

                                              
49  ibid 
50 Submission 4, p1. 
51 Transcript of Proceedings, p 25 and Submission 10. 
52 Submission 8, p 6. 
53 Submission 4, p1. 
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Length of appointment 
 

4.17. There was a considerable variation in the time periods suggested for the length 
of appointment of a Children’s Court Magistrate.  The periods ranged from 9 months 
to 7 years. 

4.18. The ACT Law Society argued for 5 to 7 years so the magistrate could build up 
expertise and knowledge of the numerous service providers in the ACT.54  The 
Community Advocate and Kerrie Tucker MLA supported a longer-term appointment 
for the same reasons and to enable the occupant to take ownership and invest personal 
pride in the position.55 

4.19. Officials from the Department of Education and Community Services advised 
that there are frequently cases for children (both child protection and youth justice) 
which would take more than nine months to resolve, so a period longer than nine 
months would be preferable but five  years was too long.56 

4.20. The Government suggested that some magistrates (with an interest or special 
skills in children’s matters) could be rotated through the Children’s Court for a 
minimum period of nine months.  This would overcome concerns about flexibility 
with a specialist magistrate, avoid domination of one person’s values, achieve a higher 
level of consistency, and not be limiting for the Magistrate.57 

4.21.  The Children’s Services Council suggested the appointment of a designated 
children magistrate on rotation for a period of six to 12 months.  This magistrate 
would have responsibility for ensuring that other magistrates are kept up to date with 
developments and changes in procedures and give handover briefings on cases during 
the rotation period. 

4.22. The committee concluded that a three year appointment would be the most 
appropriate and practical length of appointment as it would allow one magistrate to 
build up understanding, expertise and experience of particular children and ACT 
services.  It would also give enough time for one magistrate to take on ownership of 
the jurisdiction. 

 
                                              
54 Transcript of Proceedings, p 25. 
55  ibid, p 2 and p 10. 
56 Transcript of Proceedings, p 34. 
57  Submission 7, p 2. 
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Children’s Court Magistrates’ workload 

 
4.23. The committee accepts the current workload of the children’s court is not 
sufficient to justify a full-time position.  The appointment of a designated Children’s 
Court Magistrate can still accommodate the need for magistrates to sit on a variety of 
cases.  While the Children’s Court Magistrate would have a workload of about 2-3 
sitting days per week on children’s matters, there is other work to be done apart from 
sitting times, eg training, visiting services, attending meetings etc.   

4.24.  The committee notes there is no reason why a specialist Children’s Court 
Magistrate cannot sit on other cases (for example adult matters) in addition to the 
children’s court workload. 

4.25. The committee envisages that a designated Children’s Court Magistrate could 
also take on other children-related activities and the Chief Magistrate acknowledged 
that there is some value in having magisterial resources to serve on committees, attend 
meetings of the Children’s Services Council and conduct the call over type 
procedures.58- 

 

The committee’s view on these practical issues 
 

4.26. The committee concluded that the benefits of specialisation overwhelmingly 
outweighed the practical impediments cited in this chapter.  The committee did not 
believe that any of these alleged practical effects of specialisation justified not having 
a specialist Children’s Court magistrate.  

                                              
58 Submission 8, pp 4-5. 
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5. FINDINGS AND RECOMMENDATIONS 

5.1. The committee strongly supported the view that the ACT should have a 
specialist Children’s Court Magistrate.  

5.2. The committee found that the bill needed some amendments to address some of 
the practical concerns and to ensure all the potential benefits of specialisation were 
captured. 

5.3. The committee also found legislation cannot provide a solution to all problems.  
The problems with performance information and need for more training for 
magistrates have been addressed by non-legislative recommendations. 

 

One magistrate to be appointed for a three-year term 

 

5.4. The committee would like to see an appointment of a designated specialised 
Children’s Court Magistrate who can advocate children’s interests.  The committee 
envisages the occupant will be in the unique position of building up a depth of 
knowledge and understanding about the ACT’s troubled children, and able to speak 
out to the community about the needs of children. 

5.5. The appointee should be someone with a strong interest and background in 
children’s issues and dedicated to continuously upgrading their skills through training.  
The appointee would take on a very large responsibility for improving children’s court 
processes and coordination with other key agencies.  The person would also be 
responsible for initiating training and information for deputy children’s court 
magistrates and other magistrates. 

5.6. The committee considered options ranging from 9 months to seven years.  It 
decided that minimum three-year appointment would be an optimal term for taking 
into account the best interests of children together with logistical and practical 
considerations.  Any period less than three years was considered too short for the 
magistrate to build up the necessary experience of services and family histories and 
too short for the occupant to gain ownership of the jurisdiction.   

5.7. The committee could see no reason why the designated Children’s Court 
Magistrate could not work on adult cases to make up a full-time workload.  The 
option should also exist for the Children’s Court Magistrate to be reappointed after the 
conclusion of their initial three-year minimum term.  The committee makes no 
comment on the maximum period. 
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Recommendation 1 

The committee recommends that the bill be amended to provide for the Chief 
Magistrate to designate one magistrate as the ACT Children’s Court Magistrate 
initially for a three-year appointment.  The legislation should allow for re-
appointment.  The Children’s Court Magistrate should also undertake work in 
other areas of the Magistrate’s Court in addition to their children’s court work. 
The appointment should be reviewed by the Standing Committee on Justice and 
Community Safety at the end of the first term of appointment. 

 

Provision for deputy Children’s Court Magistrates 

5.8. The committee concluded that the single dedicated children’s court magistrate 
should be supported by the appointment of at least one of the current magistrates as a 
Deputy Children’s Court Magistrate to allow for replacement for leave purposes or 
conflict of interest and ensure some of the current magistrates maintained experience 
with children’s court issues, received training and had a commitment to the area.   The 
annual rotation of this position would spread the experience of children’s issues 
around the different magistrates. 

5.9. The Deputy Children’s Court Magistrate would work primarily on other court 
matters but would have the training and the responsibility for acting in the Children’s 
Court Magistrate position when the Children’s Court Magistrate is on leave or 
unavailable due to conflict of interest or other reasons.  Annual rotations would 
capture other benefits such as maintaining an expertise in Children’s Court matters 
through the Magistrate’s Court. 

Recommendation 2 

The committee recommends that the bill be amended to provide for the Chief 
Magistrate to designate one other magistrate as a deputy Children’s Court 
Magistrate for a minimum one year appointment.   

 

When a ninth position is created it should be advertised as the Children’s 
Court Magistrate 

5.10. When the government decides to appoint a ninth magistrate due to the workload 
of the magistrates court the committee suggests it would be appropriate to make this 
new magistrate a Children’s Court Magistrate.  

5.11. Ideally, the new position of Children’s Court Magistrate should be advertised to 
attract a person with the highest level of expertise, understanding and interest in 
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Children’s Court matters.  The occupant would, of course, also spend some of their 
time on adult cases as directed by the Chief Magistrate. 

5.12. The committee considers that although appointed as Children’s Court Magistrate 
for three years, the appointee should have the same tenure as the current eight 
magistrates.  Tenure is important to maintain the independence of the judiciary and it 
will be particularly important for the Children’s Court Magistrate position, because 
the occupant is likely to need to speak publicly about the quality of existing children’s 
services. 

5.13. While most children who appear in the Children’s Court never return and do not 
become adult offenders, the Children’s Court is still a focal point which has potential 
for diminishing the extent of social damage in the long term.  The resources provided 
to fund this additional position should result in long-term benefits. 

 

Recommendation 3 

The committee recommends that when the Government appoints a ninth 
magistrate, this new position should be advertised as an ACT Children’s Court 
Magistrate.  Selection criteria for the position should place strong emphasis on 
skills such as: 

(i) interest in children’s issues and ability to communicate with children;  

(ii) knowledge of child development, indigenous culture, juvenile justice 
 procedure and the structural causes of offending; 

(iii) understanding of children’s rights; and 

(iv) knowledge of international best practice in relation to children and the 
 courts. 

 

Professional training for Children’s Court Magistrates 

5.14. The committee considers that magistrates and judges need refresher professional 
education like all other professionals and this should include training in addition to 
attending conferences.  While much of their knowledge/understanding will be gained 
through on-the job experiences there is also a need for attendance at courses. 

 

 

Recommendation 4 
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The committee recommends that the Chief Magistrate develop a training 
program for the Children’s Court Magistrate and Deputy Children’s Court 
Magistrate and other magistrates which enables the ACT to develop a specialist 
children’s jurisdiction. 

Data and performance information 

5.15. The committee was interested in testing anecdotal complaints about court delays 
and too many magistrates per case but there was no published data available to do 
this. 

5.16. The establishment of a specialist Children’s Court Magistrate position in the 
ACT should be monitored to see if it is living up to expectations.  This is more easily 
achieved if children’s court data is made more easily accessible and if the views of 
young people are represented in performance measures. 

Recommendation 5 

The committee recommends that the Chief Magistrate produce, on an annual 
basis, a report which consolidates data on children’s court matters into one 
report.  It should include: 

(i) information on training undertaken by all magistrates such as the number 
 of training hours and type of training; 

(ii) feedback from children and young people and relevant community and 
 government agencies about their perceptions of the children’s court; 

(iii) waiting times for court cases including length of time from initial listing to 
 resolution; 

(iv) the number of magistrates hearing each case; and 

(v) the number of hours spent on Children’s Court matters by the Children’s 
 Court Magistrate and the Deputy Children’s Court magistrate and the 
 reasons for relief by the Deputy Children’s Court magistrate. 

 
 
 

Mr Paul Osborne MLA 
Chair 
8 December 1998 
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Appendix A:  Submissions 

 1. Ms Kerrie Tucker MLA 

2.  Ms Jennie Kitchin, Barnardos 

3.  Mr Jason Lee 

4.  Children’s Services Council 

5.  Galilee Inc 

6.  Australian Capital Territory Bar Association 

7.  ACT Government 

8.  Mr Ron Cahill, ACT Chief Magistrate 

9.  Foster Care Association 

10. Ms Barbara Holborow 
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Appendix B:  Public Hearings 

Monday 24 August 1998 

Ms Heather McGregor, Community Advocate 

Ms Kerrie Tucker MLA 

Mr Ron Cahill, ACT Chief Magistrate 

Mr David Nimmo, ACT Law Society 

 

Monday 31 August 1998 

Mr Bill Stefaniak MLA, Minister for Education 

Ms Christine Healy, Director Family Services, Department of Education 

Mr Stephen Goggs, Department of Education 
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Appendix C:  The Children’s Services (Amendment) Bill 1998 
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DISSENTING REPORT BY MR HAROLD HIRD MLA 

 

I dissent from Recommendation 3 of the Report. 

I have reservations about advertising for the position of Magistrate, now or at any 
time, seeking only a specialist in one type of work required by the position.  While the 
Committee is broadly supportive of tasking a Magistrate to attend to duties involving 
children in its other recommendations, such duties are not exclusive of other work of 
the Court. 

To advertise a Magistrate's position based on their experience in some limited areas 
over other areas of the jurisdiction is unnecessarily restrictive.  In my view, no case 
has been made to the Committee that there is a need to do this based on the qualities 
and experience of existing Magistrates and I must therefore question why it is 
necessary at all. 

Further, if it were the case that a ninth appointment proceed on the basis described, 
there would be a sustainable case from other interest groups from among the Court's 
customer base to argue for a tenth appointment to specialise in, say, domestic violence 
matters.  While I understand the Committee's support for the appointee to undertake 
other work as a Magistrate, the decision on the appropriate qualities which are sought 
for an appointment should not be limited to a specific field of work. 

 

I express reservations about Recommendations 1 and 2 of the Report. 

These recommendations contain minimum appointment times which are not, in my 
view, inflexible.  In order to ensure that as many Magistrates as possible retain 
experience and knowledge in matters affecting the administration of justice and 
children, shorter term appointments or maximum terms, rather than fixed terms, with 
the ability to rotate the appointment (or, in some cases, to renew the appointment) are 
more desirable. 

I am also not convinced that there needs to be a specific deputy Children's Court 
Magistrate - perhaps all Magistrates could serve as Children's Court Magistrates, as 
they do now in other jurisdictions of the Court, such as the coronial jurisdiction. 

In the case of Recommendation 6, the data being sought in an Annual Report is 
perhaps unnecessarily complex.  Perhaps some better informal process of monitoring 
by the Standing Committee on Justice and Community Safety could be considered in 
place of these recommendations. 

The question of reviewing the appointment at the end of a three year period 
presupposes that such period will be accepted.  Such a review will need to be mindful 
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of any issues related to the separation of powers between the Executive and the 
Judiciary, particularly if such a position is appointed by the Chief Magistrate. 

In the body of the Report itself, I do not agree with comments made in Paragraph 3.23 
and, in conclusion, at paragraph 4.26.  1 found the arguments presented to the 
Committee against the principle of a dedicated Children's Court Magistrate were very 
strong, as the diversity of work undertaken by the ACT Magistrates Court is very 
high.  Experience across all those areas of the jurisdiction are beneficial for the quality 
of judgement exhibited by each of the Magistrates in the performance of their duties. 

 

 

 

 

Harold Hird MLA 

Member for Ginninderra 

8 December 1998 

 

 

 

 


