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Terms of reference 
 
(1) The Standing Committee on Legal Affairs (when performing the duties of a 

scrutiny of bills and subordinate legislation committee) shall: 
 

(a) consider whether any instrument of a legislative nature made under an 
Act which is subject to disallowance and or disapproval by the Assembly 
(including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under which 

it is made;  

   (ii) unduly trespasses on rights previously established by law;  

   (iii) makes rights, liberties and/or obligations unduly dependent 
upon non-reviewable decisions; or 

   (iv) contains matter which in the opinion of the committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory memorandum 

associated with legislation and any regulatory impact statement meets the 
technical or stylistic standards expected by the Committee 

 
(c) consider whether the clauses of bills introduced into the Assembly:  

 
   (i) unduly trespass on personal rights and liberties;  

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

   (iii) make rights, liberties and/or obligations unduly dependent 
upon non-reviewable decisions;  

   (iv) inappropriately delegate legislative powers;  or 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny.  

 
(d) report to the Assembly on these or any related matter and if the Assembly 

is not sitting when the Committee is ready to report on bills and 
subordinate legislation, the Committee may send its report to the Speaker, 
or, in the absence of the Speaker, to the Deputy Speaker, who is 
authorised to give directions for its printing, publication and circulation. 
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Role of the Committee 
 
 

The Committee examines all Bills and subordinate legislation presented to the 
Assembly. It does not make any comments on the policy aspects of the legislation. 
The Committee’s terms of reference contain principles of scrutiny that enable it to 
operate in the best traditions of totally non-partisan, non-political technical scrutiny of 
legislation. These traditions have been adopted, without exception, by all scrutiny 
committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to 
help the Assembly pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bills - No Comment 
 
The Committee has examined the following Bills and offers no comment on them. 
 
Districts Bill 2002 
 
This is a Bill for an Act to replace the Districts Act 1966. It would enable the written 
description for each district to be replaced by a deposited plan; and make the integrity 
of the Digital Cadastral Database a responsibility of the Commissioner for Surveys. It 
would provide for changes in technology used in preparing deposited plans, and 
provide for structuring and regulating the allocation and management of street 
addresses. 
 
Rates and Land Tax Amendment Bill 2002 
 
This Bill would amend the Rates and Land Tax Act 1926 to adjust the rating 
assessment for all properties for 2002-2003 by increasing rates charges during 2001-
2002 by the actual movement in the CPI in the ACT from December quarter 2000 to 
December quarter 2001. 
 
Bills - Comment 
 
The Committee has examined the following Bill and offers these comments on it. 
 
Building Amendment Bill 2002 
 
This Bill would amend the Building Act 1972, primarily to insert a new Part 5A that 
will permit the approval, as an alternative to insurance, of a fidelity fund scheme that 
will provide similar consumer protection to insurance. There is a detailed regulatory 
framework governing fidelity fund schemes. The Bill also makes changes to Part 3 of 
the Act so that certificates under an approved industry scheme are acceptable during 
building approval. 
 
Para 2(c)(i) – undue trespass on rights and liberties  
 
Access to law 
 
Proposed new subsection 58K(3) of the Act provides that the approval criteria "may 
apply, adopt or incorporate a law or instrument, or a provision of a law or instrument, 
as in force from time to time". Note 1 to proposed new subsection 58I(3) of the Act 
notes that "The text of an applied, adopted or incorporated law or instrument, whether 
applied as in force from time to time or as at a particular time, is taken to be a 
notifiable instrument if the operation of the Legislation Act 2001, s 47 (5) or (6) is not 
disapplied (see s 47 (7))." 
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The Committee notes and commends, that neither s 47 (5) or (6) have been 
disapplied; cf Report No 4 of 2002 in relation to the Legislation Amendment Bill 
2002. 
 
A similar comment applies to proposed new paragraph 58O(3)(b). 
 
Para 2(c) (iv) inappropriate delegation of legislative power 
 
Proposed new subsection 58K(3) has the effect that the law of the A.C.T. may, in 
effect, be amended from time to time by the person or body who makes the law or 
instrument that is incorporated under this provision. Provisions of this kind always 
raise the question as to whether there has been an inappropriate delegation of 
legislative power. The Committee considers that the need for any such provision 
should be adequately explained in the explanatory memorandum. This has not been 
done in the memorandum to this Bill. The Committee draws this to the attention of 
the Assembly. 
 
Para 2(c) (v) insufficiently defined administrative power 
 
Administrative discretion 
 
Under proposed new subsection 58K(1), the Minister "may, in writing, determine 
requirements (the approval criteria) for this Act with which a fidelity fund scheme 
must comply to be an approved scheme". Proposed new subsection 58K(2) then 
provides that the approval criteria "must include" certain specified requirements. 
 
On the face of it, these provisions might be read as allowing the Minister to decline to 
exercise the discretion in subsection 58K(1), and thus to leave at large the matters to 
which the Minister may have regard when exercising the power in section 58H to 
approve a fidelity scheme. In general, it is undesirable that statutory discretions be 
without some restriction. Furthermore, given the "must include" language of 
subsection 58K(2), it appears that it is intended that the Minister have regard to the 
matters specified in that provision; and see subsection 58H(3). 
 
The Committee suggests that the word "may" in subsection 58K(1) be replaced by the 
word "shall" (or other appropriate word). 
 
The comments made above apply also in relation to proposed new section 58O. 
 
Para 2(c) (iii) non reviewable decisions 
 
Review of administrative decisions 
 
The exercise of the Minister's powers that lie at the heart of the regulatory framework 
governing fidelity fund schemes could have a significant impact on the reputation and 
livelihood of persons. There appears to be no provision for review of an exercise of 
these powers, such as by the Administrative Appeals Tribunal. The Committee notes 
that, as explained in the Explanatory Memorandum, clause 14 excludes review under 
the Administrative Decisions (Judicial Review) Act of decisions about the approval of 
a scheme or about the suspension or cancellation of a scheme. 
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The justification offered for clause 14 is that : "The purpose is to avoid the difficulties 
that may follow delay". 
 
The Committee notes that this justification might be offered in respect of the exercise 
of every kind of administrative and executive power. It considers that more is 
required by way of justification for excluding judicial review. 
 
One matter that might be further explained is whether the Supreme Court of the 
Territory could grant remedies similar to those available under other of its powers to 
review administrative action - such as the remedies of the declaration and the 
injunction. In other words, it would appear that the objective of clause 14 will not be 
achieved if attention were to be paid only to the Administrative Decisions (Judicial 
Review) Act. 
 
Para 2(c) (iv) inappropriate delegation of legislative power 
 
By clause 12, proposed new section 58ZN of the Act would permit the Executive to 
make regulations that “may modify this Act to make provision in relation to any 
matter that, in the Executive’s opinion, is not, or not adequately, dealt with in 
provisions 5A.4 and 5A.5". 
 
This is a Henry VIIIth in that it allows the Executive to change an Act. Such 
provisions are commonly found in transitional provisions and normally raise no issue 
of principle. 
 
The Committee has taken the view that any such provision should be justified in the 
explanatory memorandum. In relation to this Bill it is said simply that this provision 
will allow regulations “to be used to correct errors in the Bill”. The Committee does 
not consider this to be an adequate justification for such a provision. A Bill presented 
to the Assembly should be free of errors. 
 
It is furthermore concerned about the breadth of the power in this provision, and 
particular notes that in might be read as empowering the Executive to make provision 
for change to the Act which would go beyond simply making a technical amendment 
to make the provisions of the Act more workable. It appears that the provision might 
be used to make a change of a policy nature. 
 
SUBORDINATE LEGISLATION 
 
There is no matter for comment in this report. 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from 
 
• The Deputy Chief Minister of 8 May 2002 with reference to the comments of the 

Committee in Report No 8 of 2002 in connection with the Gaming Machine 
(Women's Sport) Amendment Bill 2002; 
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• The Minister for Health of no date with reference to the comments of the 
Committee in Report Nos 2 and 4 of 2002 in connection with 
• Subordinate Law 2001 No 47; 
• Determination No 221 of 2001; 
• Determination Nos 216-220, 222, 225-237 of 2001; 
• Disallowable Instrument No 318 of 2001;  
• Disallowable Instrument No 328 of 2001; and the 
• The Gene Technology Bill 2002; and 

• The Chief Minister of no date with reference to the comments of the Committee 
in Report No 7 of 2002 in connection with 
• The Drugs of Dependence Amendment Bill 2002; and 
• Subordinate Law 2002 No 1. 

 
The Committee thanks the Ministers for their responses. The Committee is still 
examining the response to the Gene Technology Bill 2002 and it may comment 
further in its next report. 
 
REGULATORY IMPACT STATEMENTS 
 
The Committee notes that in his letter of no date with reference to the comments of 
the Committee in Report Nos 2 and 4 of 2002, the Minister for Health has undertaken 
to ensure that Explanatory Statements accompanying subordinate legislation 
emanating from the Department of Health will henceforth consider whether a 
regulatory impact statement was necessary.  
 
The Committee commends this advice and hopes that this practice will extend to all 
subordinate legislation. 
 
INTERSTATE AGREEMENTS 
 
There is no matter for comment in this report. 
 
 
 
 
Bill Stefaniak MLA 
Chair 
 
14 May 2002 
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