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TERMS OF REFERENCE 

 
 The Standing Committee on Legal Affairs (when performing the duties of a 

scrutiny of bills and subordinate legislation committee) shall: 
 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.

 
Human Rights Act 2004 

 
Under section 38 of the Human Rights Act, this Committee must report to 
the Legislative Assembly about human rights issues raised by bills 
presented to the Assembly. 
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS: 
 
Bill—No comment 
 
The Committee has examined the following Bill and offers no comment on it: 
 
BUILDING AND CONSTRUCTION INDUSTRY TRAINING LEVY AMENDMENT BILL 

2006 
 
This Bill would amend the Building and Construction Industry Training Levy Act 1999 to make a 
number of minor and technical amendments. 
 
 
Bills—Comment 
 
The Committee has examined the following Bills and offers these comments on them: 
 

CANBERRA INSTITUTE OF TECHNOLOGY (VALIDATION OF FEES) BILL 2006 
 
This is a Bill for an Act to validate all fees collected by Canberra Institute of Technology (CIT) 
for the years 1993 to 2005 inclusive. 
 
Para 2(c)(i) – undue trespass on rights and liberties 
 
Is it in these circumstances justifiable to provide for the retrospective operation of a law? 
 
Section 25 of the Human Rights Act 2004 states a principle against the retrospective application 
of criminal laws. It is, however, generally accepted, as a common law right, that a law should not 
have a retrospective operation, in particular where that would affect adversely the rights or 
interests of a person. In Scrutiny Report No 12 of the 6th Assembly, concerning the Children and 
Young People Amendment Bill 2005, the Committee said: 
 

The essential idea of a legal system is that current law should govern current activities. 
…Retrospective legislation ‘is contrary to the general principle that legislation by which the 
conduct of mankind is to be regulated ought, when introduced for the first time, to deal with 
future acts, and ought not to change the character of past transactions carried on upon the 
faith of the existing law’: F A R Bennion, Statutory Interpretation (3rd ed, 1997) 235, 
citations omitted. 

 
Adapting the words of an English judge “Parliament [should not] alter the law applicable to past 
events and transactions in a manner which is unfair to those concerned in them”: Secretary of 
State for Social Security v Tunnicliffe [1991] 2 All ER 712 at 724. The statement from Bennion 
(above) points to one way in which a retrospective law is unfair – that is, that it disappoints the 
expectations of those who assumed that the quality of their past acts would be assessed on the 
basis of the law as it then stood. It is important to keep this in mind when assessing whether a 
particular law having retrospective effect is unfair. 
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This legal policy is the basis for the presumption that an enactment is not intended to have a 
retrospective effect. However, an enactment may displace the presumption if it manifests an 
intention that the law operate retrospectively. This is now stated in section 75B of the Legislation 
Act 2001: 
 

75B Retrospective commencement requires clear indication 
(1) A law must not be taken to provide for the law (or another law) to commence 

retrospectively unless the law clearly indicates that it is to commence 
retrospectively. 

… 

(2) This section is a determinative provision. 

Note See s 5 for the meaning of determinative provisions, and s 6 for their 
displacement. 

 
The Committee has commented on a law to validate retrospectively the imposition of fees in 
Scrutiny Report No 41 of the 5th Assembly, concerning the Validation of Fees (Cemeteries) Bill 
2003. 
 
The Explanatory Statement for this Bill explains that administrative oversight resulted in the 
charging of fees that were in excess of the amounts authorised by the determination that was in 
force at the relevant times. The Act would then operate retrospectively to provide a legal basis 
for the fees. 
 
The Committee notes that the Presentation Speech argues, and the Committee accepts, that there 
have been such cases in the past, and that the approach taken has been that where a service has 
been provided for a fee, there should be later validation of the making of that charge. 
 
The Committee advises the Assembly that there is no undue trespass on rights on the basis that: 
 
• those who paid the fee probably did so in the belief that they were legally obliged to do so, 

and 

• the fees charged are in substance amounts that are properly related to the services that were 
provided. 

 
The Explanatory Statement to the Canberra Institute of Technology (Validation of Fees) Bill 
2006 outlines the legal background, and draws attention to possible financial consequences 
should the fees imposed not be valid. The Minister’s Presentation Speech makes the point that 
“over the years … students have ... received excellent value for the financial contribution [by 
way of the fees imposed and collected] that they have made towards the cost of their tuition”. 
 
If these explanations are accepted, then there is justification for the retrospectivity of these fees. 
 
The Committee draws this matter to the attention of the Assembly. 
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DUTIES AMENDMENT BILL 2006 (NO 2) 
 
This Bill would amend the Duties Act 1999 to abolish duties with respect to the hire of goods 
(from 1 July 2007); leases (from 1 July 2009); and unquoted marketable securities (from 1 July 
2010.  
 
Is the provision for amendment of the Act by regulation an inappropriate delegation of legislative 
power? 
 
Paragraph 2(c)(iv) – inappropriate delegation of legislative power 
 
The Bill contains provisions designed, in the words of the Explanatory Statement, to ensure that 
“all taxpayers are treated consistently, equitably and fairly”, and to that end contains:  
 

transitional provisions [to] ensure that the repealed provisions as in force immediately prior 
to repeal, continue to apply to: 

• a liability incurred prior to repeal; 

• arrangements that replace earlier dutiable arrangements; and 

• arrangements made with the only or main purpose of deferring transactions to beyond the 
repeal date so the repealed provisions do not apply.   

Transitional provisions for each tax will expire 5 years after the repeal date for that tax. 
 

Inasmuch as it is not possible to foresee all contingencies, clause 40 of the Bill would insert new 
provisions in the Act that would empower the Executive to make regulations to facilitate the 
transition from one tax regime to another. The Explanatory Statement explains: 
 

When an issue is identified, the Executive may make a transitional regulation if the 
Executive considers it is not, or is not adequately or appropriately dealt with in the new 
Chapter 15 (Transitional – Duties Amendment Act 2006 (No 2)). The transitional regulations 
will apply prospectively and expire 12 months after commencement. This allows urgent 
issues to be dealt with in subordinate legislation that is scrutinised by the Assembly. The 
timeframe allows for issues dealt with by regulation to be put to the Assembly as a legislative 
amendment.   

 
The Standing Committee on Legal Affairs has already acknowledged (in Scrutiny Report 
No 23 (27 March 2006) on the Duties Amendment Bill 2006) that there are circumstances in 
which the delegation of legislative power may be useful, for example, as would apply to the 
implementation of the arrangements provided by this Bill. 
 

The proposed sections of the Act are “Henry VIII” clauses and fall for comment under the term 
of reference stated above. In Scrutiny Report No 23 of the 6th Assembly (concerning the Duties 
Amendment Bill 2006) – where there is also a general discussion – it is said that “the paradigm 
case [where their use is justified] may be where there is a need to make transitional provisions 
and at the time the statute is drafted, all cases calling for accommodation in a transitional scheme 
cannot be anticipated”. 
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The Committee draws this matter to the attention of the Assembly, and in particular notes: 
 
• if the explanation offered in this Explanatory Statement is accepted, then there is 

justification for what is a wide delegation of legislative power to the Executive, but one to 
be exercised in limited circumstances; and 

 
• the Assembly might consider (as suggested in Scrutiny Report No 23 of the 6th Assembly 

concerning closely similar circumstances) whether the regulations should not commence 
except upon a positive resolution of the Assembly; (see Scrutiny Report No 23 for 
explanation of the options available so far as concerns the commencement of regulations). 

 
FISHERIES AMENDMENT BILL 2006 

 
This Bill would amend the Fisheries Act 2000 to create a licensing scheme in respect of “priority 
species” (such as abalone and rock lobster). It would provide for heavy penalties where such 
species are dealt otherwise than in accord with a relevant licence. 
 
Report under section 38 of the Human Rights Act 2004  
Has there been a trespass on personal rights and liberties? 
 
Is the provision for an offence of strict liability in proposed subsection 46(1A) of the Act a 
justifiable derogation of the presumption of innocence? 
 
The Explanatory Statement states: 
 

Under this section the holder of a priority species licence … must make a record of all the 
fish of a priority species the holder possesses, receives … or sells and if a direction is in force 
under subsection (4) then the records must be kept in accordance with that direction. Failure 
to make records has a 50 [penalty units] fine. This is a strict liability offence and the penalty 
level is at the upper end of the penalty range for strict liability offences given the serious 
nature of fisheries resources depletion and the need to have up to date and transparent 
recording of all fisheries transactions. (Note in NSW failure to keep such records carries a 
200 [penalty units] fine). [Emphasis added.] 

 
On the face of it, these provisions derogate from the presumption of innocence stated in HRA 
subsection 22(1), and raise the issue of whether derogation is justifiable under HRA section 28; 
(see generally Scrutiny Report No 2 of the 6th Assembly). The Committee there expressed a view 
that 50 penalty points should be taken as a guide to the appropriate maximum level of 
punishment for strict liability. 
 
The Explanatory Statement provides a justification for the imposition of strict liability, and the 
penalty for breach is moderate.  The Committee draws this matter to the attention of the 
Assembly. 
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Are rights, liberties and/or obligations made unduly dependent upon insufficiently defined 
administrative powers? 
 
The Committee refers to this term of reference merely to commend the retention and extension 
of the provision for the Minister to issue guidelines to the conservator; see clauses 7 and 20 of 
the Bill. 
 
The desirability of there being guidelines was addressed in Scrutiny Report No 6 of the 6th 
Assembly.  
 
Comment on Explanatory Statement 
 
The Committee must report that this Explanatory Statement does not meet the standard expected. 
It is commended for attempting to explain the provisions – rather than to merely summarise what 
they say. There are however some obvious errors. In particular, the explanation of clause 13 
appears to refer to a proposal that is not included in the Bill, and the explanation of clause 14 
(where that is first explained) is the explanation of clause 13 of the Bill. 
 
Beyond such obvious problems, the explanations of several clauses are hard to follow, largely as 
a result of deficient expression.  
 

MEDICAL TREATMENT (HEALTH DIRECTIONS) BILL 2006 
 
This Bill would amend the Medical Treatment Act 1994 to remove provisions that would be 
redundant should the Powers of Attorney Bill 2006 be passed. The Bill is a redraft of the 
provisions of the Act that relate to medical directions for withholding or withdrawing medical 
treatment. 
 
Report under section 38 of the Human Rights Act 2004  
 
Looked at generally, the Bill provides for a person who does have “impaired decision-making 
capacity” to give a health direction “to refuse, or require the withdrawal of, medical treatment 
generally or a particular kind of medical treatment” (subclause 7(1)). A health professional must 
not give effect to such a direction unless satisfied that after weighing “various options”, the 
person has confirmed the direction. Legal protection is afforded to a health professional who acts 
on a direction. A direction may be revoked.  
 
The Bill may be seen as a legislative expression of the HRA rights “to life” (subsection 9(1), and 
to “privacy” (paragraph 12(a)). 
 
The Committee reports to the Assembly that it cannot perceive that these rights would be limited 
or abrogated by the provisions of the Bill. 
 
Matters for clarification 
 
The Committee does however wish to indicate that there are some points at which the provisions 
might be made clearer, and to assist debate and further consideration. These are: 
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(1)  the concepts of “a health professional or someone else” in subclause 13(1) would, if taken 
literally, embrace a large number of people, whereas the intent might be that this class is 
limited to the class of such people referred to in subclause 10(1); 

 
(2)  clause 14 might be read as assuming that there will always be a copy of a health direction 

or of its revocation, but from clauses 9 and 10 it is clear that the direction or its revocation 
may be an oral statement; and 

 
(3)  to make it clearer (in particular if regard is had to paragraph 19(1)(b)), paragraph 18(1)(b) 

might be clearer if the words “has become” were replaced with the word “subsequently”. 
 

POWERS OF ATTORNEY BILL 2006 
 
This is a bill for an Act to create a powers of attorney regime in the Australian Capital Territory.  
 
The Bill implements the outcome of a review of substituted decision-making consequent upon 
the government’s agreement to the recommendations made by the Standing Committee on 
Health and Community Care in its report of 2001 following the inquiry into “Elder Abuse in the 
ACT”. 
 
Report under section 38 of the Human Rights Act 2004  
Has there been a trespass on personal rights and liberties? 
 
The Committee notes that in several ways the provisions of the Bill would enhance the 
protection of rights. 
 
From a positive rights perspective: 
 
• the Bill would enhance the right to privacy (HRA paragraph 12(a)), if that is understood to 

encompass the ability to make decisions relating to the private aspects of their life; and  

• the scheme to “protect the interests of a person whose enduring power of attorney operates 
during the time he or she has impaired decision-making capacity” protects the right to 
privacy of that person, and may in some cases protect their “right to liberty and security of 
the person” (HRA subsection 18(1)) (quoting from the Presentation Speech). In this 
respect, some of the provisions of the Bill (such as clause 1.6 of Schedule 1) bear out the 
Attorney-General’s statement that, when acting under an enduring power of attorney or 
when the principal has lost capacity, the principles that govern the attorney’s behaviour are 
designed to “ensure that the principal’s rights including human worth and dignity, needs 
and wishes are respected”; and 

• the proclaimed objective to protect against the abuse of older persons powers of attorney 
will, if achieved, enhance “the right to recognition as a person before the law” (HRA 
subsection 18(1)). 

 
Rule of law concern 
 
Why is it provided that a condition attaching to an exercise of an enduring power of attorney 
need not be observed? 
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Paragraph 32(a) provides that “a power under an enduring power of attorney can be exercised 
while the principal has impaired decision-making capacity”. This, of course, is the primary point 
of distinction with the general power of attorney. Paragraph 32(b) then goes on to provide that “it 
does not matter whether a condition that must be satisfied before the power can be exercised has 
not been satisfied”. 
 
On the face of it, paragraph 32(b) seems to negate the point of attaching conditions to the 
exercise of the power, and the Committee considers that this matter requires further explanation. 
What kinds of condition are affected? Would this include a condition stated in the Act – such as 
those stated in clauses 33 and 46? 
 
Comment on Explanatory Statement 
 
At page 9, the second reference to clause 31 should be to clause 32. 
 
 
SUBORDINATE LEGISLATION 
 
Disallowable Instruments—No comment 
 
The Committee has examined the following disallowable instruments and offers no comments on 
them: 
 
Disallowable Instrument DI2006-191 being the Dangerous Substances (National Code of 
Practice for the Labelling of Workplace Substances) Code of Practice Approval 2006 made 
under section 219 of the Dangerous Substances Act 2004 revokes approval by DI1995-31 and 
approves the National Code of Practice for the Labelling of Workplace Substances as a 
code of practice under the Act.  

Disallowable Instrument DI2006-192 being the Dangerous Substances (National Code of 
Practice for the Control of Workplace Hazardous Substances) Code of Practice Approval 
2006 made under section 219 of the Dangerous Substances Act 2004 revokes approval by 
DI1995-31 and approves the National Code of Practice for the Control of Workplace 
Hazardous Substances as a code of practice under the Act.  

Disallowable Instrument DI2006-193 being the Dangerous Substances (National Model 
Regulations for the Control of Workplace Hazardous Substances) Code of Practice 
Approval 2006 made under section 219 of the Dangerous Substances Act 2004 revokes 
approval by DI1995-31 and approves the National Model Regulations for the Control of 
Workplace Hazardous Substances as a code of practice under the Act.  

Disallowable Instrument DI2006-194 being the Dangerous Substances (National Code of 
Practice for the Preparation of Material Safety Data Sheets) Code of Practice Approval 
2006 made under section 219 of the Dangerous Substances Act 2004 revokes approval by 
DI1995-31 and approves the National Code of Practice for the Preparation of Material 
Safety Data as a code of practice under the Act.  

Disallowable Instrument DI2006-196 being the Public Place Names (Forde) Determination 
2006 (No. 1) made under section 3 of the Public Places Names Act 1989 determines the 
names of new streets in the Division of Forde.  
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Disallowable Instrument DI2006-197 being the Health (Fees) Determination 2006 (No. 2) 
made under section 36 of the Health Act 1993 revokes DI2006-145 and determines fees 
payable for the purposes of the Act.  

Disallowable Instrument DI2006-198 being the Road Transport (General) (Application of 
Road Transport Legislation) Declaration 2006 (No. 9) made under section 13 of the Road 
Transport (General) Act 1999 determines that the road transport legislation does not apply 
to the ACT roads and road related areas used by vehicles competing in the ACT timed 
special (competitive) states of the Brindabella Motor Sport Club Snap-On Fyshwick Classic 
Stages Rally.  

Disallowable Instrument DI2006-199 being the Health Professionals (Physiotherapists 
Board) Appointment 2006 (No. 1) made under section 10 of the Health Professionals 
Regulation 2004 appoints specified persons as members of the ACT Physiotherapists Board.  

Disallowable Instrument DI2006-200 being the Health Professionals (Dental Technicians 
and Dental Prosthetists) Board Appointment 2006 (No. 1) made under sections 5 and 10 of 
the Health Professionals Regulation 2004 appoints specified persons as president and 
members of the ACT Dental Technicians and Dental Prosthetists Board.  

Disallowable Instrument DI2006-201 being the Health Professionals (Psychologists Board) 
Appointment 2006 (No. 1) made under sections 5 and 10 of the Health Professionals 
Regulation 2004 appoints specified persons as president and members of the ACT 
Psychologists Board.  

Disallowable Instrument DI2006-202 being the Health Professionals (Veterinary Surgeons 
Board) Appointment 2006 (No. 1) made under sections 5 and 10 of the Health Professionals 
Regulation 2004 appoints specified persons as president and members of the ACT 
Veterinary Surgeons Board.  

Disallowable Instrument DI2006-203 being the Health Professionals (Optometrists Board) 
Appointment 2006 (No. 1) made under sections 5 and 10 of the Health Professionals 
Regulation 2004 appoints specified persons as president and members of the ACT 
Optometrists Board.  

Disallowable Instrument DI2006-204 being the Gambling and Racing Control (Governing 
Board) Appointment 2006 (No. 2) made under section 11 of the Gambling and Racing 
Control Act 1997 and sections 78 and 79 of the Financial Management Act 1996 revokes 
DI2006-53 and appoints a specified person as an ordinary member and deputy chairperson 
of the Gambling and Racing Commission.  

Disallowable Instrument DI2006-205 being the Canberra Institute of Technology (Fees) 
Determination 2006 (No. 2) made under subsection 53(1) of the Canberra Institute of 
Technology Act 1987 revokes DI2006-36 and determines the fees payable for the purposes of 
the Act.  

Disallowable Instrument DI2006-206 being the Race and Sports Bookmaking (Sports 
Bookmaking Venues) Determination 2006 (No. 5) made under subsection 21(1) of the Race 
and Sports Bookmaking Act 2001 revokes DI2006-84 and approves a specified sub-agency as 
an approved sports bookmaking venue.  

Scrutiny Report No 33—16 October 2006 



9 

Disallowable Instrument DI2006-207 being the Race and Sports Bookmaking (Sports 
Bookmaking Events) Determination 2006 (No. 1) made under subsection 20(1) of the Race 
and Sports Bookmaking Act 2001 revokes DI2005-254 and determines specified events to be 
approved sports bookmaking events.  

Disallowable Instrument DI2006-208 being the Race and Sports Bookmaking (Rules for 
Sports Bookmaking) Determination 2006 (No. 2) made under subsection 23(1) of the Race 
and Sports Bookmaking Act 2001 revokes DI2006-76 and determines the rules for sports 
bookmaking.  
 
 
REGULATORY IMPACT STATEMENTS 
 
There is no matter for comment in this report. 
 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 

• The Attorney-General, dated 3 July 2006, in relation to comments made in Scrutiny Report 
25 concerning Disallowable Instrument DI2006-69, being the Legal Aid (Commissioner 
(Bar Association Nominee)) Appointment 2006 (No. 1). 

• The Attorney-General, dated 28 August 2006, in relation to comments made in Scrutiny 
Report 28 concerning Disallowable Instrument DI2006-75, being the Liquor Licensing 
Board Appointment 2006. 

• The Minister for Health, dated 17 September 2006, in relation to comments made in 
Scrutiny Report 30 concerning Disallowable Instrument DI2006-188, being the Pharmacy 
(Fees) Determination 2006 (No. 1). 

• The Attorney-General, dated 21 September 2006, in relation to comments made in Scrutiny 
Report 26 concerning the Legal Profession Bill 2006. 

• The Minister for Health, dated 23 September 2006, in relation to comments made in 
Scrutiny Report 30 concerning Disallowable Instrument DI2006-190, being the Health 
Professionals (Medical Board) Appointment 2006 (No. 2). 

• The Minister for Education and Training, dated 23 September 2006, in relation to 
comments made in Scrutiny Report 30 concerning Disallowable Instrument DI2006-93, 
being the University of Canberra (University Seal) Amendment Statute 2006. 

• The Chief Minister, dated 3 October 2006, in relation to comments made in Scrutiny 
Report 32 concerning Disallowable Instrument DI2006-195, being the Remuneration 
Tribunal (Fees and Allowances) Determination 2006 (No. 1). 

• The Treasurer, dated 3 October 2006, in relation to comments made in Scrutiny Report 28 
concerning Subordinate Law SL2006-17, being the Road Transport (Third-Party Insurance) 
Amendment Regulation 2006 (No. 1). 
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• The Minister for Health, dated 7 October 2006, in relation to comments made in Scrutiny 
Report 30 concerning Disallowable Instrument DI2006-181, being the Radiation (Council) 
Appointment 2006 (No. 1). 

• The Minister for the Territory and Municipal Services, dated 9 October 2006, in relation to 
comments made in Scrutiny Report 30 concerning: 

– Disallowable Instrument DI2006-132, being the Road Transport (Dimensions and 
Mass) Higher Mass Limits (HML) Exemption Notice 2006; 

– Disallowable Instrument DI2006-134, being the Road Transport (Dimensions and 
Mass) Concessional Mass Limits (CML) Exemption Notice 2006; 

– Subordinate Law SL2006-31, being the Road Transport Legislation (Taxi Licences) 
Amendment Regulation 2006 (No. 2); 

– Subordinate Law SL2006-32, being the Road Transport (Public Passenger Services) 
Amendment Regulation 2006 (No. 1); and 

– Disallowable Instrument DI2006-169, being the Fisheries (Fees) Determination 2006 
(No. 1). 

 
The Committee wishes to thank the Attorney-General, the Minister for Health, the Minister for 
Education and Training, the Chief Minister, the Treasurer and the Minister for the Territory and 
Municipal Services for their helpful responses. 
 
ADDITIONAL COMMENTS—LEGAL PROFESSION BILL 2006—GOVERNMENT 
RESPONSE 
 
The Committee thanks the Attorney-General for his response to several points of recurring 
significance and notes that the issue of the effect of the Evidence Act 1995 on the capacity of the 
Assembly to regulate the admissibility of evidence will be addressed in legal advice. 
 
So far as concerns the issue of delegation of legislative power, it is the case that this Committee’s 
terms of reference require it to report on clauses in bills that may delegate legislative power 
inappropriately.  A power vested by a statute in an executive person or body to dispense with some 
provision of the statute clearly falls for consideration under this term of reference.  In particular in 
relation to dispensing powers, the Committee’s basic point is that while such powers are conferred 
by the Assembly, the electorate elects and trusts the Assembly members to make the laws, and 
thus conferral on a person to dispense with the law is a breach of that trust.  Therefore the 
Committee considers that it should be ever-watchful of dispensing provisions. 
 
This comment applies to any provision of a Bill that would vest legislative power in some person 
or body other than the Assembly. 
 
 
 
 
Zed Seselja, MLA 
Chair 
 
    October 2006 
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LEGAL AFFAIRS—STANDING COMMITTEE 
(PERFORMING THE DUTIES OF A SCRUTINY OF BILLS AND 

SUBORDINATE LEGISLATION COMMITTEE) 
 

REPORTS—2004-2005-2006 
 

OUTSTANDING RESPONSES 
 

 

Bills/Subordinate Legislation 
 

 
Report 1, dated 9 December 2004 
Disallowable Instrument DI2004-230 – Legislative Assembly (Members' Staff) 

Members' Hiring Arrangements Approval 2004 (No 1) 
Disallowable Instrument DI2004-231 – Legislative Assembly (Members' Staff) Office-

holders' Hiring Arrangements Approval 2004 (No 1) 
 
Report 4, dated 7 March 2005 
Disallowable Instrument DI2004-269 – Public Place Names (Gungahlin) 

Determination 2004 (No 4) 
Disallowable Instrument DI2004-270 – Utilities (Electricity Restriction Scheme) 

Approval 2004 (No 1) 
Disallowable Instrument DI2005-1 – Emergencies (Strategic Bushfire Management 

Plan) 2005 
Land (Planning and Environment) (Unit Developments) Amendment Bill 2005 (PMB)  
Subordinate Law SL2004-61 – Utilities (Electricity Restrictions) Regulations 2004 
 
Report 6, dated 4 April 2005 
Disallowable Instrument DI2005-20 – Public Place Names (Dunlop) Determination 

2005 (No 1) 
Disallowable Instrument DI2005-22 – Public Place Names (Watson) Determination 

2005 (No 1) 
Disallowable Instrument DI2005-23 – Public Place Names (Bruce) Determination 

2005 (No 1) 
Long Service Leave Amendment Bill 2005  (Passed 6.05.05) 
 
Report 10, dated 2 May 2005 
Crimes Amendment Bill 2005 (PMB)  
 
Report 12, dated 27 June 2005 
Disallowable Instrument DI2005-73 – Utilities (Gas Restriction Scheme) Approval 

2005 (No 1) 
 
Report 14, dated 15 August 2005 
Sentencing and Corrections Reform Amendment Bill 2005 (PMB)  
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Bills/Subordinate Legislation 
 

 
Report 15, dated 22 August 2005 
Disallowable Instrument DI2005-124 – Public Place Names (Belconnen) 

Determination 2005 (No 2) 
Disallowable Instrument DI2005-127 – Emergencies (Fees and Charges 2005/2006) 

Determination 2005 (No 1) 
Disallowable Instrument DI2005-133 – Emergencies (Bushfire Council Members) 

Appointment 2005 (No 2) 
Disallowable Instrument DI2005-138 – Planning and Land Council Appointment 2005 

(No 1) 
Disallowable Instrument DI2005-139 – Planning and Land Council Appointments 

2005 (No 2) 
Disallowable Instrument DI2005-140 – Planning and Land Council Appointments 

2005 (No 3) 
Disallowable Instrument DI2005-170 – Public Places Names (Watson) Determination 

2005 (No 2) 
Disallowable Instrument DI2005-171 – Public Places Names (Mitchell) Determination 

2005 (No 1) 
Hotel School (Repeal) Bill 2005 
Subordinate Law SL2005-15 – Periodic Detention Amendment Regulation 2005 

(No 1) 
 
Report 16, dated 19 September 
Civil Law (Wrongs) Amendment Bill 2005 (PMB)  
 
Report 18, dated 14 November 2005 
Guardianship and Management of Property Amendment Bill 2005 (PMB)  
 
Report 19, dated 21 November 2005 
Disallowable Instrument DI2005-239 - Utilities (Water Restrictions Scheme) Approval 
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