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TERMS OF REFERENCE 

 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 

   (i) is in accord with the general objects of the Act under 
which it is made;  

 

   (ii) unduly trespasses on rights previously established by 
law;  

 

   (iii) makes rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions; or 

 

   (iv) contains matter which in the opinion of the Committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 

(b) consider whether any explanatory statement or explanatory 
memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 

(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

 

   (iii) make rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions;  

 

   (iv) inappropriately delegate legislative powers;  or 
 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny;  

 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 

(e) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation. 
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILL 
 
Bill—Comment 
 
The Committee has examined the following Bill and offers these comments on it: 
 

CIVIL PARTNERSHIPS AMENDMENT BILL 2009 (NO. 2) 
 
This is a Bill for an Act to amend the Civil Partnerships Act 2008 to provide a mechanism 
for two people, who cannot marry under the Marriage Act 1961 (Cwlth), to enter a civil 
partnership by making a declaration before a civil partnership notary, to be followed by 
registration of the partnership by the registrar-general. 
 
Background 
 
The Civil Partnerships Amendment Act 2009 amended the Act to provide a mechanism for 
two people, being people who cannot marry under the Marriage Act 1961 (Cwlth), to enter a 
civil partnership by making a declaration before a civil partnership notary. The object of this 
amending Bill is to provide that where such people choose this option, they must, in 
addition, procure the registration of the partnership by the registrar-general. Clause 4, 
proposing an amendment to paragraph 6A(b) of the Act, would, if enacted, bring about this 
change when it is read with the other provisions of the Bill. 
 
Section 6A currently provides: 
 

Two adults who are in a relationship as a couple, regardless of their sex, and who meet 
the eligibility criteria in section 6, may enter into a civil partnership by— 

 (a) having their relationship registered under section 8; or 

(b) unless the couple may marry under the Marriage Act 1961 (Cwlth), making a 
declaration before a civil partnership notary under section 8B (Declaration of civil 
partnership). 

 
The amendment proposed by clause 4 involves the repeal of paragraph 6A(b) and its 
replacement by a new paragraph 6A(b): 
 

(b) unless the couple may marry under the Marriage Act 1961 (Cwlth), making a 
declaration of civil partnership under section 8B (Declaration of civil partnership) 
and having their relationship registered under section 8BA (Registration of 
relationship after declaration of civil partnership). (Emphasis added). 

 
Thus, the amendment would repeal the whole of existing paragraph 6A(b), and replace it 
with a new paragraph 6A(b), which will add to the existing provision the words highlighted 
above. 
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Report under section 38 of the Human Rights Act 2004 
Do any the clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
Equality protection of the law without discrimination – HRA subsection 8(3) 
 
As an alternative to choosing to bring about a civil partnership by the route allowed for by 
paragraph 6A(b), parties who are not eligible to marry under the Marriage Act may choose 
to have their relationship registered by the route allowed for by paragraph 6A(a). That is, 
they may choose to apply to the Registrar-General for the registration of the partnership 
under section 8. Registration does not involve any kind of public ceremony. 
 
Parties who are eligible to marry under the Marriage Act 1961 may choose the paragraph 
6A(a) option of registration, but may not choose the paragraph 6A(b) option. On its face, the 
result is to engage subsection 8(3) of the Human Rights Act 2004: 
 

Everyone is equal before the law and is entitled to the equal protection of the law 
without discrimination. 

 
If this result derogates from HRA subsection 8(3), then clause 4 is incompatible with the 
HRA unless it can be demonstrated by the Minister to be justifiable under HRA section 28. 
This Bill is accompanied by a Compatibility Statement that reads:  “In my opinion the Bill, 
as presented to the Legislative Assembly, is consistent with the Human Rights Act 2004”. 
 
Thus the issue in relation to clause 4 is whether the limitation on freedom of expression 
imposed is “demonstrably justified in a free and democratic society” under HRA section 28. 
In very general terms, section 28 requires that any limitation or restriction of rights must 
pursue a legitimate objective and there must be a reasonable relationship of proportionality 
between the means employed and the objective sought to be realised. This test can be 
broken down into two questions. 
 
First, do the limitations on freedom of expression pursue a legitimate objective?  
 
Secondly, if so, are the means provided in the Bill for the attainment of these objectives 
“proportionate”? In general terms, this analysis has three components: 
 
• is there a rational connection between the means and the objective?; 

• are there, in comparison to the means proposed in the Bill, “any less restrictive means 
reasonably available to achieve the purpose the limitation seeks to achieve”; and 

• is there is a proportionality between the effects of the measure that limits the right and 
the law’s objective? “This inquiry focuses on the practical impact of the law. What 
benefits will the measure yield in terms of the collective good sought to be achieved? 
How important is the limitation on the right? When one is weighed against the other, is 
the limitation justified?”.1 

 
The Committee draws this issue to the attention of the Assembly and recommends that 
the Minister address the issue. 

                                                 
1 Canada (Attorney General) v. JTI-Macdonald Corp., 2007 SCC 30 (CanLII) para 45. 
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The Committee notes that the wording of the proposed new paragraph 6A(b) of the Act that 
is the subject of this comment replicates the wording of the existing paragraph 6A(b). 
Ordinarily, where this situation occurs, and the Act to be amended was enacted after the 
commencement of the Human Rights Act 2004, the Committee would refer back to its 
comment, if any, on the bill for the Act. In this case, however, the Committee did not 
address the relevant wording of that clause in the Civil Partnerships Amendment Bill 2009 
for the reason that this provision was not contained in the Bill as it stood at the time of the 
Committee’s report. 
 
 
CONSIDERATION OF GOVERNMENT AMENDMENTS 
 
The Committee had not considered the Government amendments to the Civil Partnerships 
Amendment Bill 2009, which amended the Act which this Bill now seeks to amend, as it was 
not required to do so under the standing and temporary orders.  This highlights a gap in the 
scrutiny process and, therefore, the Committee recommends that the issue of scrutiny of 
amendments to all bills be reconsidered by the Standing Committee on Administration and 
Procedure. 
 
 
GOVERNMENT RESPONSE 
 
The Committee has received a response from the Chief Minister, dated 9 December 2009, in 
relation to comments made in Scrutiny Report 16 concerning proposed Government 
amendments to the Crimes (Bill Posting) Amendment Bill 2008. 
 
The Committee wishes to thank the Chief Minister for his helpful response. 
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     December 2009 
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