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Resolution of appointment 

On 28 April 1998 the Legislative Assembly for the Australian Capital Territory 

resolved to establish a general purpose standing committee, called the 

Standing Committee on Urban Services, to inquire into and report on: 

 planning and lease management, road and transport services, 
housing and housing assistance, government purchasing and public 
utilities purchasing, electricity industry and regulation, construction 
industry policy, parks and forests, private sector employment 
inspectorate, building services, environment, heritage and municipal 
services and any other matter under the responsibility of the 
portfolio Minister. 

 

 

 

 

 

 

Committee Membership 

Mr Harold Hird MLA (Chair) 

Mr Dave Rugendyke MLA (Deputy Chair) 

Mr Simon Corbell MLA (appointed on 25 June 1998, replacing Mr Wayne 

 Berry MLA who was discharged on the same day) 

 

Secretary: Mr Rod Power 
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Summary of recommendations 

The committee endorses the Water Resources Bill 1998 and the amendments 

moved by the Minister for Urban Services, with one member recording his 

dissent from those provisions dealing with water allocations. 

All members of the committee recommend, in relation to environmental flow 

guidelines, that: 

• the Bill spell out the considerations to be taken into account into 

determining the guidelines; 

• in this regard, the guidelines should have regard to the broadest range of 

environmental, social and economic factors (reflecting the broad definition 

of “environment” in the legislation); 

• the Bill specify the process to be used in determining the guidelines; 

• this process include a requirement to obtain public comment on the 

proposed guidelines. This would have the effect of not putting the whole 

onus upon the Assembly to consider a motion to disallow the guidelines, 

once they had been determined by the Minister; 

• and before the Minister determines the guidelines, he or she should refer 

them to an appropriate committee for comment. 

Further, the committee considers it is critical to closely involve rural lessees 

and ACTEW in preparation of the guidelines. In particular, the committee 

would be deeply disturbed if the guidelines had the effect of bringing forward 

the date of construction of a new dam or if they in any way hindered the re-use 

of water (whether of effluent or other water). 

The committee considers that the impact of the legislation should be assessed 

by an independent environmental auditor once it has been in place for two 

years. The auditor’s assessment should be presented to the Minister and 

tabled in the Assembly and, if necessary, referred to an appropriate Assembly 

committee. 
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REPORT BY THE STANDING COMMITTEE ON URBAN SERVICES 

ON THE WATER RESOURCES BILL 1998 AND AMENDMENTS 

Terms of reference 

1. On 27 August 1998 the Legislative Assembly resolved that:  

 (1) the Water Resources Bill 1998, together with amendments 
circulated by the Minister for Urban Services and Ms Tucker, be 
referred to the Standing Committee on Urban Services, and 

 (2) on the committee presenting its report on the Bill to the 
Assembly, the resumption of debate on the question “That this Bill 
be agreed to in principle” be set down as an order of the day for the 
next sitting. 

Conduct of the inquiry 

2. The committee placed an advertisement in the Canberra Times on 

Saturday 29 August 1998 inviting the public to attend a public hearing on 

4 September 1998. The advertisement advised the public that they could 

questions officials at the public hearing. The advertisement also asked the 

public to contact the committee if they wished to appear in person before the 

committee on that day. 

3. At the public hearing, officials of Environment ACT first outlined the 

nature and purpose of the Bill and the amendments moved by the Minister. 

The committee then moved into a public meeting in which members of the 

public, being present in the gallery, asked questions (through the chair) of the 

officials.  

4. The committee found this a useful exercise, in that the questions 

alerted members to important matters of concern. The committee wishes to 

formally record its appreciation to the Minister for Urban Services for agreeing 

to make officials available, and to the officials themselves for participating in a 

public question and answer session. Members of the committee understand 

that the public were most impressed with the opportunity to question officials 

directly. 
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5. This feature of the committee’s consideration of the Water Resources 

Bill is an important initiative for the Assembly. The Urban Services committee 

commends it to other committees. 

6. In essence, what the committee did was to combine the elements of a 

public hearing - in which members of the public address a committee and 

respond to questions from members - with the elements of a ‘town-hall’ style 

of public meeting - in which officials can be questioned by the public in front of 

members during a properly constituted committee meeting. This type of 

meeting combines the parliamentary and local government roles of the 

Legislative Assembly.  

7. One element of the public hearing/public meeting concerned members. 

On the advice of the Clerk of the Assembly, the public meeting did not attract 

parliamentary privilege. This means that the comments of officials (when 

responding to questions from the public) and those of the public (in asking 

questions through the chair) were not covered to the same degree as they 

would be at a public hearing. Members of the Urban Services committee 

consider that it would be preferable to extend parliamentary privilege to the 

public meeting component of such meetings/hearings in the future. 

8. After the public meeting, the committee resumed its public hearing and 

heard from the following persons: 

• Ms Tucker MLA, who outlined the nature and purpose of her amendments 

• Ms Budavari (Environmental Defender’s Office) 

• Mr Priest (ACT Rural Lessees Association) 

• Mr Wingrove (secretary/manager of the Federal Golf Club) 

• Mr Hardy (general manager of Murrumbidgee Country Club) 

• Mr Harris (general manager of ACTEW) 
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• Ms Davies (director of the Conservation Council of the South-East Region 

and Canberra Inc.) and Mr Odgers (vice-president).1 

9. A further member of the public, Mr Kringas, would have appeared at the 

public hearing but was unavailable on the day set aside for the hearing. He 

provided a written submission to the committee. 

10. A full transcript of what was said at the public hearings and public 

meeting was taken by Hansard and was authorised for publication. 

References to this transcript in this report are to the uncorrected version (as 

the final, edited version was not available at the time the committee finalised 

the report). 

Appreciation 

11. The committee expresses its appreciation to all those who participated 

in the inquiry. 

Water Resources Bill 1998 

12. The Water Resources Bill provides for the management of the water 

resources of the Territory. The objects of the Bill are: 

 (a) to ensure that the use and management of the water resources 
of the Territory sustain the physical, economic and social well being 
of the people of the Territory while protecting the ecosystems that 
depend on those resources; 

 (b) to protect waterways and aquifers from damage and, where 
practicable, to reverse damage that has already occurred; and 

 (c) to ensure that the water resources are able to meet the 
reasonably foreseeable needs of future generations.2 

13. The Bill requires the Minister to ‘determine guidelines for ascertaining 

the flow necessary to maintain aquatic ecosystems’.3 The guidelines are a 

disallowable instrument.4  

                                            

1 At the public meeting (the question and answer session), the committee heard also from 
Mr Bialowski (Licensed Clubs Association) and Mr Grace (Gungahlin Lakes Golf and 
Community Club). 
2 Water Resources Bill section 3 
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14. The Environment Management Authority is required to review the 

Territory’s water resources, coordinate policies in relation to water resource 

management, regulate the allocation of water from waterways, promote 

efficient use of water resources, foster public education about water and 

‘implement national water resource measures made under national scheme 

laws or inter-governmental agreements relating to water resource 

management’.5 

15. Further, the Authority is required to prepare a management plan for the 

Territory’s water resources. The plan must describe the water resources of the 

ACT and outline ‘the proposed water allocations for the next succeeding ten 

years’ as well as the ‘water allocations to be created for urban water supply, 

industry and other uses’.6 A draft plan prepared by the Authority must be 

advertised for public comment.7 The Authority’s final plan must be referred to 

the Minister who may request that it be revised.8 The plan is a disallowable 

instrument.9 

16. The Bill provides for a person to obtain a water allocation from the 

Authority or another person who holds a water allocation.10 The Authority is 

required to allocate water (with the exception of transitional arrangements) by 

public auction or public tender ‘or, if either method is unsuccessful, by private 

contract’.11 The Minister is given the power to grant a water allocation.12 

17. The Bill lists the matters to be taken into account in deciding whether or 

not to grant a water allocation. These are: 

 (a) the availability of water in the area in question; 

 (b) the existing and likely future demand for water in the area in 
question; 

                                                                                                                              

3 ibid section 5 
4 ibid 
5 ibid section 8 
6 ibid section 13 
7 ibid section 15 
8 ibid section 18 
9 ibid section 20 
10 ibid section 22 
11 ibid section 22 
12 ibid section 22 
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 (c) the environmental flow guidelines for the waterway or aquifer in 
question; 

 (d) any agreement entered into by or on behalf of the Territory with 
the Commonwealth, a State or another Territory concerning the 
sharing of water; and 

 (e) any other matters the Minister or the Authority... considers 
relevant.13 

18. The Bill gives the Authority power to reduce a water allocation already 

granted on three grounds: reduced water flow, to prevent a reduction in water 

quality or to prevent damage to an ecosystem that depends on that water.14 

19. Also, ‘the holder of a water allocation may, with the approval of the 

Authority, transfer the whole or part of the water allocation to another person 

or the Authority’.15 

20. The Bill provides that ‘a person shall not take water without a licence’ - 

though an exception applies to the lessee or occupier of land adjacent to a 

waterway where the water is used for domestic purposes, for stock or for 

irrigating a garden less than two hectares in size (as well as for emergency 

purposes).16 A licence may be transferred, with the consent of the Authority.17 

21. The Authority may specify conditions in the licence.18 Also, the 

Authority is required to take a number of factors into account in deciding 

whether or not to grant a licence to take water.19 A further licence (called a 

‘recharge’ licence) is required if a person constructs, operates or alters works 

in a way that increases the quantity of ground water.20 

22. The Bill enables the Authority to issue a notice to the lessee or occupier 

of land requiring that person to remedy damage to the bed and banks of a 

waterway in their control.21 

                                            

13 ibid section 23 
14 ibid section 24 
15 ibid section 25 
16 ibid section 27 
17 ibid section 31 
18 ibid section 29 
19 ibid section 29 
20 ibid section 41 
21 ibid section 59 
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23. The Bill provides for a decision of the Authority to be appealable to the 

Administrative Appeals Tribunal.22 

Amendments moved by the Minister for Urban Services 

24. The Minister has tabled a number of amendments. They appear 

self-explanatory to members of the Urban services committee. 

Amendments moved by Ms Tucker MLA 

25. Amendments tabled by Ms Tucker MLA were referred by the Assembly 

to the committee for consideration. These amendments: 

 primarily relate to the provisions of the Bill relating to the sale and 
trading of water allocations. The amendments delete all references 
to water allocations, leaving the control of water to be handled solely 
by the proposed licensing system.23 

26. Ms Tucker indicated, in response to a question, that if the Bill is passed 

by the Assembly in its present form, she may seek to make the water 

allocations a disallowable instrument.24 

27. Ms Tucker stated that, while ‘the Greens position is that we do not have 

any problem with greater regulation of water use’, her ‘main concern... is the 

way [the Bill] is basically turning the use of water into a market’.25 She also 

expressed concern about the absence of detail in the Bill. She said that the 

Assembly should not vote on the Bill until the nature of inter-state agreements 

relating to water is known.26 

28. Ms Tucker drew attention to the compensation provisions of the Bill, 

especially section 70 which reads: 

 the Territory is liable to pay compensation to the lessee or occupier 
of land for - 

 (a) the value of any modification directed to be carried out under 
section 28; and  

                                            

22 ibid section 71 
23 Explanatory memorandum to amendments moved by Ms Tucker MLA 
24 Transcript p21 
25 Transcript p18 
26 Transcript p19 
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 (b) the expenses of removal incurred by the lessee or occupier 
under that section. 

29. Section 28 gives the Minister power to prohibit or restrict the taking of 

water on certain conditions. Ms Tucker commented: 

 there is concern in my mind that if we are going to have to be paying 
industry basically... because of initiatives that were taken by 
government in the interests of the broader community, then I would 
not have thought that was appropriate.27 

Public comment on the Water Resources Bill 

30. This section of the report summarises some of the principal points 

made by submitters and witnesses. The summaries are arranged in 

alphabetical order. 

31. ACTEW noted that the Bill ‘is an important piece of legislation to ensure 

that the available water resources in the Territory are managed and allocated 

to meet the range of demands placed on those resources.’ 28 

32. ACTEW is concerned that the Bill ‘at the very least, not place any 

unintended barriers in the way of effluent reuse’. ACTEW noted that: 

 the current level of effluent reuse represents less than 0.5% of the 
peak day demand in Canberra [and] even ambitious plans would 
result in less than 10% of the peak day demand [being used]. 
However, these are important steps in the wise use of water...29 

33. ACTEW expressed concern about the possible effect of the 

environment flow guidelines: 

 The Water Resources Bill makes provision for the requirement to 
release water from storage dams in order to sustain a particular 
level of environmental flow in the stream. While ACTEW 
understands that Guidelines for Environmental Flows have not been 
drafted, it is important to ensure that such Guidelines are able to 
demonstrate significant net environmental benefit resulting from the 
release of valuable stored water.30 

34. ACTEW stated that its existing dams can supply a population of 

490,000 ‘based on the consumption recorded during the most recent drought’. 

                                            

27 Transcript p20 
28 Submission presented to the public hearing on 4/9/98 
29 ibid 
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But if water is required to be released to meet environmental flows, then water 

storage will not be as great as this suggests and a new dam might be required 

much earlier than otherwise. ACTEW noted: 

 The economic and environmental benefits to the ACT of being able 
to defer the next dam for... [the year 2040] are very significant and 
every effort needs to be made to ensure that the gains made to date 
are maintained or improved.31 

35. ACTEW noted that: 

 the temperature of water released from the existing dams for 
environmental flow purposes may not suit the downstream 
conditions. Expensive modifications probably costing more than 
$10m would be necessary in order to select the temperature of 
water released for environmental flow purposes.... 

 [Further] water abstraction by people living downstream would need 
to be tightly controlled to ensure that environmental flows did not 
become diverted for low cost irrigation or other uses. Some form of 
cross border agreement would be necessary, otherwise 
environmental flows consisting of high value water released from 
ACT might simply increase the resources available to NSW 
consumers.32 

36. ACTEW concluded that: 

 there is potential to cause significant (negative) economic, 
operational and environmental consequences for ACTEW and, 
hence, the ACT community if undue emphasis is given to 
environmental flows. ACTEW believes therefore, that potential 
positive benefits of the Bill need to be carefully weighed up - and, at 
the very least, should be the subject of an independent cost benefit 
study.33 

                                                                                                                              

30 ibid 
31 ibid 
32 ibid 
33 ibid 
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37. In relation to the cost of a licence to draw water, ACTEW noted that it 

expects this type of cost to be: 

 a straight pass-through cost in the Pricing Commissioner’s hearing. 
It is a cost well beyond our control and we would expect that the 
Pricing Commissioner would permit us to pass such a cost straight 
through.34 

38. The Conservation Council of the South East Region & Canberra 
Inc. expressed its support for the legislation: 

 the Council really does welcome this legislation... the incorporation 
of eco-system protection and inter-generational equity into the 
objects of the Bill is extremely important, as it the recognition of the 
need to determine environmental flows... We would also like to 
commend the provisions regulating ground water...35 

39. However, the Council considered that the legislation should not be 

considered by the Assembly without the environmental flow guidelines having 

been finalised.36 The Council considered that the Bill ‘should be amended so 

that it will not come into effect until the environmental flow guidelines have 

been notified in the Gazette’.37 The Council considers the guidelines should be 

put out for public consultation. 

40. In relation to allocations, the Council stated it ‘is totally opposed to 

trading of allocations outside the ACT catchments because we feel that this is 

fundamentally incompatible with environmental flows.’38 

41. The Council ‘welcomes the provisions relating to reductions in 

allocations [because] it is very important that allocations be capable of review 

on environmental grounds’.39 

42. The Council: 

 recognises that the system established by the Bill will impose an 
increased administrative burden on the Environment Management 
Authority and we feel... that the Bill, once passed, can really only be 

                                            

34 Transcript p41 
35 Transcript p43 
36 Transcript p43 
37 Transcript p44 
38 Transcript p44 
39 Transcript p44 
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successfully implemented if there is an increase in resources for the 
Authority.40 

43. Mr Coonan stated that the controls set out in the Bill ‘must not be more 

stringent in the ACT than those in operation elsewhere (especially NSW).’ He 

mentioned that the ACT intends to control dams of two megalitres or larger but 

‘similar controls do not apply in NSW until a limit of seven megalitres is 

reached’.41 

44. Mr Coonan objected to the Bill providing for the existing ‘right to use, 

flow or control water’ to ’revert to the government in a lease renewal’. He 

considered that the lessee held ‘common-law rights’ and would not be 

compensated for their loss.42 Similarly, he expressed concern that ‘clause 28 

appears to have the power to restrict the common-law rights preserved in 

clause 27(2)’. He considers that ‘at the very minimum, a decision under clause 

28 which impacts on clause 27(2) should be subject to external review’.43 

45. The Environmental Defender’s Office (ACT) [EDO] stated that ‘the 

Bill is a positive step towards sustainable management of water resources and 

implementation of Council of Australian Government (COAG) water reforms’.44 

The EDO called the Bill ‘a clear and good Bill’.45 

46. The EDO called for more recognition in the objects clause of the Bill, 

and in the water resources management plan, ‘of ecosystems that depend on 

water resources’.46 This is because: 

 If we just focus on the quality of the water in our rivers and the 
health of the creatures which live in our rivers, we miss that whole 
wider picture of the eco-systems which actually depend on it... [For 
example] South Australia’s Water Resources Act 1997 does not just 
talk about aquatic eco-systems, it talks about eco-systems that 
depend on the waterways and on ground water, and it is a shift of 
emphasis which we would actually like to see in this particular 
legislation.47 

                                            

40 Transcript p44 
41 Submission dated 16/9/98 
42 ibid 
43 ibid 
44 Submission dated 31/8/98 
45 Transcript p24 
46 Submission pp1-2 
47 Transcript pp24-25 
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47. The EDO suggested that ‘damage’ in relation to waterways be 

defined.48 Further, the EDO suggests that specific mention be made of the 

role of the Commissioner for the Environment in monitoring water resources 

and dependent ecosystems.49 And the EDO suggests that ‘there be an annual 

report to parliament on the working of the [water] management plan’.50 

48. The EDO calls for public notification and comment on the 

environmental flow guidelines.51 

49. The EDO considers that direct grants of water allocations by the 

Minister ‘should be subject to criteria similar to those applicable to the direct 

grant of a lease’ under the Land (Planning and Environment)Act 1991. 

Further, the EDO suggests ‘such a direct grant could be reviewed in the 

AAT’.52 

50. The EDO calls for ‘a public notification and objection process’ where a 

person ‘has to apply for a licence or a permit’. Further, the EDO considers that 

any person should have ‘a review right’ and any person should be able ‘to take 

action to enforce the legislation’.53  

51. The EDO recommends that licences to take water ‘should not be 

granted for periods in excess of ten years’.54 

52. The EDO suggests that the self-incrimination clause ‘be redrafted in 

accordance with the Environmental Protection Act’.55 

                                            

48 Transcript p23 
49 Submission p2 
50 Transcript p26 
51 Submission p2 
52 ibid p3 
53 Transcript p25 
54 Submission p4 
55 ibid p5 



 12

53. Mr Hardy (Murrumbidgee Country Club) stated: 

 The water storage in our club was designed largely around surface 
capture. We built large dams to catch the water which we will no 
longer own and we will have problems using it. We have spent 
[many] dollars building those catchment areas and we are a little 
more than peeved that we now have a problem that somebody is 
going to charge us for the right to use it... 

 I think personally [the size of the] fees should be known preferably 
before the Bill is passed [although] certainly I understand the 
reasons for getting the Bill to be passed to get those management 
practices into place... 

 If it is a small cost, we are... very keen to see a strong water 
management around the place. We have little problem with the 
legislation that is there, but we must know what that cost is.56 

54. Mr Kringas stated: 

 The communities of Tharwa and Cuppacumbalong are not 
connected to Canberra’s town water supply. Instead they depend on 
water supply from the Murrumbidgee River. However, the present 
Water Resources Bill contains no provisions to ensure essential 
domestic water supply to these communities. 

 Accordingly, we request amendments to the Bill to entitle all Tharwa 
and Cuppacumbalong residents to an equitable, reliable and safe 
domestic water supply from the Murrumbidgee River.57 

55. Mr Priest (Rural Lessees Association) expressed concern about there 

being ‘no information about what it is going to cost’.58 He stated that dams 

under seven megalitres should be permitted without a permit.59 He expressed 

concern that existing lease holders would not be able to sell their right to water 

with the lease: 

 The government is considering granting new 99 year leases and... 
under [the Bill], if those leases are granted, the existing lessees will 
have to give up their existing ground water rights and it possibly 
might even mean their allocation.60 

                                            

56 Transcript pp34-35 
57 Submission dated 2/9/98 
58 Transcript p27 
59 ibid 
60 Transcript pp28-29 
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56. Mr Wingrove (Federal Golf Club) supported ‘the legislation in terms of 

a strong water management plan’:61  

 We commend the Bill in its management and policy sense but have 
a few problems in relation to the prospective price.62 

57. He expressed concern about the impact of the Bill on any decision by 

the golf club to invest in new bores.63 And he wondered how the Authority will 

handle the situation of bores being re-charged.64 

Further comment by Environment ACT 

58. During the public hearing, the chair of the committee asked government 

officials to respond to matters raised by members of the public.65 The officials 

subsequently provided information that is reproduced as an appendix to this 

report. The supplementary information addresses many of the points raised by 

the public. 

59. As well as this written response, the officials responded at the public 

meeting to questions from both members and the public. Some of the matters 

raised at the public meeting and the pubic hearings are commented on further 

below. 

60. Environment ACT told the committee that about half of the total 

Territory average water resource will be set aside for environmental flows.66 

Further, officials stated that the ACT is the only jurisdiction in Australia ‘with no 

specific legislation regulating water or the water industry’.67 The officials said 

that the Bill ‘is about ecological sustainable development’ and applying this 

principle directly to the Territory.68 They added that it is in accord with the 

1992 Inter-governmental Agreement on the Environment signed by all 

governments in Australia. 

                                            

61 Transcript p32 
62 Transcript p33 
63 Transcript p32 
64 Transcript p33 
65 Transcript p22 
66 Transcript p2 
67 ibid 
68 ibid p3 
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61. In relation to environmental flows, the officials stated: 

 the Bill does not say what the environmental flows will be, rather it 
sets up a mechanism... [for them] to be prepared and adopted [and] 
tabled in the Assembly as a disallowable instrument.69 

62. In relation to water allocation, the officials stated that the Bill will: 

 promote the most efficient use of water... [and] make it possible to 
have a market in water rights... [which can] be traded in due course 
subject to proper protections.70 

63. The officials added that: 

 with the allocation system, if a set of inter-governmental agreements 
is set up to create a water market or a market in water allocations 
that goes beyond the borders, then those rights can be traded and 
[the ACT] can retain control over the water rights.71 

64. In relation to the price of water allocations, officials noted that: 

 The initial price is set by the market. The allocations are put out 
either for auction or tender and so it is the market that sets the price 
of the ownership of the allocation. However, once that allocation is 
owned, the fees for the annual rental and the licence fees, they are 
ones that are set by statute by the government.... [Further,] there is 
no price for the initial allocation under the transitional provisions for 
existing water users.72 

65. In relation to run-off, say, from a golf course back into a watercourse, 

the officials stated that the Authority would work on the basis of ‘net use... not 

the initial impact’.73 

66. in relation to the existing ‘right’ of an established water user, the 

officials stated: 

 The Bill seeks to protect what established users are doing so that 
you can continue to do what are doing but not to confer a windfall 
gain [by creating] a tradeable right...74 

67. In relation to new rural leases, officials pointed out that the government 

has determined that: 

                                            

69 ibid p3 
70 ibid p4 
71 ibid p10 
72 Transcript p11 
73 Transcript p12 
74 Transcript p13 
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 if a new lease is issued the amended law will say that there is no 
water right, no ground water right as part of that lease whereas in 
the past the ground water right has been there.75 

Conclusion and recommendation 

68. The committee has carefully considered the material presented to it 

during the inquiry. 

69. In relation to the amendments moved by the Minister for Urban 

Services, the committee sees no problem with them. 

70. In relation to the amendments moved by Ms Tucker MLA, the 

committee notes that other states in Australia have tried to use regulatory 

licensing to substitute for a tradeable water allocation with such limited 

success that they are changing to allocation models.  

71. Two members of the committee conclude that the combination of water 

allocations, a licence system and use of the environmental flow guidelines is 

likely to provide the greatest level of environmental protection. These 

members do not want the situation to arise - as it has in other States -of water 

access and usage being ‘locked up’ by licence holders who do not wish to use 

them. In the words of a representative of the Rural Lessees Association: 

 we see that the allocation proposal is a very important part of this 
whole proposal. These allocations should be transferable and 
portable as really they represent part of the whole river system and 
it really is a system of total allocation on the continuing basis to 
enable the controlling authorities to have control of the water... 

 If [the] allocation structure is not there, the investment by people on 
the basis of availability of water will be limited and restricted...76 

72. One member of the committee is concerned about the allocation 

system and has outlined his concern in a Dissent attached to this report. 

73. All members of the committee recommend, in relation to environmental 

flow guidelines, that: 

                                            

75 Transcript p13 
76 Transcript p29 
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• the Bill spell out the considerations to be taken into account into 

determining the guidelines; 

• in this regard, the guidelines should have regard to the broadest range of 

environmental, social and economic factors (reflecting the broad definition 

of “environment” in the legislation); 

• the Bill specify the process to be used in determining the guidelines; 

• this process include a requirement to obtain public comment on the 

proposed guidelines. This would have the effect of not putting the whole 

onus upon the Assembly to consider a motion to disallow the guidelines, 

once they had been determined by the Minister; 

• and before the Minister determines the guidelines, he or she should refer 

them to an appropriate committee for comment. 

74. Also in relation to the environmental flow guidelines, the committee 

considers it is critical to closely involve rural lessees and ACTEW in their 

preparation. The committee would be deeply disturbed if the guidelines had 

the effect of bringing forward the date of construction of a new dam or if they 

in any way hindered the re-use of water (whether of effluent or other water). 

75. The committee considers that the impact of the legislation should be 

assessed by an independent environmental auditor once it has been in place 

for two years. The auditor’s assessment should be presented to the Minister 

and tabled in the Assembly and, if necessary, referred to an appropriate 

Assembly committee. 

 

 

 

 

Harold Hird MLA  

Chair 
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ENVIRONMENT ACT 

Mr Rod Power 

Secretary, Standing Committee on Urban Services 

ACT Legislative Assembly 

London Circuit 

CANBERRA ACT 2601 

 

Dear Mr Power 

I refer to the hearings held by the Standing Committee on Urban Services on the 

Water Resources Bill 1998 on Friday, 4 September 1998.  A number of the other 

witnesses before the Standing Committee raised issues which I would like to take this 

opportunity to comment on. 

Ms Tucker MLA raised concerns with the amendment which changed 

commencement of the majority of the Bill from 6 months to 12 months.  Because this 

Bill is a fundamental to the management of natural resources and important to many in 

the community, the Government has extended the normal commencement period to 

ensure that adequate time is allowed for consultation with stakeholders on 

implementation issues before regulation starts. 

Ms Rosemary Budavari of the Environmental Defender’s Office raised a concern 

that there is no provision for the Minister to approve a resubmitted Water Resource 

Management Plan.  This power is provided in clause 19(d) which states "the Authority 

shall... re-submit the draft management plan (as revised) to the Minister for 

approval...". 

Ms Budavari also raised the issue of whether a licence may be cancelled under clause 

32 for the reasons contained in clause 29(9) as well as those in clause 29(1 0).  The 

Parliamentary Counsel has provided advice on this matter to the effect that clause 32 

as it is drafted permits the Authority to cancel a licence for the reasons in both clauses 

29(9) and 29(10). 

Further concern was expressed by Ms Budavari that the self-incrimination provisions 

in clause 45 are not consistent with those in the Environment Protection Act 1997. 
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1 understand that the provisions used in the Environment Protection Act are different 

to those normally used and, in fact, those in clause 45 of this Bill are the provisions 

which are normally used for self-incrimination in ACT legislation.  The Government 

agreed to depart from its usual policy on self-incrimination in respect of the 

Environment Protection Bill as part of an agreed package of 67 amendments to that 

Bill that involved compromise by all parties. 

Ms Budavari next comments on the lack of public consultation process for the 

Environmental Flow Guidelines.  The guidelines have been available for comment for 

a considerable time already (having been made public for comment prior to tabling in 

the previous Assembly’s Planning and Environment Committee in mid 1997) and 

thorough public consultation will be completed before the guidelines are finalised. 

Mr Wayne Harris of ACTEW questioned whether the Bill allowed for effluent reuse 

without charging again for the use of the water.  A licence to take water could include 

a condition which allowed for reuse and also to use the stormwater system or other 

waterways to transport water for use further downstream.  This use of the waterways 

as a transport mechanism would not attract a charge. 

Mr Roy Priest of the Rural Lessees Association questioned whether the legislation 

would permit the sale of an existing property without the need to obtain a new 

allocation and licence for ongoing water use.  Clauses 74(3) and 25 work together to 

require that the Authority permit the transfer of such an allocation for an existing use 

provided the water continues to be used for the same purpose and at the same place, as 

long as the Authority is advised of the name and address of the new holder.  Similarly 

clause 31 requires the Authority to permit the transfer of a licence for the same 

purpose and at the same place provided the new holder has a good environmental 

record.  This would allow the sale of such a property or inheritance by a offspring. 

Mr Harris raised a number of specific issues in relation to environmental flows which 

are important matters in relation to the final form of the Environmental Flow 

Guidelines and which Mr  Harris acknowledges are matters which are being resolved 

with Environment ACT staff.  Environment ACT wholeheartedly acknowledges that 

net environmental impact should be considered and not just that on one part of the 

natural system.  These matters do not however have a direct bearing on the Bill and 
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the process to resolve them in the course of preparing and consulting on the 

Environmental Flow Guidelines can proceed independently. 

Ms Nicola Davies of the Conservation Council raised a concern that the 

Environmental Flow Guidelines should be notified in the Gazette before 

commencement of the Bill.  The amendment proposed by the Government to change 

commencement of the majority of the Bill from 6 months to 12 months will allow 

adequate time to consult on the draft guidelines and gazette the final guidelines before 

the Bill commences and the Government has indicated that this will be done. 

Ms Davies questioned whether an allocation could be revoked.  Clause 24 provides 

that the Authority can reduce an allocation "in whole", in other words to revoke it.  

Legal advice is that the Government would not be liable for compensation for a 

reduction in an allocation. 

Finally, a number of witnesses raised the question of determining water resource 

charges.  I have attached a copy of the Gazette which includes an instrument requiring 

the Independent Pricing and Regulatory Commission to advise on the approach to 

establishing an appropriate water abstraction charge.  This is a public process which 

will allow all interested stakeholders to be involved in the setting of this charge. 

I trust that these explanations will help the Committee in its deliberations. 

Yours sincerely 

 

Peter Burnett (Director, Environment Protection) - 15 September 98 
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AUSTRALIAN CAPITAL TERRITORY 

GAZETTE 

SPECIAL GAZETTE 

No.S191, Thursday 3 September, 1998 

 

NOTIFICATION OF THE MAKING OF AN INSTRUMENT 

NOTICE is hereby given that the undermentioned Instrument of the Australian Capital 

Territory has been made.  Copies of the Instrument may be purchased from Publishing 

Services, Allara House, Building 3, 50 Allara Street Canberra City ACT 2601. 

Act under which 

Instrument made 

Description of 

Instrument 

 

Number and year of 

Instrument 

 

Independent Pricing and 

Regulatory Commission 

Act 1997 

Reference for Investigation 

under Section 15 and 

Specified Requirements in 

Relation to Investigation 

under Section 16 

 

No. 208 of 1998 

 

 

 

Printed by the ACT Government Printer, by the Authority of the ACT Australian 

Capital Territory, 1998. 
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AUSTRALIAN CAPITAL TERRITORY 

INDEPENDENT PRICING AND REGULATORY 

COMMISSION ACT 1997 

 

REFERENCE FOR INVESTIGATION UNDER SECTION I5 AND  

SPECIFIED REQUIREMENTS IN RELATION TO INVESTIGATION 

UNDER SECTION 16 

INSTRUMENT NO. 208 OF 1998 

 

Pursuant to subsection 15(1) of the Independent Pricing and Regulatory Commission 

Act 1997, (the Act"), I refer to the Independent Pricing and Regulatory Commission 

("the Commission") the matter of the provision of directions about prices for regulated 

services, in electricity, water and sewerage, supplied by ACTEW Corporation Limited 

in the ACT ("regulated ACTEW charges"), for the period from I July 1999 until 30 

June 2004, together with certain other matters. 

Pursuant to subsection 15(3) of the Act, the Commission’s directions will cover 

charges determined under section 48(1) of the Energy and Water Act 1998. 

Pursuant to subsection 16(1) of the Act, I specify the following requirements in 

relation to the conduct of the investigation: 

 

1. The Commission is to review and report on appropriate pricing and pricing 

methodology for the following: 

- the regulated electricity distribution services provided by ACTEW for the 5 year 

period from 1 July 1999 

- the regulated electricity retail services provided to franchise customers by ACTEW 

for the period from I July 1999 
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- the regulated water services and waste water services provided by ACTEW for the 5 

year period from July 1999, including a bulk water charge and including the option of 

absorbing the Environmental Works Charge and any other designated item in the 

pricing structure. 

- the principles that should apply for any price reset at the end of the period of the 

initial and subsequent price paths. 

2. In addition, the Commission is to advise on the approach to establishing an 

appropriate water abstraction charge that reflects sound economic and environmental 

principles as well as providing advice on the structure and level of charges that would 

apply if that approach were applied. 

 

Dated: this third day of September 1998 

Signed by: 

Kate Carnell 

Treasurer and Chief Minister 
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3. In undertaking the review the report should have regard to the following: 

(a) the protection of consumers from abuses of monopoly power in terms of 

prices, pricing policies (including policies relating to the level or structure of prices 

for services) and standard of regulated services; 

(b) standards of quality, reliability and safety of the regulated services; 

(c) the need for greater efficiency in the supply of regulated services to reduce costs 

to consumers and taxpayers; 

(d) an appropriate rate of return on any investment in the regulated industry, 

including achieving a commercial return on the assets of the businesses and having 

regard to a 

commercially appropriate capital structure for ACTEW; 

(e) the cost of providing the regulated services, including the need for pricing 

reform that ensures prices reflect full economic costs and provides an effective means 

to allocate scarce resources and reflect environmental and other externalities and the 

need to ensure timely, appropriate capital expenditure in future years. 

(f) the principles of ecologically sustainable development; 

(g) the social impacts of the decision; 

(h) considerations of demand management and least cost planning; 

(i) the borrowing, capital and cash flow requirements of persons providing regulated 

services and the need to renew or increase relevant assets in the regulated industry; 

(j) the effect on general price inflation over the medium term; 

(k) any arrangements that a person providing regulated services has entered into for 

the exercise of its functions by some other person; 

(l) the need for a transparent methodology that clearly explains on a quantitative 

basis the determinants of the proposed price path and has regard to the methodological 

developments in other jurisdictions; 
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(m) any applicable requirements of the National Electricity Law and the National 

Electricity Code, in particular, Code provisions relating to distribution network 

pricing. 

(n) the desirability for appropriate incentives to improve performance both within 

each regulatory period and between regulatory periods. 

 

4. The Commission is to investigate and provide a draft report by 12 February 1999 

which is to be made available for public examination and consultation by 23 March 

1999.  The final report is due by 3 May 1999. 

 

Minister’s Initials 
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EXPLANATORY STATEMENT 

INDEPENDENT PRICING AND REGULATORY 

COMMISSION ACT 1997 

INSTRUMENT NO. 208 OF 1998 

REFERENCE FOR INVESTIGATING UNDER SECTION 15 

AND 

SPECIFIED REQUIREMENTS IN RELATION TO INVESTIGATION UNDER 

SECTION 16 

 

Legislative Background 

The Independent Pricing and Regulatory Commission Act 1997 provides for, among 

other things, the provision of price directions for "regulated industries".  The latter is 

defined by the ACT to include an industry engaged in the supply in the ACT of 

electricity, water and or sewerage services. 

Section 15 allows referring authority (the relevant Minister in this case) to provide a 

reference in relation to prices for regulated services. 

Section 16 allows the Minister, by instrument, to specify the requirements in relation 

to the conduct of an investigation or a report on an investigation by the Commission.  

Such an instrument is a disallowable instrument for the purposes of section 10 of the 

Subordinate Laws Act 1989. 

The attached document covers the matters set out in these two sections. 
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Matters relevant to Section 15 

The document refers to the Commission an investigation into charges for electricity, 

water and sewerage services supplied by ACTEW Corporation in the ACT.  In 

relation to the period of regulation, the Commission is required to develop a medium 

term price path for a five year period commencing on the 1 July 1999.  Consistent 

with the requirements of subsection 15(3) of the Act, the investigation is to consider 

all prices determined under section 48 of the Energy and Water Act 1988. 

Matters relevant to Section 16 

The document sets out a number of matters that are to be considered by the 

Commission when conducting its investigation. 

The requirements are laid out in terms of reference and include issues which need to 

be considered in addition to those matters specifically mentioned in subsection 20(2) 

of the Act. 
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 Dissenting report by Mr Simon Corbell, MLA on the Water Resources 

Bill 1998 and Amendments 

 

I dissent from the Report of the Standing Committee on Urban Services on the 

Water Resources Bill 1998 in relation to the proposals to allow for the trading 

and sale of water allocations. 

 

I am not convinced that these provisions will adequately protect and ensure 

the continued provision of clean safe drinking water for the ACT into the 

future.     Further I am concerned that the proposed process for sale of 

allocations may ultimately result in a situation where the Territory’s valuable 

water resources are over committed as a result of a ‘competitive’ water trading 

market. 

 

My concerns are further exacerbated by the current uncertainty over the future 

ownership and responsibility for the management of the ACT’s water 

resources and infrastructure. 

 

Arguments presented by the government suggested that water allocations, in 

combination with a licence system and use of environmental flow guidelines, 

would provide the greatest possible level of environmental protection.   This 

position fails to recognise that the water allocation proposal is closely tied to 

provisions to allow for the trading and sale of such allocations.   This area has 

received no attention in the majority report yet it is the one area which poses 

the most significant potential change to the management of and demand for 

the Territory’s water resources.  I am concerned that in their deliberations a 

majority of committee members did not give consideration to this.       
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The Government has been unable to give any guarantee that the Territory’s 

water resources will not be over committed as a result of the sale of 

allocations to areas outside of the ACT. 

 

This can highlighted by the possibility that, under a private or franchise 

ownership/management model, the Territory’s domestic water supply could be 

seen as a marketable commodity to other population centres outside of 

Canberra.    Because of its quality and its potentially higher  ‘price’ in a 

competitive water market, a private operator may seek to sell water outside of 

the Territory with the result that the supply available for Canberra itself would 

be diminished.   

 

This presents a real possibility that other populations centres may postpone 

the necessary infrastructure work required to satisfy their own water 

requirements, draw on the Territory’s supply and undermine the ability of the 

ACT to meet its own future needs.  The consequences of this situation 

occurring should be a cause for serious concern. 

 

The provisions of the Water Resources Bill 1998 in relation to allowing for  

tradeable water allocations should be of significant concern for all Canberrans.    

The level of uncertainty surrounding the development of a tradeable water 

allocations regime is too great to be simply accepted as recommended in the 

majority report.  The consequences of this approach potentially risk the 

effective and safe management of the ACT’s water supply and I am unable to 

support the majority report’s recommendation in this regard.          

 

Simon Corbell, MLA - 26 October 1998 


