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TERMS OF REFERENCE 
 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 

   (i) is in accord with the general objects of the Act under 
which it is made;  

 

   (ii) unduly trespasses on rights previously established by 
law;  

 

   (iii) makes rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions; or 

 

   (iv) contains matter which in the opinion of the Committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 

(b) consider whether any explanatory statement or explanatory 
memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 

(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

 

   (iii) make rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions;  

 

   (iv) inappropriately delegate legislative powers;  or 
 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny;  

 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 

(e) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.
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The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bills—No comment 
 
The Committee has examined the following Bills and offers no comments on them: 
 

CLIMATE CHANGE AND GREENHOUSE GAS REDUCTION BILL 2010 
 
This is a bill for an Act to promote the development of policies and practices to address 
climate change, to set targets to reduce greenhouse gas emissions and to provide for 
monitoring and reporting in relation to the targets. 
 

FINANCIAL MANAGEMENT (APPOINTMENTS) AMENDMENT BILL 2010 
 
This Bill would amend the Financial Management Act 1996 and the Territory-owned 
Corporations Act 1990 in relation to the appointment of a person who is or has been a 
Minister to stated positions in a Territory authority. 
 

ROAD TRANSPORT (THIRD-PARTY INSURANCE) (GOVERNANCE) 
AMENDMENT BILL 2010 

 
This Bill would amend the Road Transport (Third-Party Insurance) Act 2008 to establish 
the office of the Australian Capital Territory Compulsory Third-Party Insurance Regulator 
(the CTP regulator) and to clarify arrangements for the keeping of accounts for the nominal 
defendant fund and for the audit of these accounts. 
 
 
Bills—Comment 
 
The Committee has examined the following Bills and offers these comments on them: 
 
CHILDREN AND YOUNG PEOPLE (DEATH REVIEW) AMENDMENT BILL 2010 

 
This Bill would amend the Children and Young People Act 2008 to establish a Children and 
Young People Death Review Committee (CYPDRC) with various functions, including the 
keeping of a register of deaths of children and young people and more generally to be 
concerned with the study of the phenomenon of such deaths and their prevention. 
 
Report under section 38 of the Human Rights Act 2004 
Do any the clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
The Bill is designed to enhance the rights of a child stated in subsection 11(2) of the HRA, 
that is that “[e]very child has the right to protection needed by the child because of being a 
child ,…”, and the right to life in subsection 9(1). The values these rights protect are to be 
taken into account in any assessment under section 28 of whether limitations on other rights 
are proportionate. 
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The right to privacy (HRA section 12) and the obtaining of information from persons and its 
recording 
 
There are three provisions to be considered. 
 
1. The Explanatory Statement states with respect to proposed section 727M of the Act: 
 

[it] provides that the CYP death review committee has the power to require people to 
provide it with written information and documents relevant to the consideration of a 
review of a death. This power is one that is commonly given to investigative bodies and 
is consistent with the powers currently available under the Discrimination Act 1991, 
Community and Health Services Complaints Act 1993 and the Human Rights 
Commission Act 2005. 

 
It is also the case that a person who without “reasonable excuse” fails to provide information 
commits an offence punishable by a maximum of 50 penalty points. The Committee also 
notes that a note to the provision points to sections 170 and 171 of the Legislation Act, 
which preserves the operation of the privilege against self-incrimination and legal 
professional privilege. 
 
This is a standard provision, but it does limit the right to privacy. The defence of “reasonable 
excuse” will limit its operation and indeed may encompass an argument that disclosure to 
the CYPDRC would adversely affect a person’s privacy. 
 
The Explanatory Statement advances a justification and the Committee refers this to the 
Assembly. The Committee does not however follow the argument “that the information 
disclosed to the [CYPDRC] committee remains confidential and that the Bill provides for 
the de-identification of any material to ensure that individuals are not named or identified as 
a result of the [CYPDRC] committee review process”. It cannot see any provision in this 
regard. 
 
2. By proposed section 727L of the Act, the CYPDRC must keep a register of the deaths of 
children and young people and various categories of information in relation thereto. Some of 
this information would be of a personal nature concerning the deceased and of other people, 
such as parents. It is not clear however whether the register would identify any child by name, 
or contain information from which identity of a child could be ascertained. Given proposed 
727O(5) (see below), it would appear that such information might be in the register. 
 
A question as to whether the keeping of such personal information in the register (if that be 
what is intended) is a justifiable limitation of the right to privacy. 
 
3. Proposed section 727O of the Act provides that the CYPDRC must report annually to the 
Minister on a number of matters, and that the Minister “may” amend the report to prevent 
the disclosure of the identity of a child or young person who has died or information that 
may allow the identity of a child or young person who has died to be worked out. 
 
There is a question whether this obligation should be mandatory. 
 
The Committee draws these matters to the attention of the Member and recommends that 
the Member respond. 
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JUSTICE AND COMMUNITY SAFETY LEGISLATION AMENDMENT BILL 2010 
(NO 3) 

 
This Bill would amend a number of laws administered by the Department of Justice and 
Community Safety. 
 
Proposed amendments to the Fair Trading (Consumer Affairs) Act 1973 
 
Proposed section 3.3 of Schedule 3 of the Act (see clause 1.18 of Schedule 1 of the Bill) 
provides that the commissioner for the purposes of the Act may provide stated information 
to the Australian Securities and Investments Commission. Proposes subsection 3.3(2) then 
states: 
 

This section applies despite anything else in this Act or another territory law. 
 
This clause does not mean what it appears to say, for, as has been accepted in a recent 
Minister’s response to a Committee report, “such a provision does not restrain the power of 
the Legislative Assembly to make laws. [Such a] provision can be amended or repealed by 
the Assembly at any like any [other] piece of legislation. The Assembly could even make 
another law that overrides the effect of this law if necessary”.1 
 
The Committee’s objection to a provision such as proposed subsection 109(3) is that it is 
misleading. It recommends that if it is to be included in a bill, a Note be inserted stating the 
points made by the Minister that were just quoted. 
 
The Committee draws this matter to the attention of the Assembly and recommends that 
the Minister respond. 
 
Proposed amendments to section 68 of the Supreme Court Act 1933 
 
Existing subsection 68C(3) would be repealed and a new provision inserted, to read: 
 

(3) In criminal proceedings tried by a judge alone, if a territory law requires a warning 
or direction to be given, or a comment to be made, to a jury in the proceedings, the 
judge must take the warning, direction or comment into account in considering his 
or her verdict (emphasis added). 

 
Existing subsection 68C(3) refers only to a “warning” that is required to be given to a jury. 
While described in the Explanatory Statement as a clarification, this is a change of some 
substance. The case-law distinguishes between the three concepts of a warning, a direction, 
and a comment and attaches different consequences to a failure of a judge to take the 
relevant action.  Whether there is a different consequence will turn in part on whether 
counsel for the defendant requested the relevant action. 
 

                                                 
1 See Scrutiny Report No. 23 of the 7th Assembly for the response of the Minister dated 3 May 2010 to 
the Committee’s comments on the Emergencies Amendment Bill 2010 in Scrutiny Report No. 22 of the 
7th Assembly. 
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This raises a question to be addressed by the Minister: what effect will this change have on 
the normal rules and principles applicable where there is an appeal from the judge-alone 
verdict on the basis that a particular warning, direction, or comment was not referred to in 
the judgment? Do the mandatory terms of proposed subsection 68C(3) mean that such a 
failure will necessarily have the result that an appeal will succeed? 
 
The Committee draws this matter to the attention of the Assembly and recommends that 
the Minister respond. 
 

PLANNING AND DEVELOPMENT (PUBLIC NOTIFICATION) AMENDMENT 
BILL 2010 

 
This Bill would amend the Planning and Development Act 2007 to require a public 
notification process applicable in a number of situations to be repeated in cases where there 
was an error in a particular notification. 
 
Comment on the Explanatory Statement 
 
The Committee commends the high standard of care taken to set out an explanation of the 
provisions of the Bill in the context of the legislative scheme. 
 

ROAD TRANSPORT (GENERAL) AMENDMENT BILL 2010 
 
This Bill would amend the Road Transport (General) Act 1999 to clarify the requirements 
for giving notice to clients of the road transport authority about impending suspension action 
or fine enforcement action, and to provide that suspension or fine enforcement action takes 
effect by operation of law if payment of the outstanding amount is not received by the 
relevant date. 
 
Comment on the Explanatory Statement 
 
The Committee commends the high standard of care taken to set out an explanation of the 
provisions of the Bill in the context of the legislative scheme. 
 

WORKING WITH VULNERABLE PEOPLE (BACKGROUND CHECKING) BILL 
2010 

 
This is a Bill for an Act to provide for background checking as part of a risk assessment of 
people working with children or vulnerable adults in the Australian Capital Territory. 
 
Background 
 
The Bill would establish a centralised background checking and risk assessment system for 
individuals working with children and vulnerable adults to reduce the risk of sexual, 
physical, emotional or financial harm or neglect. Persons seeking to engage in a regulated 
activity (in the sense of having contact with a child or vulnerable person in a regulated 
activity as part of that engagement) must apply to the Commissioner of Fair Trading to be 
registered to engage with children and vulnerable adults. The commissioner (or more 
particularly a “screening unit” within JACS) will undertake a screening of the applicant. An 
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application will not be valid unless the applicant consents to the commissioner obtaining a 
wide range of personal information about the applicant, including histories of convictions 
and of certain “non-conviction” information. The commissioner has a very wide power to 
obtain information about the applicant “from any entity”. Several strict liability offences 
underpin the requirement that a person be registered and provide information to the 
commissioner. There is provision for merits review by ACAT of significant decisions made 
under this scheme. 
 
The need for a full HRA section 28 justification of limitations to HRA rights 
 
It is evident to the Committee that many provisions of the Bill appear to limit rights stated in 
the Human Rights Act 2004, and thus to call for a demonstration from the Government of 
how these limitations are justifiable in terms of the overarching test in subsection 28(1), and 
the more particular matters stated in subsection 28(2) of that Act. It appears, however, from 
the documents publicly available,2 that the Government has not undertaken the task of a 
provision by provision analysis of the Bill to ascertain where a provision engages the HRA 
and then to make the section 28 justification.3 
  
In the end, the question is whether the limitations to the HRA rights are “demonstrably 
justified in a free and democratic society” (subsection 28(1)), and any matter relevant to 
answering this question may be advanced. In addition, the justification must address the 
particular matters stated in HRA subsection 28(2). The matter stated in paragraph 28(2)(e) – 
that is, whether there are “any less restrictive means reasonably available to achieve the 
purpose the limitation seeks to achieve” – is particularly important.4 
 
The Committee’s previous comments in Scrutiny Report No 23 of the 7th Assembly5 on the 
value of an analysis of a bill in terms of the HRA right bear repeating: 
 

The Human Rights Act is often promoted as embodying a “dialogue model”, and the first 
stage of dialogue should occur between the promoter of a bill and the Assembly. The 
point of section 38, which requires this Committee to report to the Assembly “about 
human rights issues raised by” a bill, is to ensure that when a bill is debated the Assembly 
appreciates that a provision of the bill impinges on a right protected by the Act. Given 
that section 37, which requires the Attorney-General to prepare and present a written 
“compatibility” statement to the Assembly, has been (with very few exceptions) 
understood to be satisfied by a single line statement of compatibility with the Act,6 the 
Explanatory Statement must be the vehicle for a Minister to identify the rights issues that 
are raised by a bill, and to explain either why it is considered that any relevant provision 
does not derogate from a right, or, if it does, why that derogation is compatible with HRA 

                                                 
2 ACT Department of Disability, Housing and Community Services, A Working with Vulnerable People 
Checking System for the ACT: Discussion Paper, August 2009; ACT Department of Disability, Housing 
and Community Services, A Working with Vulnerable People Checking System for the ACT: Policy Position, 
August 2010; and the Explanatory Statement to this Bill. 
3 There is some detailed consideration of the strict liability offences – see below. 
4 See for more detail, Scrutiny Report No 25 of the 7th Assembly, concerning the Road Transport (Drink 
Driving) legislation Amendment Bill 2009. 
5 In the section “Comments on Government response – Crimes (Sentence Administration) Bill 2010”. 
6 Where the Attorney considers that a provision in a bill is not compatible, the obligation to explain 
why this is so will require more than a single line statement. The Attorney’s obligations extend only 
to bills presented by a Minister. 
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section 28. The first stage in the dialogue is then the Explanatory Statement. The next 
stage is the Committee report, followed by debate in the Assembly.7  

 
In Victoria, the Second Reading speech to a bill contains a quite often lengthy compatibility 
statement. This statement takes up every provision of a bill in respect of which an issue of 
compatibility with the Victorian Charter of Rights could be raised, and then, by specific 
reference to the matters such as are found in HRA subsection 28(2), provides a justification 
for saying that the provision of the bill is compatible (or, in rare cases, that it is not). 
 
This practice is best practice, and the Committee urges the Government to adopt it. The ACT 
was the first Australian jurisdiction to adopt a Human Rights Act. While there was a need for 
a settling in period in which the Government could set up structures for its implementation, it 
is the case that in this crucial respect of providing an adequate compatibility statement, 
Territory practice has not come up to the mark. 
 
The Committee will proceed by outlining key aspects of the scheme, and then identifying 
rights issues. 
 
Key aspects of the scheme 
 
1. Key concepts are very broadly defined: 
 

 “vulnerable person” embraces a “child” (being any person under the age of 18 
years), and “an adult who is — (i) disadvantaged; and (ii) accessing a regulated 
activity in relation to the disadvantage”: clause 6.8 There is no apparent limit to the 
ways in which a person might be disadvantaged;9 

 
 “regulated activity” means an activity or service mentioned in schedule 1, or 

prescribed by regulation, but not an activity or service declared by the Minister not to 
be a regulated activity: clause 7. Schedule 1 mentions six kinds of services or 
activities relating to children, and 12 kinds relating to vulnerable people. Some of 
these categories are very broadly stated, such as, for example, that of conducting an 
“activity” or providing a “service” to “(a) people and families suffering social or 
financial hardship; or (b) people who need support to live independently”: clause 1.15 
of Schedule 1; 

 
 a person is “engaged in a regulated activity if the person – (a) has contact with a 

vulnerable person as part of engaging in the activity; and (b) is engaged in the activity 
in any capacity …”: clause 810; 

 

                                                 
7 The Explanatory Statement also plays a role in the promotion of dialogue, at this pre-enactment 
stage, between the promoter of the bill and the public. It also serves to promote knowledge of the 
rights stated in the Act. 
8 Thus, “[w]hile a child is considered vulnerable at all times, adults are considered vulnerable only 
when disadvantaged and only at the time of accessing a regulated activity in relation to the 
disadvantage”: Explanatory Statement at 6. 
9 An Example attached to this definition instances the case of “an adult who suffers social or financial 
hardship”. 
10 An Example attached to this definition instances the case of a “volunteer”. 
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 “contact” means non-incidental contact that “would reasonably be expected as a 
normal part of engaging in the activity”, and includes oral and written 
communication: clause 9; and  

 
 “employer” in relation to a regulated activity “means an entity for whom a person 

engages in the activity”: clause 10. 
 
2. The key element of the scheme is the requirement that a person “be registered to engage in 
a regulated activity”: subclause 11(1). There is then a statement in subclause 11(2) of a wide 
range of exemptions from this requirement, including persons who are “under 16 years old”; 
or persons “engaged in the activity (other than an overnight camp for children) for not more 
than — (i) three days in any four-week period; and (ii) seven days in any 12-month period”; 
or a close relative acting in defined roles; or certain public officers acting in defined roles. 
 
3. An offence will be committed by an unregistered person (who is required to be registered) 
who engages in a regulated activity. Where the person knows, or is reckless about whether, 
(i) the person is engaging in a regulated activity; and (ii) is required to be registered, 
subclause 12(2) states a maximum penalty of 200 penalty points and/or two years 
imprisonment. Where the person does not have either of these degrees of knowledge, the 
strict liability offence in subclause 12(1) states a maximum penalty of 50 penalty points 
and/or 6 months imprisonment. 
 
Clause 13 provides for two similar offences where an employer engages a person in a 
regulated activity, and the person is required to be registered does not have a registration. 
 
These offences do not apply where the unregistered person is engaging in a regulated activity 
in the circumstances set out in clause 14.11 
 
4. Part 4 of the Bill provides for the making of an application for registration by a person to 
the commissioner. 
 
4A. The application must contain: 
 

 personal information about the applicant, and evidence of identity;  
 
 the name of any prospective employer; 
 

                                                 
11 “This clause establishes that an unregistered person may work in a regulated activity pending the 
outcome of an application to the commissioner under certain conditions, including that the person is 
not disqualified and a registered person is present at all times. The purpose of the clause is to enable 
service providers to engage essential staff promptly if certain safeguards are in place”: Explanatory 
Statement at 8. 
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 a consent12 for the commissioner to (i) conduct checks concerning an “applicant’s 
criminal history, non-conviction information and any other information about the 
applicant that may be relevant in deciding the application”: subclause 16(2); (ii) seek 
information or advice from any entity under clause 31 (to assist in making a risk 
assessment) or clause 47 (to monitor whether a registered person “continues to pose 
no risk or an acceptable risk of harm to a vulnerable person”); and (iii) contact the 
named employer (if any) in relation to the status of the applicant’s application or 
registration; and 

 
 a statutory declaration concerning whether the applicant has been convicted or found 

guilty of relevant offences outside of Australia. 
 
4B. Clause 19 would create strict liability offences where a person who has applied for 
registration fails within 14 days of the relevant event to inform the commissioner of (i) a new 
charge for a relevant offence, or (ii) of a conviction or finding of guilt for a relevant offence. 
A maximum penalty of 50 penalty units and/or 6 months imprisonment applies to these 
offences 
 
5. Part 5 of the Bill provides for the making of a “risk assessment”, being “an assessment by 
the commissioner of whether the person poses an unacceptable risk of harm to a vulnerable 
person”: subclause 21(1).13 
 
5A. The commissioner “must make guidelines (risk assessment guidelines) about how risk 
assessments are to be conducted …” (subclause 25(1)), and “must provide for — (a) matters 
the commissioner must or may take into account in conducting a risk assessment; and (b) 
how those matters must or may be taken into account”: subclause 26(1). In addition, the 
guidelines must provide for certain matters to be taken into account, including: 
 
 the person’s “criminal history” (paragraph 26(2)(a)), and clause 27 states how this 

information is to be evaluated; 
 
 “non-conviction information” about the person (paragraph 26(2)(b), and clause 28 states 

how this information is to be evaluated; and 
 
 “any other information the commissioner believes on reasonable grounds is or may be 

relevant in deciding whether, in engaging in the activity, the applicant poses a risk of 
harm to a vulnerable person”(paragraph 26(2)(e)), and clause 29 states how this 
information is to be evaluated. 

 
The concept of “criminal history” embraces “any conviction of, or finding of guilt against, 
the person for a relevant offence”.14 The concept of “non-conviction information” about a 
person 
 

                                                 
12 The Explanatory Statement at 3 refers to this as “informed consent”,  and while an applicant could 
determine what might happen as a consequence of giving consent, it should be noted that he or she 
has no choice but to consent if they desire to be registered. 
13 The concept of “harm” is not defined, but an Example attached to subclause 21(1) instances the 
cases of “emotional” and “financial” harm. 
14 A conviction does not include a spent conviction (see Spent Convictions Act 2000, paragraph 16(c) (i)). 
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means any of the following information about a relevant offence (or an alleged relevant 
offence): 

(a) the person has been charged with the offence but— 

 (i) a proceeding for the alleged offence is not finalised; or 

 (ii) the charge has lapsed, been withdrawn or discharged, or struck out; 

(b) the person has been acquitted of the alleged offence; 

(c) the person has had a conviction for the alleged offence quashed or set aside; 

(d) the person has been served with an infringement notice for the alleged offence; 

(e) the person has a spent conviction for the offence: clause 23. 
 
The concept of a “relevant offence” is exhaustively, but widely defined, and apart from the 
obvious cases, includes, for example, an offence “involving dishonesty or fraud”; or “relating 
to property; or “a driving offence”: clause 24. 
 
5B. A risk assessment guideline is a notifiable (and not a disallowable) instrument. 
 
5C. A risk assessment “must be conducted in accordance with the risk assessment guidelines” 
(subclause 30(2)), and by clause 31 
 

[t]he commissioner may seek information or advice from any entity the commissioner 
considers may be able to give information or advice that will assist the commissioner in 
conducting a risk assessment for a person.15 

 
5D. Where the commissioner “is satisfied that the person poses an unacceptable risk of harm 
to a vulnerable person (a negative risk assessment)’, he or she must provide written reasons 
in support of this intention, and that the latter may seek reconsideration of the proposal under 
clause 33 on the ground that the assessment “has been made because of incomplete or 
incorrect information”: clause 32. 
 
5E. After a reconsideration, the commissioner must refuse to register the applicant if 
“satisfied that the person poses an unacceptable risk of harm to a vulnerable person” 
(paragraph 35(1)(a)). The commissioner must refuse registration if the applicant did not seek 
a reconsideration, or, having done so, did not provide certain information to the 
commissioner (paragraph 35(1)(b)). 
 
5F. Clause 35 also provides, as the Explanatory Statement states, that “the commissioner 
must tell the applicant that the commissioner refuses to register the applicant and the reasons 
why.  The commissioner must also give the person a reviewable decision notice, which 
allows the person to ask the ACT Civil and Administrative Tribunal to review the 
commissioner’s decision”. Any relevant employer must also be informed, although not of the 
reasons for the refusal to register. 
 

                                                 
15 In an application, the person must consent to such action by the commissioner under clause 31 
(paragraph 16(2)(a)(ii)), and more generally consent to the commissioner having power to “check the 
applicant’s criminal history, non-conviction information and any other information about the 
applicant that may be relevant in deciding the application”: paragraph 16(2)(a)(i)). 



10 
 

Scrutiny Report No. 27—20 September 2010 

6. Part 6 of the Bill provides for the registration of applicants in respect of whom the 
commissioner “is satisfied … poses no risk or an acceptable risk of harm to a vulnerable 
person” (subclause 36(1)).16 The person and any named employer must be informed. 
 
6A. A registration “may be subject to conditions” (subclause 37(1)), or, more specifically,  
subject to the condition “that the person may engage only in stated regulated activities for a 
stated employer”: subclause 37(2). An applicant may seek reconsideration of an exercise of 
this power on the ground that the assessment “has been made because of incomplete or 
incorrect information”: paragraph 38(2)(b). 
 
6B. An offence will be committed by registered person who contravenes a condition of the 
registration. Where the person knows, or is reckless about whether they have contravened the 
requirement, subclause 42(3) states a maximum penalty of 200 penalty points and/or two 
years imprisonment. Where the person does not have either of these degrees of knowledge, 
the strict liability offence in subclause 42(1) states a maximum penalty of 50 penalty points 
and/or 6 months imprisonment. 
 
6C. Division 6.2 provides for the issuing of registration cards that will contain a unique 
identifying number. There are strict liability offences in relation to failing to produce a card 
on demand by a police officer or person authorised by the commissioner (clause 44), and of 
failing to return a card on suspension or cancellation of the card (clause 46). The maximum 
penalty for a clause 44 offence is 10 penalty points, and for a clause 46 offence is “50 penalty 
units, imprisonment for 6 months or both”. 
 
The Committee notes that there is a lack of clarity surrounding the times at which a person 
could be asked to produce the card.  Are these times limited to periods in which the person is 
engaged in the relevant activity, or might the person be asked at any other reasonable time? 
 
6D. Division 6.3 provides for the monitoring of registered people. Clause 47 provides: 
 

(1) The commissioner may seek information or advice from any entity the 
commissioner considers may be able to give information or advice that is relevant to 
whether a registered person continues to pose no risk or an acceptable risk of harm 
to a vulnerable person. 

 [Example omitted] 
 
(2) An entity may give information or advice in response to a request under this section 

and, in doing so, does not contravene any duty of confidentiality the entity has 
under any law or agreement, despite anything to the contrary in the law or 
agreement. 

 
The result of any such exercise (or for any other reason) may be that the commissioner 
“believes on reasonable grounds that there is new relevant information about a registered 
person” (subclause 48(1)). If so, the commissioner must conduct an additional risk 
assessment for the person taking into account the new relevant information, and tell the 
person in writing that the additional risk assessment is being conducted: subclause 48(2). 
(The commissioner has an unconfined discretion to suspend the person’s the person’s 
registration while the assessment is conducted: subclause 51(2).) 

                                                 
16 Registration must be for not longer than three years: subclause 36(3). 
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If “satisfied that that the person poses no risk or an acceptable risk of harm to a vulnerable 
person, the commissioner may — (a) leave the person’s registration unchanged; or (b) make 
the person’s registration conditional”: subclause 48(3). 
 
6E. By clause 49, there are strict liability offences in relation to failing to tell the 
commissioner that the person has been “charged with a relevant offence” or “convicted or 
found guilty of a relevant offence. The maximum penalty for each offence is “50 penalty 
units, imprisonment for 6 months or both”. 
 
By clause 50, there is a strict liability offences in relation to failing to inform the 
commissioner of a change in the registered person’s name or address within 14 days after the 
relevant event. 
 
7. Division 6.4 provides for the suspension or cancellation of registration. One instance is 
where the person has contravened a requirement of a condition on the registration and the 
“commissioner believes on reasonable grounds that suspension or cancellation is necessary 
for this Act”: subclause 51(1). A second is where the commissioner, after conducting an 
additional risk assessment for the person “is satisfied that the person poses an unacceptable 
risk of harm to a vulnerable person”, in which case the registration must be cancelled: 
subclause 51(3).  
 
In both instances (it would appear), notice of proposed suspension or cancellation of 
registration, stating the ground the action, must be given, and the person may within 14 days 
give reasons why the person considers that the registration should not be suspended or 
cancelled: clause 52. 
 
The commissioner, having complied with clause 52 and considered any reasons given by the 
person, must suspend or cancel a person’s registration if “satisfied that the ground for 
suspension or cancellation under section 51 exists”: subclause 53(1). 
 
8. Part 7 provides for review by ACAT of decisions made under the provisions of the Bill that 
would have a significant impact on the interests of an applicant for registration or of a 
registered person. 
 
9. Clause 58 provides for offences in relation to the use of, or the divulging of, protected 
information, being “information about a person that is disclosed to, or obtained by, a person 
to whom this section applies because of the exercise of a function under this Act by the 
person or someone else” (subclause 58(6)). 
 
Report under section 38 of the Human Rights Act 2004 
Do any the clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
The rights enhancement dimension of the scheme17 
 

                                                 
17 The material in this section has borrowed from the UK Parliament’s Joint Committee On Human 
Rights Twenty-Fifth Report Session 2005-06 report on the Safeguarding Vulnerable Groups Bill: 
http://www.publications.parliament.uk/pa/jt200506/jtselect/jtrights/241/24105.htm#n16 
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The scheme of the Bill is designed (and no doubt would) protect the rights of children and 
vulnerable adults, it is commended for the contribution it seeks to make to the protection of 
these vulnerable groups. The steps taken by this Bill are clearly intended to enhance the 
rights of a child stated in subsection 11(2) of the HRA, that is that “[e]very child has the 
right to protection needed by the child because of being a child …”. They will also enhance 
the right to liberty and security of children and vulnerable adults in HRA subsection 18(1). 
The right to equal and effective protection against discrimination on any ground (HRA 
subsection 9(3)) will also be enhanced. The provisions of United Nations Convention on the 
Rights of the Child reinforce the State's positive obligation to protect the needs of our 
children, through appropriate legal protection.18 
 
The values these rights protect are to be taken into account in any assessment under section 
28 of whether limitations on other rights are proportionate. 
 
However, despite the legitimacy of the aim this Bill serves, its operation engages the 
individual rights of each person subject to the operation of the new scheme and any 
interference must be justified and proportionate.  As indicated above, an issue arising in 
respect of some aspects of the Bill – in particular, the definition provisions – is whether the 
Bill takes the least restrictive approach to the limitation to the right to privacy. 
 
The rights to privacy and reputation: HRA section 12 
 
The scheme will have a significant impact on the estimated19 12% of the population of the 
Territory - some 42,000 people – who will need to be registered and thus subject to 
background checking. Many other people will be affected by the scheme. For example, the 
commissioner may seek information about an applicant, or a registered person, from any 
“entity”. Under the Dictionary in the Legislation Act, this term embraces persons as well as 
corporate and unincorporated bodies. Thus, the friends, work colleagues and acquaintances of 
the subject of the commissioner’s request will find that they are called upon to divulge 
information about the subject. Furthermore, the checking process will impinge on the privacy 
of other persons.20 
 
The impacts on the privacy of an applicant 
 
First, an applicant must provide personal information to the commissioner. 
 
Secondly, the commissioner will check the applicant’s criminal history, non-conviction 
information and any other information about the applicant that may be relevant in deciding 
the application. Just what checking may involve is indicated in part by clauses 27, 28 and 29. 
The application of these provisions in a risk assessment process will involve a large ranging 
and extensive inquiry into the private affairs of an applicant. For example, under section 28 in 
relation to some aspect of the applicant’s criminal history, the commissioner will assess 
matters such as “whether the person’s circumstances have changed since the offence was 
committed”, “the person’s attitude to the offence”, and “if the person has undergone a 
program of treatment or intervention for the offence—any assessment of the person following 

                                                 
18 UN Convention on the Rights of the Child, preamble, Articles 3, 19, 34, 36. 
19 See ACT Department of Disability, Housing and Community Services, A Working with Vulnerable 
People Checking System for the ACT: Policy Position, August 2010 at 7. 
20 Note for example what will be involved in an application of paragraph 28(e). 
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the program”. Under section 27 in relation to some aspect of the applicant’s criminal history, 
the commissioner will assess matters such as “the nature, gravity and circumstances of the 
offence or alleged offence”, and “the nature, extent and outcome of any investigation into the 
offence or alleged offence”. 
 
Thirdly, under clause 31, the commissioner may obtain from “any entity” information or advice 
– which might of course concern the private affairs of the applicant - the commissioner 
considers will assist the commissioner in conducting a risk assessment for a person. 
 
Fourthly, under clause 47, the commissioner may seek from “any entity” information or 
advice the commissioner considers is relevant to whether a registered person continues to 
pose no risk or an acceptable risk of harm to a vulnerable person. In this respect, the entity 
that gives the information or advice may do so without contravening any duty of 
confidentiality the entity has under any law or agreement, despite anything to the contrary in 
the law or agreement.  
 
Fifthly, the commissioner has other powers to require an applicant to provide information to 
the commissioner. 
 
The displacement of legal safeguards of privacy 
 
It is evident that compelling a person to reveal personal information limits the right to privacy 
(and probably their freedom of speech). A law that removes the protection afforded by the law 
concerning breach of confidence removes a significant common law protection of privacy. 
 
ACT21 or Commonwealth government agencies are obliged to observe the principle stated in 
Information Privacy Principle 11.1 stated in section 14 of the Commonwealth Privacy Act 
1988 – that is, that “A record-keeper who has possession or control of a record that contains 
personal information shall not disclose the information to a person, body or agency (other 
than the individual concerned)”. But IPP 11.1 does not apply where “the disclosure is 
required or authorised by or under law”. This exception will be picked up by those provisions 
of the Bill that authorise these government agencies to provide personal information about an 
applicant to the commissioner. 
 
Assessing the proportionality of these impacts on privacy 
 
Are there less restrictive measures available? 
 
In a response22 to the Discussion Paper that sought responses to any early version of 
proposals for this scheme,23 the Office of the Privacy Commissioner stressed the need for a 
careful delineation of the coverage of the scheme in order to minimise its impact on the right 
to privacy. The response argued that: 

                                                 
21 ACT Government agencies are bound by the Privacy Act as it was at 1 July 1994 when the 
Australian Capital Territory Government Service (Consequential Provisions) Act 1994 commenced and 
as modified by the schedule in that Act (the schedule is found at: 
www.austlii.edu.au/au/legis/cth/consol_act/actgspa1994806/sch3.html)). 
22 Submission to the ACT Department of Disability, Housing and Community Services, October 2009 
(a link is provided at http://www.dhcs.act.gov.au/publications/wwvpc). 
23ACT Department of Disability, Housing and Community Services, A Working with Vulnerable People 
Checking System for the ACT: Discussion Paper, August 2009. 
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The breath of the definition that is settled on for ‘vulnerable adult’ will have a significant 
bearing on the scope of the prospective employees and existing employees who will be 
subject to background checking. This in turn will have a correlation with the amount of 
personal information that is collected. Good privacy practice suggests limiting collection 
of personal information to essential purposes. … a clearer definition of ‘vulnerable 
people’ may result in more effectively targeting the appropriate potential, and existing, 
employees for the proposed background checking system and reduce the risk of collecting 
personal information unnecessarily.24 

 
There thus arises a question as to whether the Bill could have adopted a less comprehensive 
definition of the concept of a “vulnerable person”. In terms of HRA paragraph 28(2)(e), the 
question is whether there are “any less restrictive means reasonably available to achieve the 
purpose the limitation seeks to achieve”. This is an issue that needs to be addressed by the 
Minister. 
 
The Office of the Privacy Commissioner also pointed to the need to ensure that: 
 

the breadth of the occupations and services listed may result in individuals being subject 
to screening, when they are not actually working with vulnerable people [and] suggests 
further consideration be given to the list of proposed regulated activities to ensure that the 
proposed background checking system will only apply to individuals who will be working 
with vulnerable people. 

 
In this respect too, the paragraph 28(2)(e) issue needs to be addressed by the Minister. 
 
The Office also pointed to the undesirability of displacing the scheme under a spent 
convictions scheme (as is achieved in the definition of “non-conviction information”): 
 

While the Office acknowledges the importance of determining whether an individual 
seeking to work with vulnerable people holds criminal convictions in relation to certain 
offences, the Office is also aware of the sensitivity attaching to personal information that 
relates to an individual’s criminal history information. This is because there is potential 
for an individual to be stigmatised, embarrassed or discriminated against as a result of this 
information. 

 
For this reason, the Office considers that the collection of criminal history information, in 
particular, the collection of criminal convictions normally excluded under the Spent 
Convictions Schemes should only occur where it is necessary to fulfil an important public 
interest objective and the collection is necessary or directly related to fulfilling that 
objective. 

 
In this respect too, the paragraph 28(2)(e) issue needs to be addressed by the Minister. 
 
In these comments, the Committee has not attempted an exhaustive statement of where a 
measure less restrictive of rights might be adopted. That is a matter for the Minister to 
address in relation to each aspect of the scheme of the Bill. 
 

                                                 
24 The Office suggested a quite narrow definition. 
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Are there protections that might be added to the scheme? 
 
One particular matter that occurs to the Committee is the addition of a provision – such as is 
commonly found in licensing and registration schemes – for the holder of the registrant to 
surrender the registration (and thus, of course, to be able to have contact with children or 
vulnerable adults). It is difficult to see how such a facility could damage the operation of the 
scheme in relation to that person. 
 
This is a matter for the Minister to address. 
 
Fair trial in the context of administrative decision-making – HRA subsection 21(1) 
 
Some aspects of the scheme raise an issue as to whether in a particular respect the scheme 
satisfies HRA subsection 21(1). 
 
Some administrative discretions that are not conditioned upon the holder of the power acting 
upon “reasonable grounds” or some equivalent basis 
 
There are several critical provisions in the Bill that do not condition the exercise of a 
discretion on the part of the commissioner on his or her having “reasonable grounds” to 
exercise the power, being the powers in section 31, subsections 31(1), 35(1), 37(1), paragraph 
39(3)(b)(ii), subsections 47(1), 51(2), 51(3), and paragraph 53(1)(c). 
 
The Committee notes that there are comparable provisions that do state a reasonable grounds 
qualification; see subsections 34(2), 40(2), 48(1), and paragraph 51(1)(c). 
 
The Committee recommends that the Minister advise the Assembly why in each case the 
exercise of the relevant discretion could not be conditioned upon the holder of the power 
acting upon “reasonable grounds” or some equivalent basis. 
 
A limitation on the scope of the reconsideration powers 
 
Provision for a person aggrieved by a decision to seek internal reconsideration of the relevant 
administrative action is beneficial to an applicant, and enhances the overall fairness of a 
decision-making scheme. In this scheme certain decisions of the commissioner are amenable 
to such review. For example, upon the commissioner giving an applicant a proposed negative 
notice under subsection 32(1), the applicant may, within 14 days, ask the commissioner “to 
reconsider the application based on new or corrected information” (paragraph 32(2)(a)). The 
commissioner is then obliged to “conduct a risk assessment (a revised risk assessment) 
considering the new or corrected information” (subclause 33(3)). 
 
A decision under subsection 32(1) will in some circumstances have a significant impact on 
the person affected, and the question arises as to whether this ground of review is too 
restrictive. It would not, for example, permit the applicant to seek reconsideration on the 
ground that the reasoning of the commissioner, based on the information that was before the 
commissioner, did not support the findings involved in making the a proposed negative 
notice. 
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The question arises: should the applicant be permitted to seek reconsideration on a full merits 
review basis? That is, to submit that the relevant decision is not the correct or preferable 
decision to be made? In other words, clause 32 might provide simply that the applicant can 
seek reconsideration of the decision under subsection 32(1). 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Minister respond. 
 
Non-conviction information and the right to privacy (HRA section 12) and presumption of 
innocence (HRA subsection 22(1)) 
 
There is a question whether the ability of the commissioner in making a risk assessment to 
have regard to “non-conviction” information undermines the presumption of innocence. The 
Committee considered this issue in an analogous context in Scrutiny Report No 18 of the 
7th Assembly, concerning the Health Practitioner National Law. It quoted comments by the 
Victorian Scrutiny Committee concerning the Queensland model for this law: 
 

While the Committee considers that facilitating National Boards’ access to unresolved criminal 
charges is not an arbitrary limit on applicants’ right to privacy, it is concerned that the same 
cannot be said for access to charges that have been resolved in favour of the applicant. 

In addition, the Committee considers that a denial of registration on the basis of criminal 
charges that have been resolved in the applicant’s favour may engage the Charter right of 
charged persons ‘to be presumed innocent until proven guilty according to law’. While the 
Victorian Supreme Court has held that a health regulator can consider the subject-matter of 
unresolved charges when making registration decisions, different considerations may apply in 
relation to finalised criminal charges, especially acquittals. In particular, the European Court 
of Human Rights has held that the presumption of innocence will be infringed if a 
government body acts in a way that casts doubt on the correctness of a verdict of acquittal.25  

The Committee notes that … an English judge … dismissed a claim based on the rights to 
privacy and the presumption of innocence.26 However, late last year, a unanimous ruling 
of the European Court’s Grand Chamber held, in a different context, that the indefinite 
retention on a state investigative database of data about unconvicted persons on the same 
basis as data on convicted persons is incompatible with the right to privacy.27  

 
This Committee considers these observations to be applicable to this Bill, and recommends 
that the Minister advise the Assembly why it should not be considered that provisions of the 
Bill permitting or requiring the gathering and consideration of information about criminal 
charges resolved in an applicant’s favour are an arbitrary interference with an applicant’s 
privacy; and why they should not be viewed as incompatible with the HRA right of those 
applicants to be presumed innocent until proven guilty. 

                                                 
25 Sekanina v Austria [1993] ECHR 37, [30]: “The voicing of suspicions regarding an accused’s 
innocence is conceivable as long as the conclusion of criminal proceedings has not resulted in a 
decision on the merits of the accusation. However, it is no longer admissible to rely on such 
suspicions once an acquittal has become final.” See also Rushiti v Austria [2000] ECHR 106. 
26 D v Secretary of State for Health [2005] EWHC 2884 (Admin). Although the judge, citing the issue’s 
uncertainty and importance, granted leave to the doctor concerned to appeal the ruling, no such 
judgment has eventuated. 
27 S & Marper v UK [2008] ECHR 1581, [122]. 
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The definition of non-conviction information also includes information about any spent conviction 
for an offence. This provision appears to undermine the policy of the Spent Convictions Act 2000, 
which in turn may be argued to rest on the protection of the right to privacy. 
 
The Committee draws this matter to the attention of the Assembly and recommends that the 
Minister respond. 
 
The strict liability offences and the presumption of innocence (HRA subsection 22(1)) 
 
The various strict liability offences have been noted above. The Explanatory Statement does 
note that these provisions engage the HRA, and while there is no reference to HRA section 
28, it does argue that: 

[t]he use of strict liability offences for the registration of people working with vulnerable 
people can be justified on the basis that offences will apply to people who choose to 
engage in regulated activity and are on notice that they are operating in a regulated 
context. It is on this basis that the Government believes that the use of strict liability 
offences contained in this Bill is relevant to the policy objectives of minimising the risk 
of harm to vulnerable people, which is demonstrably justifiable and reasonable. 

 
This is an acceptable line of justification if it is accepted that engaging with a child or 
vulnerable person in a regulated activity is comparable to the more usual context – such as 
the regulation of a business, trade or profession – in which strict liability offences are 
employed as a regulatory tool. It might be argued that given that some 42,000 people will be 
affected by the scheme, the analogy with a regulated profession or trade is weak. 
 
In respect of the strict liability offence in subclause 12(1), it might be argued that given the 
width and lack of clarity in the definition provisions, in many cases the person who commits 
the actions that constitute physical elements of this offence would have had no awareness of 
the need to register. 
 
There is then a question whether some of these offences should be ones of strict liability. 
 
The fact that imprisonment is a possible penalty for breach of several of these offences is 
addressed only by the argument that this penalty “is set at a level that a person will regard as 
a sanction rather than a mere expense for breaching the provision”. There are however 
serious human rights concerns where imprisonment is a penalty. 
 
The Committee has been informed that when the Human Rights and Criminal Law Units of 
the Department of Justice and Community Safety assesses whether an offence is suitable to 
be a strict liability offence, they have regard, among other matters, to the severity of penalty 
for the offence, and take the view that “[a] penalty of imprisonment is very serious, and 
requires exceptional justification”.28 
 
In Scrutiny Report No 38 of the 5th Assembly, the Committee drew attention to the possibility 
that the derogation of the rights that is involved in the creation of a strict liability offence 
would not be justifiable where the potential punishment included imprisonment. In that 

                                                 
28 See letter to the Committee from the Chief Minister concerning the Road Transport (Mass, 
dimensions and Loading) Bill 2009, attached to Scrutiny Report No 8 of the 7th Assembly. 
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report, it quoted the words of Lamer CJ of the Supreme Court of Canada in R v Wholesale 
Travel Group Inc [1991] 3 S.C.R. 154 at 184: 
 

The rationale for elevating mens rea from a presumed element … to a constitutionally 
required element, was that it is a principle of fundamental justice that the penalty imposed 
on an accused and the stigma which attaches to that penalty and/or to the conviction itself, 
necessitate a level of fault which reflects the particular nature of the crime. 

 
Moreover, the severity of the punishment for an offence may be such that it will derogate 
from the HRA right not to be “treated or punished in a cruel, inhuman or degrading way”: 
HRA paragraph 10(1)(b). To imprison a person for committing an act they did not intend to 
commit might well be regarded as breaching this right.  
 
Since the commencement of the HRA, the Committee has, on a number of occasions, raised 
the issue whether a strict liability offence to which attaches a punishment of imprisonment 
can be regarded as a justifiable derogation of the relevant HRA rights. It considers that there 
is a serious question about the HRA compatibility of such provisions.  
 
The Committee suggests that the severity of the punishments provided for in the offence 
sections be reviewed.  For example, strict liability offence of failing to return a registration 
card that has been suspended or cancelled within 14 days is punishable by 50 penalty points, 
imprisonment for six months or both. 
 
The Committee considers that there is a serious question as to whether the strict liability 
offence provisions that provide for imprisonment as a punishment are compatible with the 
Human Rights Act. The Committee draws this matter to the attention of the Assembly and 
recommends that the Minister address this issue. 
 
Does the Bill inappropriately delegate legislative power? 
Does the Bill subject the exercise of legislative power to insufficient scrutiny? 
 
The process of risk assessment is of critical significance to the integrity of the scheme and to 
the extent to which it will impact on applicants for registration, and of registered persons. 
This assessment is to take place in terms of guidelines to be issue by the commissioner. 
While some provisions of the Bill stipulate what must be provided by the guidelines, a 
substantial area of choice is left to the commissioner. The Committee notes that a risk 
assessment guideline is only “notifiable” and is not disallowable. 
 
The first issue is whether the power to make guidelines is an inappropriate delegation of 
legislative power, that is: is it of such significance to the scheme that the risk assessment 
principles should be stated in the Act? 
 
The second issue, assuming that the power to make guidelines is appropriate, is whether the 
lack of a power in the Assembly to disallow means that the exercise of the power is 
insufficiently subject to legislative Scrutiny. 
 
The Committee draws these matters to the attention of the Assembly and recommends that 
the Minister respond. 
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SUBORDINATE LEGISLATION 
 
Disallowable Instruments—No comment 
 
The Committee has examined the following disallowable instruments and offers no 
comments on them: 
 
Disallowable Instrument DI2010-176 being the Education (Non-government Schools 
Education Council) Appointment 2010 (No. 2) made under section 109 of the Education 
Act 2004 appoints a specified person as an education member of the Non-government 
Schools Education Council.  

Disallowable Instrument DI2010-177 being the Education (Government Schools 
Education Council) Appointment 2010 (No. 2) made under paragraph 57(2)(c) of the 
Education Act 2004 appoints a specified person as an education member of the 
Government Schools Education Council.  

Disallowable Instrument DI2010-178 being the Utilities (Consumer Protection Code) 
Determination 2010 (No. 2) made under sections 59 and 63 of the Utilities Act 2000 
revokes DI2010-108 and determines the Consumer Protection Code—July 2010.  

Disallowable Instrument DI2010-179 being the Health (Fees) Determination 2010 
(No. 3) made under section 192 of the Health Act 1993 revokes DI2010-142 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2010-189 being the Housing Assistance Public Rental 
Housing Assistance Program 2010 (No. 1) made under subsection 19(1) of the Housing 
Assistance Act 2007 repeals DI2008-112 and approves the Housing Assistance Public 
Rental Housing Assistance Program 2010 (No. 1).  

Disallowable Instrument DI2010-190 being the Betting (ACTTAB Limited) Rules of 
Betting Determination 2010 (No. 1) made under subsection 55(1) of the Betting (ACTTAB 
Limited) Act 1964 revokes DI2009-194 and determines the Rules of Betting.  
 
Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers these 
comments on them: 
 
Are these appointments validly made? 

Disallowable Instrument DI2010-180 being the Cemeteries and Crematoria (ACT 
Public Cemeteries Authority Governing Board) Appointment 2010 (No. 1) made under 
section 29 of the Cemeteries and Crematoria Act 2003 and section 79 of the Financial 
Management Act 1996 appoints a specified person as chair of the ACT Public Cemeteries 
Authority governing board.  

Disallowable Instrument DI2010-181 being the Cemeteries and Crematoria (ACT 
Public Cemeteries Authority Governing Board) Appointment 2010 (No. 2) made under 
section 29 of the Cemeteries and Crematoria Act 2003 and section 79 of the Financial 
Management Act 1996 appoints a specified person as deputy chair of the ACT Public 
Cemeteries Authority governing board.  
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Disallowable Instrument DI2010-182 being the Cemeteries and Crematoria (ACT 
Public Cemeteries Authority Governing Board) Appointment 2010 (No. 3) made under 
section 29 of the Cemeteries and Crematoria Act 2003 and paragraph 78(5)(b) of the 
Financial Management Act 1996 appoints a specified person as a member of the ACT 
Public Cemeteries Authority governing board.  

Disallowable Instrument DI2010-183 being the Cemeteries and Crematoria (ACT 
Public Cemeteries Authority Governing Board) Appointment 2010 (No. 4) made under 
section 29 of the Cemeteries and Crematoria Act 2003 and paragraph 78(5)(b) of the 
Financial Management Act 1996 appoints a specified person as a member of the ACT 
Public Cemeteries Authority governing board.  

Disallowable Instrument DI2010-184 being the Cemeteries and Crematoria (ACT 
Public Cemeteries Authority Governing Board) Appointment 2010 (No. 5) made under 
section 29 of the Cemeteries and Crematoria Act 2003 and paragraph 78(5)(b) of the 
Financial Management Act 1996 appoints a specified person as a member of the ACT 
Public Cemeteries Authority governing board.  

Disallowable Instrument DI2010-185 being the Cemeteries and Crematoria (ACT 
Public Cemeteries Authority Governing Board) Appointment 2010 (No. 6) made under 
section 29 of the Cemeteries and Crematoria Act 2003 and paragraph 78(5)(b) of the 
Financial Management Act 1996 appoints a specified person as a member of the ACT 
Public Cemeteries Authority governing board.  

Disallowable Instrument DI2010-186 being the Cemeteries and Crematoria (ACT 
Public Cemeteries Authority Governing Board) Appointment 2010 (No. 7) made under 
section 29 of the Cemeteries and Crematoria Act 2003 and paragraph 78(5)(b) of the 
Financial Management Act 1996 appoints a specified person as a member of the ACT 
Public Cemeteries Authority governing board.  

The instruments listed above appoint specified persons as the Chair, Deputy Chair and as 
members (5) of the ACT Public Cemeteries Authority governing board.  The appointments 
are made under section 29 of the Cemeteries and Crematoria Act 2003 and also under various 
sections of the Financial Management Act 1996 that have general application to the 
appointment of the governing boards of territory authorities.  The Financial Management Act 
provisions include section 79, which provides for the appointment of chairs and deputy chairs 
of governing boards.  It provides: 

79 Appointment of chair and deputy chair 

 (1) The responsible Minister for a territory authority with a governing board may 
appoint a chair for the board and, unless the establishing Act otherwise provides, 
a deputy chair for the board. 

Note 1 For the making of appointments (including acting appointments), see the Legislation 
Act, pt 19.3. 

Note 2 In particular, an appointment may be made by naming a person or nominating the 
occupant of a position (see s 207). 

Note  Certain Ministerial appointments require consultation with an Assembly committee 
and are disallowable (see Legislation Act, div 19.3.3). 

 (2) However, the responsible Minister must not appoint the CEO of the territory 
authority as chair or deputy chair. 

 (3) Also, the responsible Minister must not appoint a public servant as chair or 
deputy chair unless— 
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  (a) there is no member of the board who— 

   (i) is not a public servant; and 

   (ii) is available to be appointed; and 

  (b) the Legislative Assembly approves, by resolution, the appointment. 

 (4) The responsible Minister must try to ensure that the governing board of a 
territory authority always has a chair and, unless the establishing Act otherwise 
provides, deputy chair. 

The appointments are made by disallowable instrument.  The Committee notes that 
Division 19.3.3 of the Legislation Act 2001 deals with the making of statutory appointments.  
Section 229 of the Legislation Act provides that an instrument making (or evidencing) an 
appointment to which Division 19.3.3 applies is a disallowable instrument.  That provision 
gives the Committee the jurisdiction to scrutinise and report on instruments of appointment.  
It is important to note, however, that the Committee’s jurisdiction is limited by section 227 of 
the Legislation Act, which defines the application of Division 19.3.3.  It provides: 

227 Application of div 19.3.3 

 (1) This division applies if a Minister has the power under an Act to appoint a 
person to a statutory position. 

 (2) However, this division does not apply to an appointment of— 

(a) a public servant to a statutory position (whether or not the Act under which 
the appointment is made requires that the appointee be a public servant); or 

(b) a person to, or to act in, a statutory position for not longer than 6 months, 
unless the appointment is of the person to, or to act in, the position for a 
2nd or subsequent consecutive period; or 

(c) a person to a statutory position if the only function of the position is to 
advise the Minister. 

This means that Division 19.3.3 (including the requirement that appointments be by 
disallowable instrument) does not apply to the appointment of public servants to statutory 
positions.  It is for this reason that the Committee generally prefers that the Explanatory 
Statement to an instrument of appointment indicate clearly that the persons appointed are not 
public servants. 

In the case of these instruments, the Explanatory Statement contains no indication as to 
whether or not the specified persons are public servants.  As the Committee has consistently 
observed, it is not an onerous obligation for an Explanatory Statement to be required to 
contain a statement to the effect that “this is not a public servant appointment”. 

In this particular case, the Committee notes that the Explanatory Statement might also have 
addressed the issues raised by subsections 79(2) and (3) of the Financial Management Act 
(which, respectively, provide that the CEO of an authority must not to be appointed as chair 
or deputy chair of governing board and impose limitations on the appointment of public 
servants). 

In making this comment, the Committee notes that the Explanatory Statement for each 
instrument states that the ACT Legislative Assembly Standing Committee on Planning, 
Public Works and Territory and Municipal Services was consulted in relation to the 
appointments.  That being so, it might be assumed that that Committee had already satisfied 
itself that the appointments were validly made (and that the appointments were properly 
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made by disallowable instrument, as the appointees are not public servants).  While that may 
be the case, the fact remains that the Committee (and the Legislative Assembly) are entitled 
to information that allows it to be satisfied that any formal requirements for an appointment 
have been met. 

The Committee draws attention to the Explanatory Statements for these instruments, under 
principle (b) of the Committee’s terms of reference, on the basis that the Explanatory 
Statements for the instruments do not meet the technical or stylistic standards expected by the 
Committee. 

Exemptions from the requirements Government Agencies (Campaign Advertising) Act 2009 

Disallowable Instrument DI2010-187 being the Government Agencies (Campaign 
Advertising) Exemption 2010 (No. 1) made under section 23 of the Government Agencies 
(Campaign Advertising) Act 2009 exempts the ACT Health Capital Asset Development 
Project advertising campaign from the Act.  

Disallowable Instrument DI2010-188 being the Government Agencies (Campaign 
Advertising) Exemption 2010 (No. 2) made under section 23 of the Government Agencies 
(Campaign Advertising) Act 2009 exempts the Land Development Agency Bonner Living 
Showcase advertising campaign from the Act.  

The Committee notes that the two instruments listed above exempt two specified advertising 
campaigns from the requirements of the Government Agencies (Campaign Advertising) Act 
2009.  The instruments are made under section 23 of the Act, which provides: 

23  Exemptions 

 (1) The Minister may exempt a campaign from this Act. 

 (2) However, the Minister may exempt a campaign only if satisfied it is appropriate 
because of— 

  (a) an emergency; or 

  (b) extreme urgency; or 

  (c) other extraordinary circumstances. 

 (3) The Minister must tell the Legislative Assembly, in writing, about an exemption 
and the reasons for the exemption as soon as practicable after the exemption is 
given. 

 (4) An exemption is a disallowable instrument. 

  Note A disallowable instrument must be notified, and presented to the Legislative Assembly, 
under the Legislation Act. 

The Committee notes that, in both instances, the Explanatory Statement for the instrument 
contains the following statement: 

The failure of the Legislative Assembly to appoint an independent reviewer in accordance 
with the Act is an extraordinary circumstance and requires that any ACT Government 
advertising campaign exceeding $40,000 will require an exemption from the Minister 
before proceeding. 

The Committee merely notes the explanation provided. 

This comment does not require a response from the Minister. 
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Subordinate laws—No comment 
 
The Committee has examined the following subordinate laws and offers no comments on 
them: 
 
Subordinate Law SL2010-31 being the Environment Protection Amendment Regulation 
2010 (No. 1) made under the Environment Protection Act 1997 removes the requirement 
for activity managers of wastewater recycling systems, in which recycled water does not 
come into contact with the environment, to hold an environmental authorisation or 
environmental protection agreement.  

Subordinate Law SL2010-32 being the Adoption Amendment Regulation 2010 (No. 1) 
made under the Adoption Act 1993 ensures that the contemporary adoption practice, as 
legislated, is properly supported by an accountable legal framework.  

Subordinate Law SL2010-33 being the Road Transport Legislation Amendment 
Regulation 2010 (No. 4) made under the Road Transport (General) Act 1999 and Road 
Transport (Safety and Traffic Management) Act 1999 enables protective service officers of 
the Australian Federal Police to exercise traffic direction and marshalling functions as 
authorised persons for the purposes of rule 304 of the Australian Road Rules.  

Subordinate Law SL2010-35 being the Crimes (Sentencing) Amendment Regulation 
2010 (No. 1) made under the Crimes (Sentencing) Act 2005 prescribes the offence of 
negligent driving causing grievous bodily harm as an offence to which Part 4.3 of the 
Act applies.  
 
Subordinate Laws—Comment 
 
The Committee has examined the following subordinate law and offers the following 
comments on it: 
 
Henry VIII clause / Positive comment 

Subordinate Law SL2010-34 being the Planning and Development (Transitional) 
Amendment Regulation 2010 (No. 1) made under the Planning and Development Act 2007 
inserts a transitional provision in the Act to enable steps taken under the repealed Act, 
in the preparation of some plans of management, to be considered as if they were done 
under the Act.  

The Committee notes that this subordinate law amends the Planning and Development Act 
2007, including by inserting into the Act a new section 468.  The subordinate law is made 
under section 429 of the Act, which provides: 

429 Transitional regulations 

 (1) A regulation may prescribe transitional matters necessary or convenient to be 
prescribed because of the enactment of the Building Legislation Amendment Act 
2007, the Planning and Development (Consequential Amendments) Act 2007 or 
this Act. 

 (2) A regulation may modify this chapter to make provision in relation to anything 
that, in the Executive’s opinion, is not, or is not adequately or appropriately, 
dealt with in this chapter. 

 (3) A regulation under subsection (2) has effect despite anything elsewhere in this Act. 
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The Committee notes that section 429 of the Act is a “Henry VIII” clause.  The website of the 
Parliament of the United Kingdom (www.parliament.uk) provides the following explanation 
as to what constitutes a “Henry VIII” clause: 

The Government sometimes adds a provision to a Bill which enables the Government to 
repeal or amend it after it has become an Act of Parliament.  The provision enables the 
amendment of primary legislation using delegated (or secondary) legislation.  Such 
provisions are known as "Henry VIII clauses". The House of Lords Select Committee on 
the Scrutiny of Delegated Powers in its first report of 1992-93 defined a Henry VIII 
clause as: a provision in a Bill which enables primary legislation to be amended or 
repealed by subordinate legislation, with or without further Parliamentary scrutiny. [HL 
57 1992-93, para 10]  The clauses were so named from the Statute of Proclamations 
1539, which gave King Henry VIII power to legislate by proclamation. 

Dennis Morris (in an article titled “Henry VIII clauses: Their birth, a late 20th century 
renaissance and a possible 21st century metamorphosis”) states: 

A Henry VIII clause is so called because of the penchant of the English monarch of that 
name to give himself power to amend (and in some cases to suspend or dispense with) 
statutes passed by the Parliament.  So the expression “Henry VIII clause” has come to 
mean “a provision in a Bill which enables primary legislation to be amended or repealed 
by subordinate legislation with or without further parliamentary scrutiny”.  After the 
death of Henry VIII, such clauses fell into disuse and it was 1888 before they seem to 
have re-emerged in the United Kingdom. 

The Committee notes that, though generally frowned-upon by legislative scrutiny 
committees, “Henry VIII” clauses are not uncommon in Australian legislation, including in 
ACT legislation.  The Committee also notes that, in this case, in enacting section 429, the 
Legislative Assembly has expressly authorised the amendment of the Act (in limited 
circumstances) by subordinate law. 

The Committee notes that the Explanatory Statement for this subordinate law contains the 
following explanation: 

Under Part 10.4 of the Planning and Development Act 2007 (the Act) there must be plans 
of management for public land. 

Certain procedures must take place in relation to the making of plans of management 
under the Act. For instance, draft plans must contain certain material and public 
consultation on draft plans must take place in accordance with s323.  Draft plans must 
also be given to the Minister (s325) and the Legislative Assembly must consider draft 
plans (s326).  There are also provisions relating to notification, presentation and 
disallowance of plans (s330).  The provisions in Part 10.4 are in similar terms to those in 
the previous Land (Planning and Environment) Act 1991 (the repealed Act) s197 
onwards. 

The Act also contains transitional provisions for plans of management.  Section 467 
provides that a plan of management made under the repealed Act is taken to be a plan of 
management under the Planning and Development Act.  This transitional provision is 
limited in its operation and the purpose of the amending regulation is to ensure that the 
transitional arrangements for plans of management also apply to plans that commenced 
preparation under the repealed Act but had not been made before the commencement of 
the Act. 
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Some plans of management were not in existence when the Act began but the preparation 
of the plans had commenced and many of the steps required under the Act were done 
when the repealed Act was in force and before the Act became operational. 

There is presently no mechanism under the Act to allow recognition of these steps having 
been undertaken.  The amending regulation corrects this by inserting a transitional 
provision in the Act that allows those actions to be considered as if they were done under 
the Act.  It does this by way of the regulation-making power in section 429 of the Act 
which permits a regulation to modify the Act, chapter 15 (Transitional). 

The Committee notes with approval the explanation provided in relation to the use of the 
power in section 429 of the Act to make this subordinate law. 

This comment does not require a response from the Minister. 
 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 
 The Attorney-General, dated 23 August 2010, in relation to comments made in Scrutiny 

Report 25 concerning the Liquor Bill 2010. 

 The Minister for Gaming and Racing, dated 24 August 2010, in relation to comments 
made in Scrutiny Report 24 concerning Disallowable Instruments: 

 DI2010-97 being the Betting (ACTTAB Limited) Payments to Territory 
Determination 2010 (No. 1); and 

 DI2010-98 being the Betting (ACTTAB Limited) Payments to Territory 
Determination 2010 (No. 2). 

 The Minister for Territory and Municipal Services, dated 25 August 2010, in relation to 
comments made in Scrutiny Report 24 concerning the following Disallowable 
Instruments: 

 DI2010-62 being the Government Procurement Appointment 2010 (No. 1); 

 DI2010-84 being the Animal Welfare (Animals Used on Film Sets) Code of 
Practice 2010; 

  DI2010-85 being the Animal Welfare (Welfare of Dogs in the ACT) Code of 
Practice 2010; and 

 DI2010-89 being the Animal Welfare (Welfare of Poultry: Non-Commercial) 
Code of Practice 2010. 

 The Treasurer, dated 1 September 2010, in relation to comments made in Scrutiny 
Report 26 concerning Disallowable Instrument DI2010-133, being the Taxation 
Administration (Amounts Payable—Motor Vehicle Duty) Determination 2010 (No. 2). 

 The Minister for Planning, dated 9 September 2010, in relation to comments made in 
Scrutiny Report 26 concerning Disallowable Instruments: 

 DI2010-124 being the Electricity Safety (Fees) Determination 2010 (No. 1); 
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 DI2020-125 being the Gas Safety (Fees) Determination 2010 (No. 1); 

 DI2010-138 being the Public Place Names (Bonner) Determination 2010 (No. 2); 
and 

 DI2010-139 being the Public Place Names (Macgregor) Determination 2010 
(No. 2). 

 The Minister for the Environment, Climate Change and Water, dated 14 September 
2010, in relation to comments made in Scrutiny Report 26 concerning Disallowable 
Instrument DI2010-143, being the Nature Conservation (Fees) Determination 2010 
(No. 2). 

 The Minister for Transport, dated 17 September 2010, in relation to comments made in 
Scrutiny Report 26 concerning: 

 Disallowable Instrument DI2010-154, being the Dangerous Goods (Road 
Transport) Fees and Charges Determination 2010 (No. 3); and 

 Subordinate Law SL2010-28, being the Road Transport Legislation Amendment 
Regulation 2010 (No. 3). 

 
The Committee wishes to thank the Attorney-General, the Minister for Gaming and Racing, 
the Minister for Territory and Municipal Services, the Treasurer, the Minister for Planning, 
the Minister for the Environment, Climate Change and Water and the Minister for Transport 
for their helpful responses. 
 
 
COMMENT ON GOVERNMENT RESPONSE—LIQUOR BILL 2010 
 
The Committee thanks the Attorney-General for the detailed and thoughtful response to the 
Committee’s comments on this Bill in Scrutiny Report No 25. Comment on some aspects of 
the response may assist the developing process of dialogue between the Assembly and the 
Executive concerning the application of the Human Rights Act 2004 (and of rights more 
generally considered) to proposed legislation. 
 
Equal protection of the law without discrimination - HRA subsection 8(3) 
 
The Attorney argues that clause 8 of the Bill did not engage the right to equal protection of 
the law inasmuch as it would benefit only “corporations and other business entities”, who are 
not entitled to the enjoyment of the HRA rights, citing section 6 of that Act. 
 
The Committee was aware of section 6, but a reading of clause 8 does not make it apparent 
that in all cases a sale of liquor in an exempt university building could never be by an 
individual. Whether this was so would depend on what was provided for by any relevant 
statute of a university. 
 
The Committee remains of the view that HRA subsection 8(3) was engaged, and thus a 
section 28 justification was called for. 
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Fair trial in the context of administrative decision-making - HRA subsection 21(1) 
 
Provisions restricting review of a primary administrative decision 
 
In view of the effect of HRA subsection 21(1) on schemes of administrative decision-making, 
it is desirable that an explanatory statement state briefly what is provided for in a bill in the 
way of the matters of limitation of judicial review, standing to seek review, the exclusion of 
the reasons obligation in the ADJR Act; any omission to provide for merits review where that 
would normally be provided, or any reduction in the jurisdiction of the Ombudsman. 
 
Provisions conferring administrative power in wide or open-ended terms 
 
The Attorney’s comments do not address the Committee’s reasons – notwithstanding that the 
courts will “read down” widely expressed powers – as to why it is desirable that powers be 
more closely confined. 
 
There is another dimension to this issue. Where the exercise of a discretionary power could 
have an adverse impact on any HRA right (or indeed on any right, whatever the source), it is 
more critical that the boundaries of the power be spelt out in the legislation conferring the 
power. This point has been made by the UK Parliament’s Joint Committee On Human Rights: 
 

It has consistently been our view that where primary legislation confers very broad 
discretion capable of being exercised in a way which is incompatible with Convention 
rights, it is for primary legislation to provide safeguards, where necessary, to ensure 
proportionality. We consider that statements of compatibility and the supporting analysis 
in Explanatory [material] accompanying Bills would be more constructive if the reasons 
given for the Government's view dealt specifically with the provisions of the legislation to 
which they refer, rather than merely reciting the effect of the duty in [HRA section 30, to 
interpret a law in a way that is compatible with HRA rights]. We believe that more 
detailed explanations would, in future, aid our work. We re-iterate that where appropriate, 
safeguards to minimise the risk of discretion being exercised incompatibly with human 
rights should be included in primary legislation.29 
… 
 
The case law of the European Court of Human Rights accepts that some interferences with 
ECHR rights may occur as a result of secondary legislation, or through the exercise of 
discretion, without breaching the requirement for legal certainty. However, where a 
potential interference with Convention rights is subject to the exercise of a discretion, the 
scope of that discretion and its manner of exercise must be defined with sufficient clarity 
to allow the individual concerned to know that he has not been treated arbitrarily or in a 
disproportionate way.30 

 

                                                 
29 The insertions in square brackets adapt this quote to the Territory context. 
30 Joint Committee On Human Rights Twenty-Fifth Report Session 2005-06 report on the Safeguarding 
Vulnerable Groups Bill: 
http://www.publications.parliament.uk/pa/jt200506/jtselect/jtrights/241/24105.htm#n16 
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Assessment of schemes of administrative decision-making for compliance with HRA 
subsection 21(1) 
 
The Attorney’s comments deal with the quite separate issue of strict liability offences. The 
Committee did not suggest that such offences engage HRA subsection 21(1), and does not 
think that they do. The Committee adheres to its view that subsection 21(1) has significant 
implications for the design of administrative decision-making schemes. 
 
Application of these principles to the provisions of the Liquor Bill 2010 
 
(a) Administrative discretions that are not conditioned upon the holder of the power acting 
upon "reasonable grounds" or some equivalent basis. 
 
The Attorney accepts the Committee’s point, and suggests that this limitation is not necessary 
where the discretionary power must be exercised according to stated criteria. This does not 
meet the point of inserting a “reasonable grounds” limitation (and the Committee 
acknowledges that it did not spell this out). The point is that this limitation permits the courts 
to make an objective assessment of the exercise of the discretion. There is a significant 
difference between a power framed in terms that “The power-holder must grant a licence if 
satisfied that the applicant meets the relevant criteria”, and a power in terms that “The power-
holder must grant a licence if satisfied on reasonable grounds that the applicant meets the 
relevant criteria”. 
 
In the first case the question is whether as a matter of fact the power-holder “was satisfied”, 
that is, as to what is her or his state of mind.31 In the second case there is there an additional 
issue of fact as to whether that state of mind was based on reasonable grounds. This second 
form permits of greater judicial review in that the factual basis for the state of mind can be 
reviewed to determine whether it was reasonable for the power-holder to be satisfied. 
 
The Committee has no further comment. 
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     September 2010 

                                                 
31 The Committee is aware that some of the grounds for judicial review would permit a limited review 
of the basis in fact for the relevant state of mind. 
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REPORTS—2008-2009-2010 
 

OUTSTANDING RESPONSES 
 

 

Bills/Subordinate Legislation 
 

 
Report 1, dated 10 December 2008 
Development Application (Block 20 Section 23 Hume) Assessment Facilitation Bill 

2008 
 
Report 2, dated 4 February 2009 
Education Amendment Bill 2008 (PMB) 
 
Report 8, dated 22 June 2009 
Disallowable Instrument DI2009-75 - Utilities (Consumer Protection Code) 

Determination 2009 
 
Report 10, dated 10 August 2009 
Disallowable Instrument DI2009-93 - Utilities (Grant of Licence Application Fee) 

Determination 2009 (No. 2) 
 
Report 11, dated 24 August 2009 
Disallowable Instrument DI2009-104 - Government Procurement Appointment 2009 

(No. 1) 
 
Report 12, dated 14 September 2009 
Civil Partnerships Amendment Bill 2009 (PMB)  
Disallowable Instrument DI2009-185 - Public Sector Management Amendment 

Standards 2009 (No. 7) 
Eggs (Cage Systems) Legislation Amendment Bill 2009 (PMB)  
 
Report 14, dated 9 November 2009 
Building and Construction Industry (Security of Payment) Bill 2009  
Disallowable Instrument DI2009-58 - Heritage (Council Chairperson) Appointment 

2009 (No. 1) 
 
Report 18, dated 1 February 2010 
Planning and Development (Notifications and Review) Amendment Bill 2009 (PMB) 
 
Report 19, dated 22 February 2010 
Education (Suspensions) Amendment Bill 2010 (PMB)  
 

 



 

 

Bills/Subordinate Legislation 
 

 
Report 22, dated 27 April 2010 
Infrastructure Canberra Bill 2010 (PMB) 
Radiation Protection (Tanning Units) Amendment Bill 2010 (PMB)  
 
Report 24, dated 28 June 2010 
Disallowable Instrument DI2010-65 - Auditor-General (Standing Acting Arrangements) 

Appointment 2010 
Subordinate Law SL2010-18 - Road Transport (General) Amendment Regulation 2010 

(No. 1) 
 
Report 25, dated 9 August 2010 
Road Transport (Drink Driving) Legislation Amendment Bill 2010  
 
Report 26, dated 23 August 2010 
Disallowable Instrument DI2010-100 - University of Canberra (Statutes Interpretation) 

Statute 2010 
Disallowable Instrument DI2010-132 - Medicines, Poisons and Therapeutic Goods 

(Medicines Advisory Committee) Appointment 2010 (No. 1) 
Disallowable Instrument DI2010-141 - Attorney General (Fees) Amendment 

Determination 2010 (No. 1) 
Disallowable Instrument DI2010-162 - Canberra Institute of Technology (Advisory 

Council) Appointment 2010 (No. 2) 
Disallowable Instrument DI2010-169 - University of Canberra (Academic Board) 

Amendment Statute 2010 
Disallowable Instrument DI2010-172 - Civil Law (Wrongs) Professional Standards 

Council Appointment Amendment 2010 (No. 1) 
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