
 Page 1 of 6 

 

 

 

  

 

 

 

Standing Committee on Planning, 

Environment and Territory and Municipal 

Services Inquiry into Vulnerable Road Users – 

Supplementary Submission 

 

 

 

 

 

 

Date:  13 March 2014  



 Page 2 of 6 

Table of Contents 

Introduction ........................................................................................................................................................ 3 

Strict Liability ..................................................................................................................................................... 3 

Pure Strict Liability ........................................................................................................................................... 4 

Limited Strict Liability ........................................................................................................................................ 4 

Operation of a Rebuttable Presumption .............................................................................................................. 4 

Cascading Rebuttable Presumption .................................................................................................................... 5 

 



 Page 3 of 6 

Introduction 

1. The ACT Law Society is the peak professional association that supports and represents the interests 

of the members of the legal profession in the ACT.  The role of the Society is to maintain professional 

standards and ethics as well as providing public comment and promoting discussion regarding law 

reform and issues affecting the legal profession.  The Society has over 1900 members. 

2. The Society attended the public hearing of the Standing Committee on Planning, Environment and 

Territory and Municipal Services Inquiry into Vulnerable Road Users on Wednesday, 12 February 

2014.  The Society was represented by Mr Martin Hockridge, President, and Ms Noor Blumer, 

Immediate Past President. 

3. The Society does not propose the introduction of strict liability in the ACT, but notes the suggestions 

made in other submissions to the Inquiry.  The Society agreed to provide a supplementary paper 

explaining what is meant by strict liability and rebuttable presumption.  

4. The following is an extract from the draft transcript of the public hearing: 

“DR BOURKE: We had a bit of a discussion before about strict liability. You suggested, Mr 

Hockridge, that there is another way to achieve that objective without actually having strict 

liability. Would the Law Society be able to give us a supplementary paper on that so that we can 

incorporate that into our considerations? 

Mr Hockridge: In regard to cascading rebuttable presumptions? 

DR BOURKE: Yes. 

Mr Hockridge: I am certainly happy to prepare something. I do not want it to be seen as a 

suggestion directly from the Law Society that this should be introduced. But we thought about 

these options when we saw the earlier papers and strict liability was raised, and we have given 

some thought to it. So yes, I can take on board doing a response to that question.”1 

5. The Society appreciates the opportunity to provide this supplementary submission.  The Society would 

be pleased to assist with any further questions the Committee may have. 

Strict Liability 
 

6. Strict liability means there is a pre-determination of fault in relation to certain offences.  This in turn 

means that there is no requirement to prove the negligence or fault of the other party and strict liability 

applies when certain offences are established.  

7. The term „strict liability‟ is a standard of liability which may arise within both criminal and civil law 

jurisdictions.  Offences involving strict liability effectively reverse the onus of proof and the position of 

the Law Society is that such a standard should only be applied in limited circumstances.  Strict liability 

                                                           
1  Standing Committee on Planning, Environment and Territory and Municipal Services Inquiry into Vulnerable Road 
Users, Proof Transcript of Evidence, Wednesday 12 February 2014 at page 84. 
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offences are generally narrowly defined and are based on public policy grounds because strict liability 

is seen as a necessary deterrent to certain actions or behaviors. 

 

8. The Society is concerned about any move to introduce wide ranging strict liability offences in the 

criminal law jurisdiction. 

 

Pure Strict Liability 

 

9. Strict liability can operate in a pure sense in that fault is established absolutely (upon carrying out 

certain actions) and cannot be rebutted.   

 

10. Strict liability does not currently apply in relation to accidents on the roads in the ACT.  If it were to be 

introduced, strict liability would operate by identifying a class of vulnerable road users who are 

protected under legislation so that in any accident on the road involving persons under that class, fault 

is deemed absolutely to be that of the other party.  There would be no avenue for the party deemed at 

fault to reverse this position. 

 

Limited Strict Liability 

 

11. An alternative is to have strict liability where any vulnerable road user is involved in an accident with a 

motor vehicle.  If there was a collision between a cyclist and a pedestrian (or two cyclists) it would not 

apply. 

 

Operation of a Rebuttable Presumption 

 

12. An alternative to the operation of a strict liability scheme is the use of a rebuttable presumption.  The 

application of a rebuttable presumption means that fault will be presumed to lie with a party to the 

action, but this presumption can be rebutted on evidence. 

 

13. The operation of a rebuttable presumption would work upon a similar premise to that of strict liability so 

that in any incident involving a vulnerable road user, the other party would be presumed to be at fault.  

However, this presumption would be able to be rebutted on evidence.  This would effectively reverse 

the onus of proof and require the other party to the incident involving a vulnerable road user to prove 

that they were not at fault or that there was contributory negligence. 

 

14. The operation of this form of liability is less strict than pure strict liability.  The application of a 

rebuttable presumption allows consideration of the facts of the individual case to be taken into account 

where necessary. 

 

15. In incidents where all parties involved could be classed as vulnerable road users, this reversal of onus 

would not be applicable. 
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Cascading Rebuttable Presumption 
 

16. A tiered liability scheme (or a cascading rebuttable presumption) would create a hierarchy of 

responsibility whereby motor vehicle drivers would be presumed liable for any loss, injury and damage 

caused to a cyclist or pedestrian involved in a collision.  

 

17. Similarly, a cyclist would be presumed liable for loss injury and damage caused to a pedestrian in any 

collision at civil law. 

 

18. The presumption of liability would remain subject to a rebuttable presumption and so still allow a driver 

to allege fault on the part of the injured cyclist or pedestrian.  The same would apply to cyclists 

involved in collisions with pedestrians. 

 

19. The ACT operates under a fault based scheme which provides that the person alleging fault of another 

road user has to prove the existence of fault on the balance of probabilities to receive the protections 

prescribed under the Act. 

 

20. The introduction of strict liability in this regard would mean that a motorist would be presumed liable by 

default in a civil law claim if involved in a collision with a cyclist or pedestrian.  Again, the same would 

apply to cyclists involved in collisions with pedestrians. 

 

21. The driver or cyclist would be able to rebut this presumption to establish fault, part fault or contributory 

negligence if the injured party did something dangerous or reckless thereby contributing to their own 

injury or loss.  If shared liability can be established, any compensation payable will be reduced 

accordingly. 

 

22. In essence, this tiered hierarchy of liability would shift the onus, in the event of an accident, upon the 

party operating the heavier, more powerful vehicle. 

 

23. A tiered hierarchy should not sub-divide motor vehicles so that drivers of smaller vehicles are protected 

from larger ones.  The possible exception would be the distinction of motorcycles from motor vehicles.   

 

24. The categories would probably have to be broadly defined, e.g. simply motor vehicles, potentially 

motorcycles, cyclists and pedestrians in that respective order.  Any more complex sub-division would 

be logistically difficult to regulate and potentially problematic. 

 

25. The Society notes the submissions to the Inquiry, most notably from Maurice Blackburn and The 

Motorcycle Riders Association of the Australian Capital Territory Incorporated, that a feasibility study 

should be carried out before any changes of this nature should be introduced.  The Society would 

support this as a prudent and sensible preliminary step prior to any legislative change. 

 

26. The Society also notes the vast number of examples of this, or similar, type of strict liability currently in 

place across much of continental Europe which could be drawn upon should the Territory so choose. 

 

27. The issue of strict liability and cascading rebuttable presumption was only raised in the context of the 

civil jurisdiction.  The Society does not currently support or object to the introduction of this, or any 

similar scheme in the ACT.  The Society would request that if any such proposals were to be 

developed, there be an opportunity for further consultation.  
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28. The Society does not support any introduction of strict liability into the criminal jurisdiction.   


