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TERMS OF REFERENCE 

 
(1) A Standing Committee on Justice and Community Safety be appointed (incorporating the 
duties of a Scrutiny of Bills and Subordinate Legislation Committee). 
 
(2) The Committee will consider whether: 
 
 (a) any instruments of a legislative nature which are subject to disallowance 

and or disapproval by the Assembly (including a regulation, rule or by-
law) made under an Act: 

 
   (i) meet the objectives of the Act under which it is made; 

  (ii) unduly trespass on rights previously established by law; 

 (iii) make rights, liberties and/or obligations unduly dependent 
  upon non-reviewable decisions;  or 

  (iv) contain matter which should properly be dealt with in an Act of the 
Legislative Assembly. 

 
 (b) the explanatory statement meets the technical or stylistic standards 

expected by the Committee. 
 
 (c) clauses of bills introduced in the Assembly: 
 
   (i) do not unduly trespass on personal rights and liberties; 

  (ii) do not make rights, liberties and/or obligations unduly 
  dependent upon insufficiently defined administrative powers; 

 (iii) do not make rights, liberties and/or obligations unduly 
  dependent upon non-reviewable decisions; 

  (iv) inappropriately delegate legislative powers;  or 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny. 

 
 (d) the explanatory memorandum meets the technical or stylistic standards 

expected by the Committee. 
 
(3) The Committee shall consist of four members. 
 
(4) If the Assembly is not sitting when the Committee is ready to report on Bills and subordinate 
legislation, the Committee may send its report to the Speaker, or, in the absence of the Speaker, to the 
Deputy Speaker, who is authorised to give directions for its printing and circulation. 
 
(5) The Committee be provided with the necessary additional staff, facilities and resources. 
 
(6) The foregoing provisions of the resolution, so far as they are inconsistent with the standing 
orders, have effect notwithstanding anything contained in the standing orders. 



 
 
 
 
 
 
 
 
 

MEMBERS OF THE COMMITTEE 
 
 

Mr Paul Osborne, MLA (Chair) 
Mr John Hargreaves, MLA (Deputy Chair) 

Mr Trevor Kaine, MLA 
Mr Harold Hird, MLA 

 
Legal Advisor:  Mr Peter Bayne 

Secretary: Mr Tom Duncan 
Assistant Secretary (Scrutiny of Bills and  

Subordinate Legislation): Ms Celia Harsdorf 
 
 
 
 
 
 

ROLE OF THE COMMITTEE 
 
 

 The Committee examines all Bills and subordinate legislation presented to the Assembly. It 
does not make any comments on the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in the best traditions of totally 
non-partisan, non-political technical scrutiny of legislation. These traditions  have been 
adopted, without exception, by all scrutiny committees in Australia. Non-partisan, non-policy 
scrutiny allows the Committee to help the Assembly pass into law Acts and subordinate 
legislation which comply with the ideals set out in its terms of reference. 
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BILLS 
 
Bills - No Comment
 
The Committee has examined the following Bills and offers no comment on them. 
 

Animal Diseases Amendment Bill 1999 
 
This Bill would amend the Animal Diseases Act 1993 for various purposes which include, in 
particular, provisions to enable an inspector to enter premises, with or without a warrant, if the 
inspector believes on reasonable grounds that bees are being kept on the premises. An inspector would 
also be empowered to give directions to a bee-keeper to comply with the regulations made under the 
Act. The regulation-making power under the Act would extend to a power to prevent the spread of 
exotic diseases in the Territory. 
 
The provisions with respect to entry onto premises comply with the principles stated by the Committee 
in its Report No. 6 of 1999. 
 

Appropriation Bill (No 2) 1999 
 
This Bill would amend the Appropriation Act 1999-2000 to provide funding in the 1999-2000 
financial year to move the ACT Hospice and to stage a V8 Supercar event. 
 
 

Children’s Services Amendment Bill 1999  
 
This Bill would amend the Children’s Services Act 1986 to fix the minimum age at which a child will 
be criminally responsible at 10 years, in place of the current 8 years.  
 
 

Discrimination Amendment Bill 1999  
 
This Bill would amend the Discrimination Act 1991 to make it unlawful to discriminate against a 
woman on the ground that she is breastfeeding a child. 
 
 

Electoral Amendment Bill (No 2) 1999  
 
This Bill would amend the Electoral Act 1992 to establish a process whereby how-to-vote material 
provided by candidates may be displayed inside polling places. 
 
 

Financial Management Amendment Bill (No 2) 1999  
 
This Bill would amend the Financial Management Act 1996 by the repeal of the existing subsection 
12(4) and the insertion of a new subsection 12(4) in its place. The purpose of the Bill is to carry into 
effect a recommendation of the 1999 Estimates Committee that the expected end of year results for a 
department should be included in output statements recorded in the budget papers. 
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Gambling Legislation Amendment Bill 1999 
 
This Bill would amend the Casino Control Act 1988, the Gaming Machine Act 1987, and the 
Interactive Gambling Act 1988. The primary objective is to remove obsolete or anomalous provisions, 
to provide for consistency between the laws, and to overcome some administrative deficiencies. 
Substantive change is made to enhance disciplinary powers with respect to the first two mentioned 
laws, and to enhance the prohibitions in each law with respect to persons under the age of 18 years. 
The Interactive Gambling Act 1988 will provide for the provisional registration of players. 
 
 

Subordinate Laws Amendment Bill (No 2) 1999  
 
This Bill would amend the Subordinate Laws Act 1989. At present, section 3 of the Act provides that 
where an Act empowers the Executive to make regulation, it is sufficient if the regulations are signed 
by any 2 Ministers who are members of the Executive. This Bill would repeal section 3, and insert a 
new section 3 in its stead. The primary effect of the amendment to the Act would be to require that 1 
of the 2 Ministers who sign the regulations must be the Minister responsible for administering the Act. 
 
Bills - Comment
 
The Committee has examined the following Bills and offers these comments on them. 
 

Magistrates Court Amendment Bill (No 2) 1999 
 
This Bill would amend section 31 of the Magistrates Court Act 1930. Subsection 31(1) precludes the 
commencement of prosecutions more than 1 year after the commission of the offences described in 
paragraphs (b) and (c) of this provision. In respect of the offences described in paragraph (a), there is 
no limitation period. The effect is that the 1 year limitation period applies to offences where the 
penalty is only a pecuniary one, or where, upon a first conviction for the offence, the penalty is one of 
imprisonment for less than 6 months. 
 
By subsection 31(2) of the Act, these rules as to limitation do not apply where 
another law in force in the Territory makes provision for any longer time than the 
time provided by subsection 31(1) for the commencement of a prosecution in respect 
of an offence against that other law. In such a case, a prosecution in respect of the 
offence may be commenced at any time within that longer time. 
 
The effect of the Bill would be to insert a new subsection 31(1A) in the Act. This would provide that 
where a coroner’s inquest or inquiry, or an inquiry under the Inquiries Act 1991, or the Royal 
Commissions Act 1991, is held into a matter that relates to an offence referred to in paragraphs (b) and 
(c) of subsection 31(1), a prosecution in respect of the offence may be commenced within 1 year after 
the day on which a report is made by the coroner, or the report of the board or the royal commission is 
submitted to the Chief Minister. 
 
Comment on the Comments on the Explanatory Memorandum 
 
The Explanatory Memorandum states that the proposed new subsection 31(1A) will 
apply “[w]here an offence relates to a matter that is the subject of a coronial inquest” 
etc. The Presentation Speech states that the situation designed to be dealt with by the 
Bill “is not limited to circumstances where reasonable grounds exist to suspect the 
commission of an offence before the royal commission, coroners (sic) inquest or 
inquiry commences”.  
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It is not clear that these statements accurately describe the effect of the proposed new subsection 
31(1A). This provision will apply only where the inquest, etc “is held into a matter that relates to an 
offence” of the relevant kind. This appears to be a much narrower concept. It does indeed seem to 
envisage that there has been an offence committed prior to the commencement of the inquest, etc. This 
would not make sense, given that provision is then made for a prosecution in respect of the offence. 
This absurdity could be avoided by reading the words “an offence” where it first occurs to mean “the 
possible commission of an offence”. A court might read the provision in this way; (as to which see R v 
Young [1999] NSWCCA 166). 
 
The Committee draws this matter to the attention of the Minister and the Assembly. 
 
 
Subordinate Legislation - No Comment 
 
The Committee has examined the following subordinate legislation and offers no comment: 
 
Subordinate Law No. 14 of 1999 made under the Motor Omnibus Services Act 1955 amends the 
regulations to reduce fare evasion activities on bus services. 
 
Determination No. 196 of 1999 made under section 44AA of the Tobacco Licensing Act 1984 
revokes Determination No. 186 of 1998 and determines tobacco licence fees payable for the 
purposes of the Act. 
 
Determination No. 197 of 1999 made under section 54 of the Physiotherapists Act 1977 
determines fees payable for the purposes of the Act. 
 
Determination No. 198 of 1999 made under subsection 73 (1) of the Dental Technicians and 
Dental Prosthetists Registration Act 1988 determines fees payable for the purposes of the Act. 
 
GOVERNMENT RESPONSES 
 
The Committee has received a response in relation to comments made concerning: 
 
• the Environment Protection (Amendment) Bill 1999 in response to its Report No. 

8 of 1999. 
 
The Committee thanks the Minister for Urban Services for his response. 
 
• The Committee has also received a response in relation to comments made in its Report No. 6 of 

1999 concerning the Tobacco (Amendment) Bill 1999.  
 
The Committee thanks the Minister for Health and Community Care for his response. The Committee 
makes the following comments in relation to the response. 
 
1. The Committee commends the stated intention of the Minister to amend proposed new section 
12L(1) of the Tobacco Act  (see clause 18 of the Bill) to provide for the application of legal 
professional privilege  and the privilege  against self-incrimination. 
 
2. In relation to proposed new subsection 12L(2), the Minister’s  response makes it clear that it is 
intended that  the powers stated in this provision should apply to a person who is in a public place.  
 
The Minister does say that this provision will be clarified, but it not clear just how. In its report on the 
Bill, the Committee noted that it was not clear whether an authorised officer might detain a person, or 
use force in order to exercise the powers conferred on the officer. The Minister does not say whether 
powers of detention and force may be employed. If such powers are to be conferred, there then arises 
the question of how these powers are to be exercised. This is a matter of some concern given that the 
Minister’s response indicates that these powers are intended to be used against purchasers of tobacco 
products who have left a place of purchase. In most cases, such persons will be young persons under 
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the age of 18. This being so, clauses 395 and 396 of the Children and Young People Bill 1999 provide 
a model for controls on how such powers might be exercised. 
 
The Committee considers that there should be greater clarification of these matters of detail by the 
Minister . 
 
In the absence of clarification, the Committee must proceed on the assumption that it is intended that 
this provision would confer on an authorised officer very extensive powers to stop, search and detain a 
person in a public place. In its report, we drew attention to the policy of bodies such as the Australian 
Law reform Commission, and the Criminal Justice Commission of Queensland,  that such powers be 
conferred on police officers only in respect of making inquiries  in relation to serious crimes. (The 
ALRC viewed a crime as serious if it was punishable by a term of imprisonment for more than 6 
months.) It is implicit in the Minister’s response that this policy is not accepted. However one views 
the need to deter use of tobacco products by young people, the offences created by the Bill are not 
serious. 
 
The inclusion of proposed subsection 12L(2) in the Bill will set a precedent for the extensive use of 
powers to stop, search and detain in a wide variety of circumstances and by a wide variety of public 
officials.  
 
The Committee also pointed out that bodies such as the ALRC supported legislative recognition of 
stop, search and detain powers on the basis that they would be exercised by the police. The police 
force is a disciplined force, and is subject to a special regime for complain and redress. The response 
of the Minister makes it clear that it is intended that the provisions of this Bill, including these law 
enforcement powers, will be exercised primarily by authorised health officers, and not primarily by the 
police.  
 
The Minister accepts that codes of practice and protocols should be developed to govern conduct by 
these health officers. The Committee remains concerned, however, about what is intended.  These 
officers do not have the training of the police, and there is no special regime for complaint. Moreover, 
it may well be the case that the exercise of these powers will bring these officers into confrontation 
with persons in public places. In such situations, the general law enforcement powers of the police  
would be necessary. These health officers will not possess such powers. 
 
3. The Minister makers it clear that it is intended to retain in the Bill the power of an officer to require 
a person to provide their name and address; (see proposed section 12M). Failure to do so will amount 
to an offence. For reasons stated above, the Committee considers it undesirable to vest such powers in 
persons other than police officers. 
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4. In summary, the Committee remains concerned that
 
(i) there is a lack of clarification about just what is intended in relation to the scope of the powers 
stated in the proposed subsection 12L(2); 
 
(ii) it is proposed to included in this Bill a search, stop and detain power however it is described; and 
that
 
(iii) it is proposed to vest in health officers a power to require persons in public places to provide their 
names and addresses. 
 
Copies of the responses are attached. 
 
 
 
 
 
Paul Osborne, MLA 
Chair 
 
   August 1999 
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