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Terms of reference 
 
(1) The Standing Committee on Legal Affairs (when performing the duties of a 

scrutiny of bills and subordinate legislation committee) shall: 
 

(a) consider whether any instrument of a legislative nature made under an 
Act which is subject to disallowance and or disapproval by the Assembly 
(including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under which 

it is made;  

   (ii) unduly trespasses on rights previously established by law;  

   (iii) makes rights, liberties and/or obligations unduly dependent 
upon non-reviewable decisions; or 

   (iv) contains matter which in the opinion of the committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory memorandum 

associated with legislation and any regulatory impact statement meets the 
technical or stylistic standards expected by the Committee 

 
(c) consider whether the clauses of bills introduced into the Assembly:  

 
   (i) unduly trespass on personal rights and liberties;  

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

   (iii) make rights, liberties and/or obligations unduly dependent 
upon non-reviewable decisions;  

   (iv) inappropriately delegate legislative powers;  or 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny.  

 
(d) report to the Assembly on these or any related matter and if the Assembly 

is not sitting when the Committee is ready to report on bills and 
subordinate legislation, the Committee may send its report to the Speaker, 
or, in the absence of the Speaker, to the Deputy Speaker, who is 
authorised to give directions for its printing, publication and circulation. 
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Role of the Committee 
 
 

The Committee examines all Bills and subordinate legislation presented to the 
Assembly. It does not make any comments on the policy aspects of the legislation. 
The Committee’s terms of reference contain principles of scrutiny that enable it to 
operate in the best traditions of totally non-partisan, non-political technical scrutiny of 
legislation. These traditions have been adopted, without exception, by all scrutiny 
committees in Australia. Non-partisan, non-policy scrutiny allows the Committee to 
help the Assembly pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bills - Comment 
 
The Committee has examined the following Bills and offers these comments on them. 
 
Maternal Health Legislation Amendment Bill 2002 
 
This Bill would amend the Crimes Act 1900 to reduce the penalty for an offence 
under s 44 (relating to a woman who procures her own miscarriage) from 10 years to 
1 month), and create a new offence of coercing a woman to have an abortion, 
punishable by imprisonment for 10 years. It would amend the Health Regulation 
(Maternal Health Information) Act 1998 to provide that a person providing 
information to a woman concerning an abortion is appropriately qualified and not 
associated with the provider of an abortion. 
 
Para 2(c)(i) – undue trespass on rights and liberties  
 
Reduction of penalty where a woman procures her own miscarriage 
 
The amendments to s 44 of the Crimes Act 1900 would reduce the penalty for an 
offence under s 44 (relating to a woman who procures her own miscarriage) from 10 
years to 1 month imprisonment. It leaves on foot the prohibition on abortions; (a 
prohibition that the courts have found does not apply where the medical practitioner 
doing the abortion honestly believed on reasonable grounds that the operation was 
necessary to preserve the patient from serious danger to her life, or physical or mental 
health: see Report No 2 of 2002). The amendment reduces the penalty. For those who 
consider that an abortion is criminal, whether this amendment is desirable from a 
rights perspective turns on a person's appreciation of the gravity of the crime. For 
those who consider that abortion should not be subject to criminal penalty, this 
amendment might be seen as desirable, as a step in the right direction, or, as 
undesirable in that it leaves on foot the substantive offence stated in s 44. The 
contours of this debate were addressed in Report No. 2 of 2002. 
 
The Committee notes that these amendments do not affect the existing criminal 
penalties in relation to other acts by the woman concerned, such as the offence of 
child destruction (s 42), and of causing grievous bodily harm to a child (s 43), both of 
which apply to "any act or omission occurring in relation to a childbirth and before 
the child is born alive". 
 
Maintenance of the penalty where another person procures a miscarriage 
 
The Committee notes that these amendments do not affect the criminal liability of the 
doctor who performs an abortion, (see s 45), in relation to which there is a penalty of 
10 years imprisonment; (and see to s 46). 
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The rights issue is whether the resulting different treatment, from the penalty 
perspective, of the woman (under s 44), and of the doctor (under s 45), amounts to 
unequal treatment of persons before the law. In this connection, regard may be had to 
Article 26 of the International Covenant on Civil and Political Rights: 
 

All persons are equal before the law and are entitled without any discrimination to 
the equal protection of the law. In this respect, the law shall prohibit any 
discrimination and guarantee to all persons equal and effective protection against 
discrimination on any ground such as race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or other status. 

 
The Explanatory Memorandum does not address this issue.  
 
The creation of a new offence 
 
Proposed new section 45A of the Crimes Act 1900 would provide simply that “A 
person must not coerce a woman to have an abortion”. 
 
Where a person did this, it is likely that the woman would not be liable under section 
44. It would probably be found that the woman was not guilty of having procured her 
own miscarriage on the basis that she had acted under duress. 
 
On the other hand, the person who coerced the woman would be liable to be found 
guilty under section 44. He or she would be regarded in law as a principal in the first 
degree. 
 
This raises the question of why it is necessary to enact proposed new section 45A. 
The reason may lie in the proposal to reduce the penalty for an offence under section 
44 to 1 month imprisonment. That is, unless specific provision for an offence of 
coercion is enacted, the person who coerced a woman to commit an offence under 
section 44 might be liable to only 1 month imprisonment. 
 
The Committee notes that The Explanatory Memorandum does not address this issue. 
 
Medical Practitioners (Maternal Health) Amendment Bill 2002 
 
This Bill would amend the Medical Practitioners Act 1930 to insert a new Part 4B to 
govern the conduct of an abortion. It would provide that only a medical practitioner may 
carry out an abortion, and only in an approved facility. It would also provide that there 
is no obligation on a person to carry out or assist in carrying out an abortion. 
 
Para 2(c)(i) – undue trespass on rights and liberties  
 
The Bill is designed to operate in conjunction with the Health Regulation (Maternal 
Health Information) Repeal Bill 2001. The latter would repeal the Health Regulation 
(Maternal Health Information) Act 1998 (the Information Act). 
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Issues arising on a comparison between the Information Act and the Medical 
Practitioners (Maternal Health) Amendment Bill 2001 (the Bill) 
 
The Bill contains some clauses that parallel provisions of the Information Act. It does 
not, however, contain provisions that parallel subsection 10(1), section 12 and 
subsection 13(1). The omission of such provisions needs to be addressed from a rights 
perspective. 
 
The Committee acknowledges that these issues might have been addressed in report No 
2 of 2002 when it considered the Health Regulation (Maternal Health Information) 
Repeal Bill 2001. Report No 2 was more concerned with the Crimes (Abolition of 
Offence of Abortion) Bill 2001. The rights issues raised by the repeal of the Information 
Act are more clearly brought into focus by the fact that this Bill restates some of the 
provisions of the Act but not others. 
 
Rights issues in relation to the repeal of the Information Act 
 
In general terms, this Act regulates the way an abortion may be performed. (Section 4 
states, however, that neither compliance nor non-compliance with these legal 
obligations should affect the lawfulness or the unlawfulness of an abortion in terms of 
sections 40 to 45 of the Crimes Act 1900. ) 
 
The primary aspects of the regulatory scheme are: 
 
 that an abortion must be performed by a medical practitioner in an approved 
medical facility (section 6); 
 
 that an abortion may not be performed on a woman unless she and a medical 
practitioner have lodged a jointly made declaration stating that section 8 has been 
observed (section 9); 
 
 that a medical practitioner must provide to the woman concerned certain 
information relating to the medical risks of an abortion; must offer her the opportunity 
of counselling; and provide her with pamphlets which have been approved under 
section 14 (see generally section 8); 
 
 a medical practitioner who has provided the relevant information under section 7 
may, acting jointly with the woman concerned, make a declaration that the 
requirements of section 8 have been met (section 9); 
 
 a person shall not perform an abortion on a woman unless her consent has been 
obtained in writing, stating the date and time, at a time not less than 72 hours after 
making a declaration under section 9 (section 10). 
 
Other aspects of the scheme are taken up below. At this point, the Committee comments 
on the rights issues involved the repeal of the aspects of the scheme just noted. 
 
The Act itself, in section 3, states certain objects that are related to the scheme just 
described. Section 3 says: 
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Objects  
 
The objects of this Act are to—  
 
(a) ensure that adequate and balanced medical advice and information are given to a 

woman who is considering an abortion; 
(b) ensure that a decision by a woman to proceed or not to proceed with an abortion is 

carefully considered; 
(c) ensure that abortions are only performed by appropriately qualified persons and in 

suitable premises; 
(d) provide statistical reports to government on the occurrences of abortions in the 

Territory; 
(e) protect the privacy of women having abortions; and 
(f) provide for the right of persons and bodies to refuse to participate in abortions. 
 
The scheme, as related to its objects, was the subject of some comment by this 
Committee in Scrutiny Report No 12 of 1998. The Committee repeats these comments 
with adaptation necessary to reflect the fact that the Bill was amended in the assembly 
before it became an Act. 
 
Laws governing abortions may also involve debates about the scope of the “right to 
privacy”. In Article 17.1 of the ICCPR it is stated: 
 

No one shall be subjected to arbitrary or unlawful interference with his privacy [, 
or] family ... 

 
Some argue that the right of a woman to her privacy includes an unqualified right to 
decide whether she will terminate her pregnancy. It is accepted that the general laws 
concerning medical procedures apply, but what is rejected additional regulation of the 
kind provided for by the Information Act. This right can also be rested on the right to 
personal liberty (see below). The restrictions stated in the Act may be seen as a form 
of harassment of the woman at a time when she must make a critical decision. 
 
The statement in Article 17.1 that a person shall not be subject to arbitrary or 
unlawful interference with her or his family brings other interests into focus. Thus, in 
support of the scheme in the act, it is argued that the woman’s decision impacts on 
others, such as the prospective father, and the family of the woman. Where the 
woman is a member of a family, the claims of others in the family may also be based 
on or supported by Article 23.1, which states that: 
 

The family is the natural and fundamental group unit of society and is entitled to 
protection by society and the State. 

 
In addition, of course, there is an argument that there must be weighed against the 
privacy and liberty of the woman the interest of the foetus, and/or of the community, in 
ensuring that a child is born. (These interests were considered in detail in Scrutiny 
Report No 2 of 2002, in relation to the Crimes (Abolition of Offence of Abortion Bill 
2001)  
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In general terms, the argument is that these other interests justify a regulation of the 
kind found in the Act. The repeal of the Act, and the omission to provide any similar 
scheme in this detail, will be seen by some to affect the rights of persons other than the 
woman concerned. 
 
Rights issues in relation to the repeal of subsection 10(1) of the Act  
 
These comments focus on that part of sub-section 10(1) that provides: "A person shall 
not perform an abortion on a woman unless her consent has been obtained in writing 
…". 
 
On the face of it, the repeal of section 10 would have an impact on the woman's right to 
personal liberty in that it removes a legislative affirmation of this right in relation to an 
abortion. (The basic right is stated in Article 9.1 of the International Covenant on Civil 
and Political Rights (ICCPR) provides: "Everyone has the right to liberty and security of 
person".) The Committee is not able to say, however, whether in some conceivable 
circumstance the repeal of section 10 may be said to trespass on the woman's right to 
personal liberty. 
 
It notes that there is no Explanatory Memorandum for this Bill. It suggests that an 
explanation be given for the repeal of section 10. 
 
The following remarks may assist the Assembly to appreciate what may be involved in 
the repeal of s 10 of the Information Act. 
 
The starting point of the common law is that lack of consent by the woman would 
render the performing of the abortion unlawful in the sense that it would constitute an 
assault on the woman, and thus subject the doctor and/or others involved to an action in 
trespass or to a criminal penalty. In this way, her right to liberty is protected. 
 
There are, however, certain circumstances in which the woman's consent is not required, 
and its absence would not thus render the doctor and/or others to legal liability. 
Assuming a case where the woman has not consented, a full explanation of the law 
would require (at least) distinctions to be drawn between the cases of: 
 
• An adult woman who at the time of the abortion was competent to give consent; (in 

which case, there is probably no exception to the common law starting point); 
• An adult woman who at the time of the abortion was not competent to give consent, 

whether by reason of temporary or permanent mental or physical incapacity; (in 
which case there are circumstances where her consent is not necessary); 

• A woman under the age of 18 who at the time of the abortion was competent to give 
consent; (in which case, her consent would in general be necessary but where there 
may be circumstances where her lack of consent may be overridden by another 
person, such as by a parent, or a court); and 

• A woman under the age of 18 who at the time of the abortion was not competent to 
give consent, whether by reason of temporary or permanent mental or physical 
incapacity; (in which case there are circumstances where her consent is not 
necessary). In this case, the consent may need to be given by a court; (probably the 
Family Court of Australia). 
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In this situation, it is difficult to assess the impact of section 10 of the Health Regulation 
(Maternal Health Information) Act 1998.  
 
It may not affect carrying out of an abortion where the woman is not competent to give 
consent at the time of the abortion. In these cases, the defence of necessity may apply to 
protect a doctor, etc from criminal liability. Provisions the Guardianship and 
Management of Property Act 1991 may apply. The consent of the Family Court might 
override any effect of section 10. In other words, it is not easy to see that section 10 
makes worse the position of the woman who is unable to consent and the operation is 
necessary for therapeutic purposes. 
 
Section 10 might improve the position of the woman where she is under the age of 18 
and competent to give consent, but that consent may be overridden by another person. 
Such cases are likely to be very rare. 
 
Rights issues in relation to the repeal of subsection 12 of the Act  
 
Section 12 provides: 
 

No individual or body is under a duty, whether by contract or by statutory or other 
legal requirement, to— 

(a) perform or assist in performing an abortion; or 
(b) provide counselling or advice in relation to an abortion; or 
(c) refer a person to another person who will do the things mentioned in 
paragraphs (a) or (b). 

 
A provision in the Medical Practitioners (Maternal Health) Amendment Bill 2001 goes 
part of the way to replicating section 12. Proposed new section 55E of the Medical 
Practitioners Act 1930 would provide: 
 

(1) No-one is under a duty (by contract or by statutory or other legal requirement) to 
carry out or assist in carrying out an abortion. 
(2) A person is entitled to refuse to assist in carrying out an abortion. 

 
What is omitted is protection where a person omits or refuses to provide counselling or 
advice in relation to an abortion; or to refer a person to another for such counselling or 
advice. In the light of the fact that legal actions have been based on such omissions (the 
'wrongful life' cases), and the fact that persons may claim that their right to belief and 
conscience justifies their refusing to provide such counselling or advice, there is a 
question whether the removal of the full extent of the protection in section 12 is 
justifiable. It might be seen as trespassing on the right stated in Article 18 of the ICCPR: 
"1. Everyone shall have the right to freedom of thought, conscience and religion. …".  
 
Another perspective would start from the point that a woman's right to liberty involves a 
right to have an abortion. (A right to liberty might be seen as only one way to ground a 
right to an abortion; see further Report No 2 of 2002). It then would propose that the 
right to have an abortion is meaningless unless the woman has access to information 
about how to obtain an abortion, and/or to be able to make an informed choice. 
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The Committee suggests that an Explanatory Memorandum for this Bill explain why 
section 12 has not been replicated in full. 
 
Rights issues in relation to the repeal of subsection 13 of the Act  
 
Subsection 13(1) provides: "A report of any civil, criminal or disciplinary proceedings 
shall not disclose the identity of a woman on whom an abortion has been performed 
unless she has agreed to the disclosure". 
 
Apart from section 13, there would probably be little inhibition (beyond what is now 
provided for in law) on a report of any civil, criminal or disciplinary proceedings 
identifying a woman as having had an abortion. Information Privacy Principle 11 of the 
Privacy Act 1988 (Cth) would in many circumstances probably permit such 
identification on the basis that it was "required or authorised by or under law". One such 
circumstance would be where identifying a woman as having had an abortion was 
necessary for the person preparing the report to comply with an obligation to give 
reasons.  
 
Section 13 may be seen as a strong underpinning of the right stated in Article 17.1 of the 
ICCPR: "No one shall be subjected to arbitrary or unlawful interference with his 
privacy, …". 
 
The Committee suggests that an Explanatory Memorandum for this Bill explain why 
section 13 of the Act should be repealed. 
 
Other rights issues arising under the Bill 
 
By clause 4 of the Bill, proposed new 55C of the Medical Practitioners Act 1930 would 
require that an abortion be carried out in an approved medical facility. Proposed new 
subsection 55D(1) confers on the Minister a power to approve a medical facility for the 
purpose of carrying out abortions. 
 
There is a view that there is no more reason to require an abortion to be carried out in an 
approved medical facility than there is to provide for any other medical procedure to be 
so regulated. In the end, this turns on the significance that a person attaches to abortion 
as a medical procedure.  
 
If the decision to have an abortion is seen as a matter that impinges only (or primarily) 
on the interests of the woman, it may be said that there is no need for a rule as to where 
it is performed. On the other hand, if the decision to have an abortion is not seen only as 
a matter that impinges only on the interests of the woman, it may be said that there is 
need for a rule as to where it is performed. 
 
Again, the Committee notes that the Explanatory Memorandum does not address this 
issue. 
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Para (v) - rights unduly dependent upon insufficiently defined administrative powers 
 
Proposed new subsection 55D(1) does not specify any criteria according to which the 
Minister may determine whether to approve a medical facility for the purpose of 
carrying out abortions. Nor is there any provision for the Minister to issue guidelines 
according to which the discretion may be exercised. 
 
Para (iii) - rights unduly dependent upon non-reviewable decisions 
 
There is no provision for review of a decision of the Minister under proposed new 
subsection 55D(1).  
 
SUBORDINATE LEGISLATION 
 
Subordinate Legislation - No Comment 
 
The Committee has examined the following items of subordinate legislation and 
offers no comment on them. 
 
Subordinate Law 2002 No 10 being the Food Regulations made under the Food 
Act 2001 clarifies the intent or function of a section or part of the Act. 
 
Disallowable Instrument DI2002-27 made under section 68 of the Rehabilitation 
of Offenders (Interim) Act 2001 appoints a specified person as a non judicial 
member of the Sentence Administration Board of the Australian Capital 
Territory for a period of three years commencing 10 May 2002. 
 
Disallowable Instrument DI2002-37 made under section 150 of the Food Act 2001 
determines fees for application for registration, application for renewal and 
notification to change details of registration or change in operation and 
associated risk classifications. 
 
Disallowable Instrument DI2002-40 made under section 32 of the Health and 
Community Care Services Act 1996 revokes Determination DI2002-5 and 
determines the fees and charges for or in connection with the provision of health 
and community care services. 
 
Disallowable Instrument DI2002-42 made under section 16 of the Nature 
Conservation Act 1980 revokes Instrument No 197 of 1998 notified in Gazette No. 
35 of 2 September 1998 and declares species of native animals or native plants to 
have special protection status. 
 
Disallowable Instrument DI2002-45 made under section 8 of the Electoral Act 
1992 determines the fee payable for obtaining copies of voting statistics on 
CD-Rom. 
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Disallowable Instrument DI2002-47 made under subsection 171A(2) of the Land 
(Planning and Environment) Act 1991 revokes instrument No 224 of 2001 and 
determines matters to be taken into consideration in deciding whether to consent 
to the grant of a further rural lease. 
 
Disallowable Instrument DI2002-48 being the Building (Prudential Standards) 
Determination 2002 made under section 58O of the Building Act 1972 determines 
prudential Standards for a fidelity fund scheme. 
 
Disallowable Instrument DI2002-49 being the Building (Approval criteria) 
Determination 2002 made under section 58K of the Building Act 1972 determines 
the requirements with which a fidelity fund scheme must comply. 
 
Subordinate Legislation - Comment 
 
The Committee has examined the following items of subordinate legislation and 
offers these comments on them. 
 
Disallowable Instrument No 2002-41 being the Interest Charge Determination 
2002 (No.2) made under section 33 of the Health and Community Care Services 
Act 1996 revokes disallowable instrument DI2002-15 dated 31 January 2002 
which was notified on the Legislation Register on 7 February 2002 and sets a 
minimum amount on which interest is payable. 
 
Disallowable Instrument DI2002-43 made under section 3 of the Public Place 
Names Act 1989 determines public place nomenclature in the division of Phillip. 
 
Disallowable Instrument DI2002-44 made under section 3 of the Public Place 
Names Act 1989 determines public place nomenclature in the division of 
Campbell. 
 
Numbering of disallowable instrument 
The Committee queries why, given that disallowable instruments are numbered 
sequentially, the above disallowable instruments and their explanatory statements 
seem to include an extra numbering system. 
 
Disallowable Instrument DI2002-50 being the Building Act (Application form for 
fidelity fund scheme) Determination 2002 made under section 58K of the 
Building Act 1972 determines the form to be the form that must be used in an 
application for the approval of a fidelity fund. 
 
Incorrect title and incorrect text in explanatory statement 
The explanatory statement to the above disallowable instrument is entitled differently 
to the disallowable instruments itself and in fact is the same as the explanatory 
statement to Disallowable Instrument DI2002-49. 
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GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 
• The Minister for Urban Services in relation to comments in Scrutiny Report 

No 13 on the Road Transport Legislation Amendment Bill 2002. The Committee 
thanks the Ministers for his response, and notes that he has proposed amendments 
to the bill in the light of Scrutiny Report No 13. 

• The Minister for Planning in relation to comments in Scrutiny Report No 10 on 
the Building Amendment Bill 2002. The Committee thanks the Minister for his 
response and may comment on the response in its next report. 

 
REGULATORY IMPACT STATEMENTS 
 
There is no matter for comment in this report. 
 
INTERSTATE AGREEMENT 
 
The Committee has received a letter from the Attorney-General advising that the 
Council of Australian Governments agreed to the development of a Memorandum of 
Understanding (MOU) on a national coordination framework for response to an 
animal disease emergency, such as an outbreak of Foot and Mouth Disease (FMD). 
 
The Committee thanks the Attorney-General for the letter (copy attached) and looks 
forward to receiving copies of the draft uniform legislation before the Minister 
attends the next Ministerial meeting. 
 
 
 
 
Bill Stefaniak MLA 
Chair 
 
25 June 2002 
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