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TERMS OF REFERENCE 

 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 
(a) consider whether any instrument of a legislative nature made under 

an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 
   (i) is in accord with the general objects of the Act under 

which it is made;  
 
   (ii) unduly trespasses on rights previously established by 

law;  
 
   (iii) makes rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions; or 
 
   (iv) contains matter which in the opinion of the Committee 

should properly be dealt with in an Act of the Legislative 
Assembly;  

 
(b) consider whether any explanatory statement or explanatory 

memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 
(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 
   (ii) make rights, liberties and/or obligations unduly dependent 

upon insufficiently defined administrative powers;  
 
   (iii) make rights, liberties and/or obligations unduly 

dependent upon non-reviewable decisions;  
 
   (iv) inappropriately delegate legislative powers;  or 
 
   (v) insufficiently subject the exercise of legislative power to 

parliamentary scrutiny;  
 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 
(e) report to the Assembly on these or any related matter and if the 

Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILLS 
 
Bill—No comment 
 
The Committee has examined the following Bill and offers no comment on it: 
 

ELECTRICITY FEED-IN (RENEWABLE ENERGY PREMIUM) AMENDMENT 
BILL 2009 

 
This Bill would amend the Electricity Feed-in (Renewable Energy Premium) Act 2008 to clarify 
issues of the eligibility of Government agencies and other parties to benefit under the Scheme 
established by the original Act; the scale of installations that qualify for Scheme coverage and 
benefit under the Act; and the definition of the “normal cost of electricity”. 
 
 
Bill—Comment 
 
The Committee has examined the following Bill and offers these comments on it: 
 

JUSTICE AND COMMUNITY SAFETY LEGISLATION AMENDMENT BILL 2009 
 
This is a Bill to amend a number of laws administered by the Department of Justice and 
Community Safety. 
 
Do provisions of the Bill trespass unduly on personal rights and liberties? – term of 
reference (c)(i) 
Report under section 38 of the Human Rights Act 2004 
 
The proposed amendments to the Crimes (Forensic Procedures) Act 2000 – part 1.3 of 
Schedule 1 of the Bill 
 
As the Explanatory Statement points out, under the Crimes (Forensic Procedures) Act, a 
magistrate may make an order for the taking of forensic materials from a suspect who is not in 
police custody.1 The purpose of the proposed amendments is to confer on a magistrate a power to 
make an order for the arrest of the suspect for the purpose of carrying out the forensic procedure; 
and for the removal of the suspect to the place where the forensic procedure is to be carried out 
(proposed section 40A). A police officer must use the minimum amount of force necessary to 
arrest or remove the suspect, and before removing the suspect, explain the reason for the arrest 
(proposed section 40B). A magistrate may also issue to an authorised applicant a warrant to enter 
premises to arrest the suspect (proposed section 40C). 
 
Although this matter is not mentioned in the Explanatory Statement or the Compatibility 
Statement, these proposed amendments engage various rights in the Human Rights Act 2004 
(HRA), most obviously the right to “liberty and security of the person” (subsection 18(1)).  
 

                                                 
1 By paragraph 8(a) of the Act, a “suspect” includes “ person suspected by a police officer, on reasonable 
grounds, to have committed an offence”. 
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Subject to one matter, the Committee does not consider that an issue of potential incompatibility 
arises. The policy of permitting the taking of forensic samples is not in issue. The amendments 
are designed to enable an existing provision of the Act to be effective. The powers and the 
limitations on the powers of the magistrate and the police are reasonable and are in a standard 
form. 
 
The one issue to address may be seen to arise under term of reference of the Committee. 
 
Does a clause of the Bill make rights, liberties and/or obligations unduly dependent upon 
insufficiently defined administrative powers? – term of reference (c)(ii) 
 
The power of a magistrate under proposed subsection 40A(3) to make an arrest and removal 
order is conditioned on the magistrate being “satisfied that” certain matters exist. Similar 
provision is made concerning the power of a magistrate to issue a warrant under proposed 
subsection 40A(5). 
 
In contrast, under proposed subsection 40D(2), a police officer may decide not to comply with 
subsection 40D(1) only if he or she holds a relevant belief “on reasonable grounds”.  
 
This latter form of restriction on the exercise of a power may require the power-holder to 
consider the matter more carefully, and affords greater protection to the person affected should 
they seek some judicial review. The issue is whether the powers of the magistrate under 
proposed subsections 40A(3) and (5) should be qualified in a similar way. That is, the magistrate 
might be required to be “satisfied on reasonable grounds that” certain matters exist. 
 
Lest it be thought that it would be offensive to the judiciary to require a magistrate to act on 
reasonable grounds, the Committee notes that at least one power vested in a magistrate under the 
Act is conditioned on he or she having “reasonable grounds” for a particular belief (see 
paragraph 34(1)(b)). 
 
The Committee draws this matter to the attention of the Assembly and suggests that the powers 
of a magistrate be conditioned on the magistrate having “reasonable grounds” for being satisfied 
of a particular matter. 
 
The proposed amendments to the Liquor Act 1975 – part 1.6 of Schedule 1 
 
This amendment would insert a new part 1.6 in the Act, to the effect that the appointment of 
Robyn Davies as a member of the Liquor Licensing Board, purportedly made by the Minister 
on 17 October 2008, is taken to be, and always to have been, validly made. In addition, it is 
provided that anything done, or purporting to have been done by Robyn Davies under the 
appointment is taken to be, and always to have been, validly done. 
 
The need to provide for retrospective validation of this appointment arose because the Minister 
made it without having, after consultation, received a recommendation from the relevant 
Standing Committee of the Assembly. The terms of the prohibition on the Minister making an 
appointment, as stated in subsection 228(3) of the Legislation Act 2001, are cast in mandatory 
language (see below), and the result as it stands now is probably that the appointment is not 
valid. 
 
A rights perspective can be approached on two bases. 
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1. Suppose that a consequence of the invalidity of the appointment is that all acts of Robyn 
Davies in that capacity are invalid from the outset. 
 
A person whose rights are adversely affected by the retrospective validation is one who 
suffered some adverse result from such a decision. That is, such a person might be said to have 
lost the opportunity to challenge by judicial review the validity of the relevant decision. 
 
Is there a social benefit arising from a retrospective validation that overcomes the loss by a 
person of the opportunity to seek judicial review?  
 
On the one hand, the person who would benefit from being able to seek judicial review 
might argue that they had a right to have their matter before the Board resolved in the manner 
intended by the Legislative Assembly – that is, by members each of whom had been appointed 
after compliance with subsection 228(3). This right, and the right to seek to enforce it by 
judicial review proceedings, would be frustrated by the retrospective validation. There is 
moreover a public interest in compliance with the rule of law,2 which interest would also be 
frustrated. Inconvenience is not a sufficient reason to retrospectively validate a manifest breach 
of the law.3 
 
On the other hand, a person whose interests would be adversely affected were a judicial 
review to succeed might argue that he or she had a legitimate expectation that the acts of 
Robyn Davies, who apparently had power to act, were valid.4 A party to the relevant Board 
proceeding could not have expected that a decision beneficial to their interests might 
subsequently be found to be invalid. The public interest lies in avoiding the disturbance and 
cost involved in a redetermination of all affected proceedings.5 
 
2. Suppose that notwithstanding the invalidity of the appointment, the acts of 
Robyn Davies in that capacity are not invalid. This would be the result were a court to apply 
the common law “de facto officers” doctrine. This “operates to validate certain acts by persons 
purporting to exercise powers reposed in occupants of a certain public office, notwithstanding 
that the person in question is not entitled to occupy that office”.6 It operates where: 
 
(a)  “the office occupied and exercised must be an office de jure”. This is apparently the case 

here, in that the office Robyn Davies purported to occupy does as a matter of law (de jure) 
exist; 

 

                                                 
2 See G J Coles & Co Limited v Retail Trade Industrial Tribunal (1987) 7 NSWLR 503 at 520 per Kirby P 
and Hope JA. 
3 Ibid. 
4 See Parks Holdings Pty Ltd (trading as Gladstone Chemicals)and CEO of Customs [2001] AATA 562 at 
[127], quoting Reference re Language Rights under the Manitoba Act, 1870 (1985) 19 DLR (4th) 1 at 28: 
“[the de facto officers doctrine] recognises and gives effect only to the justified expectations of those 
who have relied upon the acts of those administering the invalid laws”. 
5 (1987) 7 NSWLR 503  at 526 per McHugh JA. 
6 Enid Campbell, “De Facto Officers” 2 Australian Journal of Administrative Law at 5. The qualification 
that the defect must be unknown to members of the public means that it cannot apply where at the 
outset of a particular proceeding of the relevant officer, court or tribunal, there is a challenge to the 
validity of the officer, etc. The officer must consider the challenge and if it is sustained cannot 
exercise any power. 
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(b)  “the acts of a de facto officer must have been within the scope of the authority of this 
office de jure”. This again is apparently the case here; and 

 
(c)  the “person claiming to be a de facto officer must have the reputation of being an officer 

de jure or the defect in his or her title must be unknown to members of the public”.7 This 
again is apparently the case here. 

 
There is thus good reason to think that notwithstanding the invalidity of the appointment, the 
acts of Robyn Davies in that capacity are not invalid. If this be the case, this retrospective 
validation of the appointment of Robyn Davies will not deprive a person of the right to obtain 
judicial review of any act of Robyn Davies. 
 
The courts will not however apply the de facto officers doctrine where to do so would defeat a 
“clear statutory policy”.8 This qualification requires attention to the terms of section 228 of the 
Legislation Act. It provides: 
 

228  Consultation with appropriate Assembly committee  
 

(1)  Before making an appointment to a statutory position, a Minister must consult — 

 (a) a standing committee of the Legislative Assembly … . 

(2)  The committee may make a recommendation to the Minister about the proposed 
appointment. 

(3)  The Minister must not make the appointment until the Minister has received 
a recommendation or 30 days have passed since the consultation took place, 
whichever happens first. 

(4)  In making the appointment, the Minister must have regard to any 
recommendation received (emphasis added). 

 
The question is whether the terms of section 228 are such that it may be said that the Legislative 
Assembly intended that a failure to comply with its terms meant not only that a particular 
appointment was invalid from the outset, but also that any purported action taken by the 
appointee is also invalid. In other words, does section 228 operate to displace the operation of 
the de facto officers doctrine? 
 
Prediction of how a court may apply this doctrine and its qualifications is always difficult. In G 
J Coles & Co Limited v Retail Trade Industrial Tribunal (1987) 7 NSWLR 503, the Court of 
Appeal of NSW dealt with a case where the statute required that a body making an industrial 
award comprise a judge acting with the non-binding advice of two assessors. The judge acted 
alone in making an award, and the Court of Appeal held that the de facto officers doctrine could 
not operate to save the award from invalidity. Kirby P and Hope JA noted that the case involved 
“the complete failure of the Tribunal to meet as such and to be constituted as Parliament 
provides”, and that the “widespread operation of the purported award [is] a reason to insist upon 
due observance of the law”.9 
                                                 
7 See Patten AJ in World Best Holdings Limited v Abul Sarker [2004] NSWSC 1164 at [41]. 
8 Ibid. 
9 (1987) 7 NSWLR 503 at 520. 
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In Shankar v The State [2006] FJSC 1410 at [18], the court said that the doctrine would not have 
applied on the facts in Shankar:  
 

Had it been established that any person purporting to act as an assessor was not competent 
in English, the de facto doctrine relating to the validity of a public officer would not 
operate. The task of the court in this context is "to determine the meaning of the 
legislation and to ensure that the legislative purpose is fulfilled": G J Coles & Co Ltd v 
Retail Trade Industrial Tribunal (1986) 7 NSWLR 503 at 549 per Kirby P and Hope JA. 
The intention of the legislature as reflected in ss 264 and 265 is plain in this respect. Lack 
of the requisite knowledge of English would be so fundamental a defect that it could not 
be cured. 

 
The Coles and Shankar cases are however distinguishable from the case that would arise as a 
consequence of the invalid appointment of Robyn Davies. Kirby P and Hope JA said that what 
was involved in Coles “was not merely a suggested irregularity in the appointment of particular 
members of a Tribunal as in Ellis v Bourke (1889) 15 VLR 163”.  In this case, the Full Court of 
Victoria, when hearing a special case arising out of the conviction of a licensee and the 
forfeiture of his licence, refused to admit evidence that the licensing court was not properly 
constituted. The Ellis case has often been cited with approval,11 and it suggests that the de facto 
officers doctrine would apply, with the result that the acts of Robyn Davies could not be 
challenged successfully by judicial review. 
 
In the end, however, it is always a question of resolving the issue in the particular statutory 
framework, and it is not beyond reason to think that the terms of section 228 would operate to 
displace the operation of the de facto officers doctrine, so that the acts of Robyn Davies could 
be challenged. 
 
Conclusion 
 
A Member of the Assembly is not bound to approach the question of whether to vote to amend 
the Liquor Act in the way proposed in part 1.6 of Schedule 1 of the Bill out of regard for 
whether or not the acts of Robyn Davies could be challenged successfully. The Committee has 
set out this analysis to inform the Assembly of the complexity of the legal situation. 
 
The Committee draws this matter to the attention of the Assembly. 
 
The proposed amendments to the Residential Tenancies Act 1997 – part 1.9 of Schedule 1 
 
This amendment would insert a new part 1.9 in the Act, to the effect that appointments of Allan 
Anforth and Jennifer David as members of the Residential Tenancies Tribunal, purportedly 
made by the Minister on 17 October 2008, are taken to be, and always to have been, validly 
made. In addition, it is provided that anything done, or purporting to have been done by these 
members under their appointments, is taken to be, and always to have been, validly done. 
 

                                                 
10 Supreme Court of the Fiji Islands. The court was constituted by French, Handley and Ipp JJ. 
French J is now Chief Justice of the High Court of Australia. 
11 Shankar at [18].  
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The rights issues arising are the same as those arising with respect to the proposed amendments 
to the Liquor Act by part 1.6 of Schedule 1. See the preceding discussion. 
 
 
SUBORDINATE LEGISLATION 
 
Disallowable Instruments—No comment 
 
The Committee has examined the following disallowable instruments and offers no 
comments on them: 
 
Disallowable Instrument DI2008-272 being the Residential Tenancies Tribunal 
Selection 2008 (No. 4) made under subsection 112(5) of the Residential Tenancies Act 
1997 appoints specified persons as members of the Residential Tenancies Tribunal.  

Disallowable Instrument DI2008-273 being the Liquor Licensing Board Appointment 
2008 (No. 2) made under paragraph 12(1)(c) of the Liquor Act 1975 appoints a specified 
person as a member of the Liquor Licensing Board.  

Disallowable Instrument DI2008-274 being the Public Place Names (Macgregor) 
Determination 2008 (No. 2) made under section 3 of the Public Place Names Act 1989 
determines the names of new roads in the Division of Macgregor.  

Disallowable Instrument DI2008-275 being the Public Place Names (Crace) 
Determination 2008 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the names of new roads in the Division of Crace.  

Disallowable Instrument DI2008-277 being the Children and Young People (Drug 
Testing) Standards 2008 (No. 1) made under section 887 of the Children and Young 
People Act 2008 determines the standards to address the conduct of drug testing under 
a drug use provision in a care and protection order or interim care and protection 
order.  

Disallowable Instrument DI2008-278 being the Public Sector Management 
Amendment Standards 2008 (No. 4) made under section 251 of the Public Sector 
Management Act 1994 amends the Management Standards to provide for an increase in 
the value of parking spaces for executive vehicles for the purpose of payment in lieu.  

Disallowable Instrument DI2008-279 being the Public Place Names (Bruce) 
Determination 2008 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the name of a new road in the Division of Bruce.  

Disallowable Instrument DI2008-280 being the Public Sector Management 
Amendment Standards 2008 (No. 5) made under section 251 of the Public Sector 
Management Act 1994 amends the Management Standards to allow for the short-term 
engagement of a person in the position of Chief Executive, Department of the 
Environment, Climate Change, Energy and Water, without an independent job 
evaluation being undertaken.  

Disallowable Instrument DI2008-282 being the Road Transport (General) (Application 
of Road Transport Legislation) Declaration 2008 (No. 10) made under section 13 of the 
Road Transport (General) Act 1999 declares that the road transport legislation does not 
apply to vehicles or drivers participating in the Rallye des Femmes.  
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Disallowable Instrument DI2008-284 being the Radiation Protection (Fees) 
Determination 2008 (No. 1) made under section 120 of the Radiation Protection Act 
2006 revokes DI2007-224 and determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2008-285 being the Taxation Administration (Amounts 
Payable—Thresholds—Home Buyer Concession Scheme) Determination 2008 (No. 2) 
made under section 139 of the Taxation Administration Act 1999 revokes DI2008-80 and 
determines the property value thresholds for an eligible property and the land value 
thresholds for an eligible vacant block for the purposes of the calculation of duty 
payable.  

Disallowable Instrument DI2008-286 being the Taxation Administration (Amounts 
Payable—Eligibility—Home Buyer Concession Scheme) Determination 2008 (No. 2) 
made under section 139 of the Taxation Administration Act 1999 revokes DI2008-76 and 
determines the income test and thresholds, the eligibility criteria, the conditions, the 
method of calculation of duty payable and the time limit for applications.  

Disallowable Instrument DI2008-287 being the Taxation Administration (Amounts 
Payable—Thresholds—Pensioner Duty Concession Scheme) Determination 2008 
(No. 2) made under section 139 of the Taxation Administration Act 1999 revokes DI2008-
79 and determines the property value thresholds for an eligible property and the land 
value thresholds for an eligible vacant block for the purposes of the calculation of duty 
payable.  

Disallowable Instrument DI2008-288 being the Taxation Administration (Amounts 
Payable—Eligibility—Pensioner Duty Concession Scheme) Determination 2008 (No. 2) 
made under section 139 of the Taxation Administration Act 1999 revokes DI2008-78 and 
continues a three year moratorium on payment of the full amount of duty in relation 
to the grant or transfer of a crown lease.  

Disallowable Instrument DI2008-289 being the Public Sector Management 
Amendment Standards 2008 (No. 6) made under section 251 of the Public Sector 
Management Act 1994 amends the Standards with regard to the establishment of the 
ACT Public Service Joint Council.  

Disallowable Instrument DI2008-290 being the Public Place Names (Harrison) 
Determination 2008 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the name of block 12 section 120 in the Division of Harrison.  

Disallowable Instrument DI2008-291 being the Taxation Administration (Ambulance 
Levy) Determination 2008 (No. 1) made under section 139 of the Taxation 
Administration Act 1999 revokes DI2007-312 and determines the relevant amount for 
the purposes of calculating the ambulance levy.  

Disallowable Instrument DI2008-292 being the Civil Law (Wrongs) Engineers 
Australia (ACT) Scheme 2008 (No. 1) made under section 4.10, schedule 4 of the Civil 
Law (Wrongs) Act 2002 approves the Engineers Australia Australian Capital Territory 
Scheme.  
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Disallowable Instrument DI2008-293 being the Road Transport (General) (Application 
of Road Transport Legislation) Declaration 2008 (No. 11) made under section 13 of the 
Road Transport (General) Act 1999 removes application of the compulsory third party 
insurance provisions of the ACT road transport legislation from certain unregistered 
and ACT registered vehicles participating in the Street Machine Magazine 22nd 
Summernats Car Festival.  

Disallowable Instrument DI2008-294 being the Road Transport (General) (Application 
of Road Transport Legislation) Declaration 2008 (No. 12) made under section 13 of the 
Road Transport (General) Act 1999 exempts vehicles and their drivers from certain 
provisions of the Road Transport (Vehicle Registration) Act 1999 and the Road 
Transport (Vehicle Registration) Regulation 2000 whilst participating in the Street 
Machine Magazine 22nd Summernats Car Festival.  

Disallowable Instrument DI2008-296 being the Road Transport (General) (Vehicle 
Registration and Related Fees) Determination 2008 (No. 2) made under section 96 of 
the Road Transport (General) Act 1999 revokes DI2008-106 and determines fees payable 
for the purposes of the Act.  

Disallowable Instrument DI2008-297 being the Road Transport (General) 
(Numberplate Fees) Determination 2008 (No. 2) made under section 96 of the Road 
Transport (General) Act 1999 revokes DI2008-107 and determines fees payable for the 
purposes of the Act.  

Disallowable Instrument DI2008-298 being the Health (Fees) Determination 2008 
(No. 3) made under section 192 of the Health Act 1993 revokes DI2008-261 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2008-299 being the Road Transport (General) (Vehicle 
Registration) Exemption 2008 (No. 2) made under section 13 of the Road Transport 
(General) Act 1999 exempts a specified vehicle from the provisions of paragraph 
32B(2)(b) of the Road Transport (Vehicle Registration) Regulation 2000.  

Disallowable Instrument DI2008-302 being the Road Transport (General) (Pay 
Parking Area Fees) Determination 2008 (No. 2) made under section 96 of the Road 
Transport (General) Act 1999 revokes DI2008-141 and determines fees payable for the 
purposes of the Act.  

Disallowable Instrument DI2008-303 being the Public Place Names (Bonner) 
Determination 2008 (No. 2) made under section 3 of the Public Place Names Act 1989 
determines the names of new roads in the Division of Bonner.  

Disallowable Instrument DI2008-304 being the Public Place Names (Casey) 
Determination 2008 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the names of new roads in the Division of Casey.  

Disallowable Instrument DI2008-305 being the Independent Competition and 
Regulatory Commission (Price Direction for the Supply of Electricity to Franchise 
Customers) Terms of Reference Determination 2008 (No. 2) made under section 15 of 
the Independent Competition and Regulatory Commission Act 1997 refers to the 
Independent Competition and Regulatory Commission the provision of a price 
direction for the supply of electricity to franchise customers for the period 1 July 2009 
to 30 June 2010.  
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Disallowable Instruments—Comment 
 
The Committee has examined the following items of subordinate legislation and offers the 
following comments on them: 
 
Retrospectivity - Positive comment 

Disallowable Instrument DI2008-276 being the Attorney General (Fees) Amendment 
Determination 2008 (No. 2) made under section 221 of the Workers Compensation Act 
1951 amends DI2008-145 to correct an error that listed fees payable by an insurer or 
exempt employer as being inclusive of GST.  
The Committee notes that this instrument, which amends a fees determination, has a 
retrospective effect, to 1 July 2008.  The Committee also notes, however, that the 
Explanatory Statement that accompanies the instrument indicates both that the amendment 
is to correct an error in the previous instrument and that the retrospectivity “does not 
adversely affect any person’s rights or impose liabilities on any person”. 

Minor drafting error 

Disallowable Instrument DI2008-281 being the Children and Young People (Family 
Group Conference) Standards 2008 (No. 1) made under section 887 of the Children and 
Young People Act 2008 determines the standards for the conduct of family group 
conferences.  
The Committee notes that section 11.1 of this instrument states: 

Participants have the right to have complaints lodged and managed through of the 
Department’s complaints handling procedure. 

Clearly, there are either missing words after “of” or the “of” is superfluous. 

Minor drafting error 

Disallowable Instrument DI2008-295 being the Road Transport (General) (Driver 
Licence and Related Fees) Determination 2008 (No. 2) made under section 96 of the 
Road Transport (General) Act 1999 revokes DI2008-105 and determines fees payable for 
the purposes of the Act.  
The Committee notes that there is a minor drafting error in the first line of subsection 6 (2) 
of this instrument (“item13”). 

Retrospectivity / Drafting errors 

Disallowable Instrument DI2008-300 being the Legislative Assembly (Members' Staff) 
Members' Salary Cap Determination 2008 (No. 2) made under subsections 10(2) and 
20(3) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2008-124 and 
provides revised salary allocations and conditions for non-executive members for the 
period 30 October 2008 to 30 June 2009.  

Disallowable Instrument DI2008-301 being the Legislative Assembly (Members' Staff) 
Speaker's Salary Cap Determination 2008 (No. 2) made under subsections 5(2) and 
17(3) of the Legislative Assembly (Members' Staff) Act 1989 revokes DI2008-128 and 
provides revised conditions under which the Speaker may employ staff and engage 
consultants and contracts for the period 30 October 2008 to 30 June 2009.  
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The Committee notes that the formal part of the first of the instruments listed above 
indicates that it is made under: 

Legislative Assembly (Members’ Staff) Act 1989, s 10 (2) (Members may employ 
staff) and s 20 (3) (Members may engage consultants and contractors) 

The references to the Act appear to be in error.  The Committee notes that the power to 
make the relevant appointments (ie as reflected by the bracketed words) is, in fact, 
contained in subsections 10 (1) and 20 (1) of the Act.  The power to determine conditions 
that are to be complied with in the making of such appointments is, in fact, contained in 
subsections 10 (3) and 20 (4) of the Act. 

The Committee notes that the heading to the Explanatory Statement for this instrument 
makes the same error.  Paragraph 2 of the text of the Explanatory Statement correctly 
identifies subsections 10 (1) and 20 (1) as the source of the power of Members to employ 
staff and engage consultants or contractors but incorrectly identifies subsections 10 (2) and 
20 (3) as the source of the power to determine conditions. 

The Committee notes that subsections 10 (2) and 20 (3) were the source of the power in the 
Act, as is existed up to and including 29 October 2008.  This instrument is dated 
19 December 2008 (or, in fact, “19 December 20082008”) but is expressed to operate from 
30 October 2008.  While the 30 October 2008 commencement date does not explain the 
incorrect legislative references, it does, nevertheless, indicate that the instrument has a 
retrospective operation. 

The Committee notes that there is a general rule that legislation does not operate 
retrospectively.  An exception to this general rule is where legislation has a non-prejudicial 
effect on persons other than the Territory or a territory authority.  This exception is reflected 
in section 76 of the Legislation Act 2001, which provides:  

76 Non–prejudicial provision may commence retrospectively 
(1)   A statutory instrument may provide that a non-prejudicial provision of the 

instrument commences retrospectively. 

(2)   Unless this subsection is displaced by, or under authority given by, an Act, a 
statutory instrument cannot provide that a prejudicial provision of the 
instrument commences retrospectively. 
Example 

The Locust Damage Compensation Determination 2003 (a hypothetical disallowable 
instrument) sets out (among other things) the people who are eligible for compensation 
under a compensation fund. Previously, there was no restriction on who was eligible. The 
determination provides that it is taken to have commenced on 1 July 2003, but it is not 
notified until 15 August 2003. There is nothing in the Act under which the determination is 
made (or any other Act) that authorises the retrospective commencement. 

The provision of the determination that limits who can apply for compensation is a 
prejudicial provision (ie it adversely affects some people’s right to receive compensation) 
and cannot commence retrospectively. Instead, it would commence on the day after the 
determination’s notification day (see s 73 (3)). 

(3)   This section is a determinative provision. 
 Note  See s 5 for the meaning of determinative provisions, and s 6 for their displacement. 

(4)   In this section: 

non-prejudicial provision means a provision that is not a prejudicial 
provision. 
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prejudicial provision means a provision that operates to the disadvantage of 
a person (other than the Territory or a territory authority or instrumentality) 
by— 

(a) adversely affecting the person’s rights; or 

(b) imposing liabilities on the person. 

While it may be appropriate to assume that an instrument such as this is “non-prejudicial”, 
as defined in subsection 76 (4) of the Legislation Act, the Committee considers that it is 
preferable that the Explanatory Statement to an instrument such as this contain a statement 
that the amendments made are non-prejudicial.  Such a statement allows the Committee 
(and the Legislative Assembly) to be satisfied that the instrument does not involve any 
invalid retrospectivity.  The Committee does not consider this to be an onerous requirement. 

The Committee notes that similar errors are made in the second of the instruments listed 
above (other than the “19 December 20082008” error). 

It appears that the errors made demonstrate the potential pitfalls in relying on previous 
instruments as templates for future instruments, especially when the empowering legislation 
is subsequently amended. 

Positive comment 

Disallowable Instrument DI2009-1 being the Road Transport (Safety and Traffic 
Management) Approval of Child Restraints Determination 2009 (No. 1) made under 
paragraph 66(1)(b) of the Road Transport (Safety and Traffic Management) Regulation 
2000 revokes DI2000-90 and determines specified child restraints as suitable for use as 
approved child restraints.  

Disallowable Instrument DI2009-2 being the Road Transport (Safety and Traffic 
Management) Approval of Protective Helmets for Motorbike Riders Determination 
2009 (No. 1) made under paragraph 66(1)(c) of the Road Transport (Safety and Traffic 
Management) Regulation 2000 revokes DI2000-91 and determines specified protective 
helmets to be suitable protective helmets for use by motorbike riders.  
The Committee notes that the Explanatory Statement for the first of the instruments listed 
above states: 

This instrument specifies that child restraints marked with the letters AS 1754 or child 
restraints marked with the certification trade mark registered under the Trade Marks 
Act 1955 of the Commonwealth in respect of child restraints and Australian Standard 
1754-1975 are suitable for use as approved child restraints. 

An error has been identified with the existing Instrument (No 90 of 2000) which was 
posted to the ACT Government Legislation Register on 1 March 2000 and authorized 
under section 17(1) of the Road Transport (General) Act 1999. 

The title and formatting of this instrument is incorrect in that it refers to the Road 
Transport General) Act 1999 [sic] and approval for the use of child restraints can only 
be made under Section 66(1)(b) of the Road Transport (Safety and Traffic) 
Management Regulation by persons who have the delegated power provided by the 
Road Transport Authority under Section 17(1) of the Road Transport (General) Act 
1999. 
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The revocation of instrument 90 of 2000 corrects this technical error and amends the 
formatting of the instrument but does not make any changes to standards for child 
restraints. 

The Committee notes the minor typographical error in the third paragraph extracted above. 

The second of the instruments listed above corrects a similar error.  A similar explanation is 
provided in the Explanatory Statement for that instrument (though without the minor 
typographical error contained in the Explanatory Statement for the first instrument). 

The Committee commends both the correction of the technical errors referred to and the 
unambiguous explanation provided by the Explanatory Statements to these instruments. 

Positive comment / Minor typographical error 

Disallowable Instrument DI2009-3 being the Public Place Names (Casey) 
Determination 2009 (No. 1) made under section 3 of the Public Place Names Act 1989 
revokes DI2008-304 and determines the names of new roads in the Division of Casey.  
The Committee notes that this instrument, dated 15 January 2009, revokes and re-makes 
DI2008-304, dated 22 December 2008.  The Explanatory Statement for the instrument 
states: 

Therkelsen Street as notified in the road plan of DI2008-304 was incorrectly spelt and 
is corrected by this determination. 

The Committee commends the fact that the Explanatory Statement is unambiguous in 
explaining why the earlier instrument has had to be revoked and re-made so soon after 
having been made.  The Committee notes, however, that the named place is, in fact, 
Therkelsen Lane. 
 
Subordinate Laws—No comment 
 
The Committee has examined the following subordinate laws and offers no comments on 
them: 
 
Subordinate Law SL2008-46 being the Legal Profession (Barristers) Rules 2008 made 
under subsection 579(1) of the Legal Profession Act 2006 repeals SL2006-35 and 
amends rule 74(d) to expand the scope of what falls within the meaning of "barristers' 
work".  

Subordinate Law SL2008-47 being the Road Transport Legislation Amendment 
Regulation 2008 (No. 2) made under the Road Transport (General) Act 1999, Road 
Transport (Safety and Traffic Management) Act 1999 and Victims of Crime Act 1994 
repeals DI1997-194 and amends the scheme for heavy vehicle parking in residential 
areas.  

Subordinate Law SL2008-48 being the Road Transport (Third-Party Insurance) 
Amendment Regulation 2008 (No. 3) made under the Road Transport (Third-Party 
Insurance) Act 2008 includes electrically powered motorcycles within the vehicle 
classification structure for compulsory third party insurance premium pricing 
purposes.  
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Subordinate Law—Comment 

The Committee has examined the following subordinate law and offers these comments on 
it: 
 
Strict liability offences 

Subordinate Law SL2008-55 being the Firearms Regulation 2008 made under the 
Firearms Act 1996 repeals SL1997-13 and includes a modernised licensing scheme and 
increased regulation-making powers for the licensing of entities to operate approved 
shooting and paintball ranges.  
The Committee notes that this subordinate law contains two strict liability offences.  The 
Explanatory Statement to the subordinate law states: 

Two offences in the Regulation have been made strict liability offences.  Strict 
liability applies where: 

• a licensed target pistol shooter fails to inform their club of a change to their 
name or address (clause 10); and 

• a category C licensee uses a licensed prohibited firearm other than during a 
shooting competition and under the rules of the Australian Clay Target 
Association (clause 14(2)). 

In a prosecution for these offences there is no requirement to prove a mental element 
such as intention or recklessness.  Strict liability is appropriate in these instances as 
licensees are advised of their obligations by the ACT Firearms Registry when they 
apply for their application.  Furthermore, the offence is concerned with the nature of 
the conduct rather than the state of mind of the individual. 

The Committee (and its predecessors) has consistently paid close attention to strict liability 
offences, which are a recurring issue for the Committee.  In Scrutiny Report No 2 of the 
Sixth Assembly (at pp 5-8), the Committee set out a general statement of its concerns, as it 
had to the Fifth Assembly.  The Committee also referred (at p 9) to principles endorsed by 
the Senate Standing Committee for the Scrutiny of Bills in relation to strict liability 
offences. 

The Committee’s approach to strict liability offences can be traced back to the Committee’s 
Scrutiny Report No 38 of the Fifth Assembly, where the Committee suggested that where a 
provision of a Bill (or of a subordinate law) proposes to create an offence of strict or 
absolute liability (or an offence which contains an element of strict or absolute liability), the 
Explanatory Statement should address the issues of: 

• why a fault element (or guilty mind) is not required, and, if it be the case, 
explanation of why absolute rather than strict liability is stipulated; 

• whether, in the case of an offence of strict liability, a defendant should 
nevertheless be able to rely on some defence, such as having taken reasonable 
steps to avoid liability, in addition to the defence of reasonable mistake of fact 
allowed by section 36 of the Criminal Code 2002. 

In Scrutiny Report No 38 of the Fifth Assembly, the Committee went on to say: 
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The Committee accepts that it is not appropriate in every case for an Explanatory 
Statement to state why a particular offence is one of strict (or absolute) liability.  It 
nevertheless thinks that it should be possible to provide a general statement of 
philosophy about when there is justified some diminution of the fundamental principle 
that an accused must be shown by the prosecution to have intended to commit the 
crime charged. 

There will also be some cases where a particular justification is called for, such as 
where imprisonment is a possible penalty. 

The Committee notes that the Explanatory Statement accompanying this subordinate law 
addresses the first of the Committee’s requirements in relation to strict liability offences.  It 
does not address the second requirement (ie as to the availability of defences). 

In making this comment, the Committee notes that section 5 of the subordinate law states: 

5   Offences against regulation—application of Criminal Code etc 
 Other legislation applies in relation to offences against this regulation. 
 Note 1  Criminal Code 

 The Criminal Code, ch 2 applies to all offences against this regulation (see Code, pt 
2.1). 

 The chapter sets out the general principles of criminal responsibility (including 
burdens of proof and general defences), and defines terms used for offences to which 
the Code applies (eg conduct, intention, recklessness and strict liability). 

 Note 2  Penalty units 

 The Legislation Act, s 133 deals with the meaning of offence penalties that are 
expressed in penalty units. 

While this provision is of some assistance in addressing the issue of what defences are 
nevertheless available in relation to a strict liability offence, the Committee considers that it 
is not too much to expect (nor does it involve a particularly onerous requirement) for the 
Explanatory Statement for a subordinate law that contains a strict liability offence to 
address the Committee’s (oft-stated) second requirement (ie to address the issue of 
defences).  As a result, the Committee draws the Legislative Assembly’s attention to this 
Explanatory Statement, under principle (b) of the Committee’s terms of reference, on the 
basis that it does not meet the technical or stylistic standards expected by the Committee. 
 

REGULATORY IMPACT STATEMENT 
 
There is no matter for comment in this report. 
 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from: 

• The Minister for the Environment, Climate Change and Water, dated 5 February 2009, 
in relation to comments in Scrutiny Report 1 concerning Subordinate Law SL2008-34, 
being the Environment Protection Amendment Regulation 2008 (No. 1). 
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• The Attorney-General, dated 10 February 2009, in relation to comments made in 
Scrutiny Report 2 concerning the Classification (Publications, Films and computer 
Games) (Enforcement) Amendment Bill 2008 (No. 2). 

• The Minister for Territory and Municipal Services, dated 10 February 2009, in relation 
to comments made in Scrutiny Report 2 concerning the Crimes (Bill Posting) 
Amendment Bill 2008. 

• The Minister for Territory and Municipal Services, dated 10 February 2009, in relation 
to comments made in Scrutiny Report 2 concerning the Dangerous Substances and 
Litter (Dumping) Legislation Amendment Bill 2008. 

• The Attorney-General, dated 10 February 2009, in relation to comments made in 
Scrutiny Report 2 concerning the Crimes (Murder) Amendment Bill 2008. 

• The Treasurer, dated 16 February 2009, in relation to comments made in Scrutiny 
Report 2 concerning Subordinate Law SL2008-38, being the Duties (Transitional 
Provisions) Regulation 2008. 

 
The Committee wishes to thank the Minister for the Environment, Climate Change, and 
Water, the Attorney-General, the Minister for Territory and Municipal Services and the 
Treasurer for their helpful responses. 
 
 
COMMENTS ON THE RESPONSES 
 
Crimes (Bill Posting) Amendment Bill 2008 
 
The Committee appreciates the reasoned response to the Committee’s comments. 
 
It notes that on the day the Bill was debated, the Chief Minister (as Minister for Territory and 
Municipal Services) circulated an undated Memorandum of Compatibility issued out of the 
Human Rights Unit of the Department of Justice and Community Safety. Had the Committee 
been provided with this document at the time the Bill was tabled, it would not have been critical 
of the failure of the government to address the freedom of expression issues that the Committee 
had raised in Scrutiny Report No 51 of the Sixth Assembly, concerning the Crimes Amendment 
Bill 2008. 
 
The Committee again suggests that legal advice of this nature be made available to the public 
and thus to the Committee in a timely fashion so that the Committee (and indeed the public) may 
take it into account. 
 
The Committee also notes that the Minister has referred to a means under the Roads and Public 
Places (Removable Signs) Code of Practice 2005 whereby “community groups can place up to 
20 signs on public property to advertise their events”. The Committee accepts that this facility 
will have a bearing on any judicial assessment of the justifiability of the Bill in terms of HRA 
section 28, although it does not appear to accommodate the concern that the Bill unduly restricts 
political expression. The Committee also notes that if the existence of this facility was in the 
minds of the drafters of the Explanatory Statement, it would have been helpful to have made 
mention of it there. 
 



16 

Scrutiny Report No. 3—23 February 2009 

So far as concerns the Memorandum of Compatibility, the Committee offers these very brief 
comments. 
 
1. As a matter of courtesy, mention might have been made in the Memorandum to the discussion 
of these issues by the Committee, using the same leading Canadian case, in Scrutiny Report No 
51 of the Sixth Assembly. 
 
2. The Human Rights Unit provides advice to the Government concerning the possible fate of its 
law in a Supreme Court challenge, and it is thus relevant to speculate on the possible use by the 
court of HRA section 30 to interpret a law in a way that is compatible with the HRA. 
 
The Committee, however, considers that this consideration is irrelevant to the question of 
whether the Assembly should pass a bill that on its face, as the Memorandum of Compatibility 
seems to acknowledge, may not be a justifiable derogation of the right to freedom of expression 
in HRA section 16. Rather, the question for the Assembly is whether the Bill should be amended 
to remove any doubt about its compatibility, so that it is not left to the courts to engage in an 
interpretative exercise that comes close to legislating.  
 
The Committee notes that this Bill has been referred to the Standing Committee on Planning, 
Public Works and Territory and Municipal Services and draws its attention to the Scrutiny 
Committee’s comments on this Bill in Scrutiny Report No. 2, to the Memorandum of 
Compatibility, and to these comments in response to the Memorandum. 
 
Dangerous Substances and Litter (Dumping) Legislation Amendment Bill 2008 
 
The Committee appreciates the reasoned response to the Committee’s comments. 
 
While it notes that the impounding provisions of the Bill were not adopted by the Assembly, it 
also notes that the response did not address the issue whether the impounding provisions 
derogate from the right to property (which they appear to do), and whether any derogation is 
reasonably justifiable. 
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     February 2009 
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