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TERMS OF REFERENCE 
 
 The Standing Committee on Justice and Community Safety (when 

performing the duties of a scrutiny of bills and subordinate legislation 
committee) shall: 

 

(a) consider whether any instrument of a legislative nature made under 
an Act which is subject to disallowance and/or disapproval by the 
Assembly (including a regulation, rule or by-law): 

 

   (i) is in accord with the general objects of the Act under 
which it is made;  

 

   (ii) unduly trespasses on rights previously established by 
law;  

 

   (iii) makes rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions; or 

 

   (iv) contains matter which in the opinion of the Committee 
should properly be dealt with in an Act of the Legislative 
Assembly;  

 

(b) consider whether any explanatory statement or explanatory 
memorandum associated with legislation and any regulatory impact 
statement meets the technical or stylistic standards expected by the 
Committee; 

 

(c) consider whether the clauses of bills introduced into the Assembly:  
 

   (i) unduly trespass on personal rights and liberties;  
 

   (ii) make rights, liberties and/or obligations unduly dependent 
upon insufficiently defined administrative powers;  

 

   (iii) make rights, liberties and/or obligations unduly 
dependent upon non-reviewable decisions;  

 

   (iv) inappropriately delegate legislative powers;  or 
 

   (v) insufficiently subject the exercise of legislative power to 
parliamentary scrutiny;  

 

(d) report to the Legislative Assembly about human rights issues raised by 
bills presented to the Assembly pursuant to section 38 of the Human 
Rights Act 2004; 

 

(e) report to the Assembly on these or any related matter and if the 
Assembly is not sitting when the Committee is ready to report on bills 
and subordinate legislation, the Committee may send its report to the 
Speaker, or, in the absence of the Speaker, to the Deputy Speaker, who 
is authorised to give directions for its printing, publication and circulation.
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ROLE OF THE COMMITTEE 
 
 

The Committee examines all Bills and subordinate legislation 
presented to the Assembly. It does not make any comments on 
the policy aspects of the legislation. The Committee’s terms of 
reference contain principles of scrutiny that enable it to operate in 
the best traditions of totally non-partisan, non-political technical 
scrutiny of legislation. These traditions have been adopted, without 
exception, by all scrutiny committees in Australia. Non-partisan, 
non-policy scrutiny allows the Committee to help the Assembly 
pass into law Acts and subordinate legislation which comply with 
the ideals set out in its terms of reference. 
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BILL 
 
Comment 
 
The Committee has examined the following bill and offers these comments on it: 
 

HEALTH AMENDMENT BILL 2011 
 
This Bill would amend the Health Act 1993 to establish a legislative basis for a Local 
Hospital Network (LHN) for the ACT, and to change the scheme within the Act relating to 
clinical privileges committees and quality assurance committees. 
 
Introduction 
 
The scope of clinical practice of a doctor or dentist for a health facility, means the rights of 
the doctor or dentist established by agreement between the doctor or dentist and the health 
facility to treat patients, and to use the equipment of the health facility (proposed section 54 
of the Act). To review that scope includes assessment and evaluation of it (proposed 
section 55). A scope of clinical practice committee has a number of functions, including 
whether to decide whether to credential a doctor or dentist, and to define, and review, the 
scope of clinical practice of a credentialled doctor or dentist. 
 
Report under section 38 of the Human Rights Act 2004 
Do any the clauses of the Bill “unduly trespass on personal rights and liberties”? 
 
The obtaining of information by a Committee and the removal of the protection of breach of 
confidence law: HRA paragraph 12(a) – the right to privacy 
 
Proposed subsection 64(1) would permit a Committee to “ask anyone to give the committee 
information, including protected information, that is relevant to the committee carrying out 
[a] function”, and by subsection 64(3), the giving of the information, if done “honestly and 
without recklessness”, is not a breach of confidence, or a breach of professional etiquette or 
ethics, or a breach of a rule of professional conduct, and the person does not incur civil or 
criminal liability only because of giving the information. 
 
In the respect at least of providing that the giving of the information is not a breach of 
confidence, subsection 64(3) would remove a major common law protection of the right to 
privacy stated in HRA paragraph 12(a). 
 
This issue is not noted by the Explanatory Statement, and the limitation of HRA paragraph 
12(a) requires justification, either on the basis that this limit is not arbitrary or, which 
amounts to the same thing, that it is justifiable under HRA section 28. 
 
In particular, the Committee considers that there should be justification for permitting 
protected information to be given to a clinical practice committee. 
 
The Committee draws this matter to the attention of the Assembly and recommends that 
the Minister respond. 
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Provision for procedural fairness (natural justice) in respect of some Committee functions: 
HRA subsection 21(1) – the right to fair trial 
 
A person whose interests would be affected adversely by an exercise of administrative 
power should ordinarily be afforded a measure of procedural fairness before the power is 
exercised, or at least an opportunity after its exercise to submit that the particular decision 
should be changed. 
 
Proposed section 65 is illustrative, in that it provides that if, upon a review, the Committee 
proposes to recommend in a scope of clinical practice report that the scope of clinical 
practice of the doctor or dentist should be amended or withdrawn (and other like matters), 
the Committee must give the doctor or dentist a notice stating the committee’s proposed 
recommendation; its reasons for the committee’s proposed recommendation; and “that the 
doctor or dentist may, not later than 21 days after the day the recommendation notice is 
given to the doctor or dentist, make a submission to the committee about the proposed 
recommendation”. 
 
There are two cases where this Committee suggests that a measure of procedural fairness 
could be provided: 
 
(1) in relation to the power of a Committee to “withdraw or amend the scope of clinical 

practice of the doctor or dentist with immediate effect” in an emergency (proposed 
subsection 65(1)) – in which case, after the event, the person might be permitted to 
submit that the particular decision should be changed; and 

 
(2) similarly in relation to the power of the CEO of a health facility to make a similar 

emergency decision (subsection 69(1)). 
 
The Committee draws this matter to the attention of the Assembly and recommends that 
the Minister respond. 
 
Prohibition on the disclosure of evidence to a court: HRA subsection 21(1) - The right to a 
fair trial 
 
Proposed subsection 75(1) of the Act (see clause 13) raises a rights issue which has been 
addressed in several previous reports. It would provide: 
 

(1) The following are not admissible as evidence in a proceeding before a court: 

 (a) an oral statement made in a proceeding before a scope of clinical practice 
committee; 

 (b) a document given to a scope of clinical practice committee, but only to the 
extent that it was prepared only for the committee; 

 (c) a document prepared by a scope of clinical practice committee. 

 
As explained in Scrutiny Report No. 25, concerning the Victims of Crime Amendment Bill 
2010, it is strongly arguable that a provision of this kind limits the right to a fair trial. This 
issue is not noted by the Explanatory Statement and limitation of HRA subsection 21(1) 
requires justification. 
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A particular issue is why subsection 75(1) should not be limited as it is in similar provisions 
in Territory law. That is, the prohibition might be qualified by the words “unless it is 
necessary to do so for this Act or another territory law, or any other law applying in the 
Territory”.1 
 
The Committee draws this matter to the attention of the Assembly and recommends that 
the Minister respond. 
 
Possible error 
 
Should the reference to “66” in proposed paragraph 67(1)(b) be to “65” instead? 
 
Comment on the Explanatory Statement 
 
The Explanatory Statement notes that clause 13 of the Bill substitutes new sections for 
existing sections 50 to 74, and that some new provisions have been added. All this is, 
however, explained in only five paragraphs and there is no reference to any particular 
provision. While the Committee accepts that an explanatory statement may group a number 
of provisions together, the approach taken with respect to clause 10 falls well short of 
meeting the technical requirements of an explanatory statement. 
 
The Committee draws this matter to the attention of the Assembly and recommends that 
the Minister respond. 
 
 
SUBORDINATE LEGISLATION 
 
Disallowable Instruments—No comment 
 
The Committee has examined the following disallowable instruments and offers no 
comments on them: 
 
Disallowable Instrument DI2010-291 being the Public Health Risk Activity Revocation 
2010 (No. 1) made under section 18 of the Public Health Act 1997 revokes DI2001-32.  

Disallowable Instrument DI2010-292 being the Transplantation and Anatomy 
(Designated Officers) Appointment 2010 (No. 1) made under section 5 of the 
Transplantation and Anatomy Act 1978 appoints specified medical practitioners as 
Designated Officers at The Canberra Hospital.  

Disallowable Instrument DI2010-293 being the Education (School Boards of School-
Related Institutions) Murrumbidgee Education and Training Centre Determination 
2010 made under section 43 of the Education Act 2004 determines the composition of the 
School Board of the Murrumbidgee Education and Training Centre.  

Disallowable Instrument DI2010-294 being the Gaming Machine (Maximum Number of 
Gaming Machines) Declaration 2010 (No. 1) made under section 35 of the Gaming 
Machine Act 2004 declares that the maximum number of gaming machines allowed on 
all licensed premises in the ACT is 5,057.  

                                                 
1 See the response (in Scrutiny Report No. 26) of the Attorney-General to Scrutiny Report No 25, concerning 
the Victims of Crime Amendment Bill 2010. 
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Disallowable Instrument DI2010-295 being the Financial Management (Investment and 
Borrowing) Guidelines 2010 made under section 133 of the Financial Management Act 
1996 prescribes the investment and borrowing requirements of both the Territory and 
territory authorities.  

Disallowable Instrument DI2010-297 being the Planning and Development (Land 
Agency Board) Appointment 2010 (No. 4) made under section 42 of the Planning and 
Development Act 2007 and section 79 of the Financial Management Act 1996 revokes 
DI2010-173 and DI2010-174 and appoints a specified person as chairman of the Land 
Agency Board.  

Disallowable Instrument DI2010-298 being the Health (Fees) Determination 2010 
(No. 5) made under section 192 of the Health Act 1993 revokes DI2010-274 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2010-299 being the Public Place Names (Forde) 
Determination 2010 (No. 1) made under section 3 of the Public Place Names Act 1989 
determines the name of a corridor of urban open space in the Division of Forde.  

Disallowable Instrument DI2010-301 being the Race and Sports Bookmaking (Sports 
Bookmaking Venues) Determination 2010 (No. 2) made under subsection 21(1) of the 
Race and Sports Bookmaking Act 2001 revokes DI2010-46 and determines specified 
ACTTAB sub-agencies to be sports bookmaking venues for the purposes of the Act.  

Disallowable Instrument DI2010-302 being the Board of Senior Secondary Studies 
Appointment 2010 (No. 7) made under section 8 of the Board of Senior Secondary Studies 
Act 1997 appoints a specified person as chair of the ACT Board of Senior Secondary 
Studies.  

Disallowable Instrument DI2010-304 being the Board of Senior Secondary Studies 
Appointment 2010 (No. 8) made under section 8 of the Board of Senior Secondary Studies 
Act 1997 appoints a specified person as a member of the ACT Board of Senior 
Secondary Studies.  

Disallowable Instrument DI2010-305 being the University of Canberra Council 
Appointment 2010 (No. 1) made under section 11 of the University of Canberra Act 1989 
appoints a specified person as a member of the University of Canberra Council.  

Disallowable Instrument DI2010-306 being the Taxation Administration (Ambulance 
Levy) Determination 2010 (No. 1) made under section 139 of the Taxation Administration 
Act 1999 revokes DI2009-241 and determines the monthly ambulance levy to be paid by 
health benefits organisations for the reference months January to December 2011.  

Disallowable Instrument DI2010-307 being the Taxation Administration (Amounts 
Payable—Thresholds—Pensioner Duty Concession Scheme) Determination 2010 (No. 2) 
made under section 139 of the Taxation Administration Act 1999 revokes DI2010-109 and 
determines the property value threshold amounts applicable to the calculation of 
concessional duty for eligible property.  

Disallowable Instrument DI2010-308 being the Taxation Administration (Amounts 
Payable—Eligibility—Pensioner Duty Concession Scheme) Determination 2010 (No. 2) 
made under section 139 of the Taxation Administration Act 1999 revokes DI2010-110 and 
determines, for the purposes of the scheme, the eligibility criteria, the conditions, the 
method of calculation of duty payable and the time limit for applications.  
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Disallowable Instrument DI2010-309 being the Taxation Administration (Amounts 
Payable—Thresholds—Home Buyer Concession Scheme) Determination 2010 (No. 2) 
made under section 139 of the Taxation Administration Act 1999 revokes DI2010-111 and 
determines the property value threshold amounts applicable to the calculation of 
concessional duty for eligible property.  

Disallowable Instrument DI2010-310 being the Taxation Administration (Amounts 
Payable—Eligibility—Home Buyer Concession Scheme) Determination 2010 (No. 2) 
made under section 139 of the Taxation Administration Act 1999 revokes DI2010-112 and 
determines, for the purposes of the scheme, the income test and thresholds, the 
eligibility criteria, the conditions, the method of calculation of duty payable and the 
time limit for applications.  

Disallowable Instrument DI2010-311 being the Construction Occupations Licensing 
(Fees) Determination 2010 (No. 2) made under section 127 of the Construction 
Occupations (Licensing) Act 2004 determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2010-312 being the Road Transport (General) Exclusion of 
Road Transport Legislation (Summernats) Declaration 2010 (No. 1) made under section 
13 of the Road Transport (General) Act 1999 removes application of the Road Transport 
(Third-Party Insurance) Act to ACT registered entrant, promotional and unregistered 
vehicles participating in the Street Machine 23 Summernats Car Festival, and exempts 
vehicles from the provisions of the Road Transport (Vehicle Registration) Act and the 
Road Transport (Vehicle Registration) Regulation.  

Disallowable Instrument DI2010-313 being the Planning and Development (Land 
Agency Board) Appointment 2010 (No. 5) made under section 42 of the Planning and 
Development Act 2007 and section 79 of the Financial Management Act 1996 revokes 
DI2010-4 and appoints a specified person as deputy chairman of the Land Agency 
Board.  

Disallowable Instrument DI2010-314 being the Public Health (Fees) Determination 2010 
(No. 1) made under section 137 of the Public Health Act 1997 revokes DI2002-217 and 
determines fees payable for the purposes of the Act.  

Disallowable Instrument DI2010-315 being the University of Canberra Council 
Appointment 2010 (No. 2) made under section 11 of the University of Canberra Act 1989 
appoints a specified person as a member of the University of Canberra Council.  

Disallowable Instrument DI2011-1 being the Health Records (Privacy and Access) 
(Fees) Determination 2011 (No. 1) made under section 34 of the Health Records (Privacy 
and Access) Act 1997 revokes DI2009-170 and determines fees payable for the purposes 
of the Act.  

Disallowable Instrument DI2011-3 being the Corrections Management (Indigenous 
Official Visitor) Appointment 2011 made under subsection 57(1) of the Corrections 
Management Act 2007 appoints a specified person as an indigenous official visitor.  
 
Disallowable Instruments—Comment 
 
The Committee has examined the following disallowable instruments and offers these 
comments on them: 
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Positive comment 

Disallowable Instrument DI2010-285 being the Fisheries Prohibition and Declaration 
2010 (No. 2) made under sections 13, 15 and 17 of the Fisheries Act 2000 revokes 
DI2010-248 and determines the requirements and restrictions on fishing.  

The Committee notes that this instrument revokes and re-makes DI2010-248, which the 
Committee commented on in its Scrutiny Report No 29 of the 7th Assembly.  The Committee 
notes with approval that this instrument addresses various drafting issues that the Committee 
identified in the earlier Report. 

This comment does not require a response from the Minister. 

Exemptions from the requirements Government Agencies (Campaign Advertising) Act 2009 

Disallowable Instrument DI2010-290 being the Government Agencies (Campaign 
Advertising) Exemption 2010 (No. 6) made under section 23 of the Government Agencies 
(Campaign Advertising) Act 2009 exempts the GardenSmart advertising campaign from 
the Act.  

Disallowable Instrument DI2010-296 being the Government Agencies (Campaign 
Advertising) Exemption 2010 (No. 7) made under section 23 of the Government Agencies 
(Campaign Advertising) Act 2009 exempts the Harrison Four Residential—land sales 
advertising campaign from the Act.  

Disallowable Instrument DI2010-303 being the Government Agencies (Campaign 
Advertising) Exemption 2010 (No. 8) made under section 23 of the Government Agencies 
(Campaign Advertising) Act 2009 exempts the Solar Capital advertising campaign from 
the Act.  

Disallowable Instrument DI2011-6 being the Government Agencies (Campaign 
Advertising) Exemption 2011 (No. 1) made under section 23 of the Government Agencies 
(Campaign Advertising) Act 2009 exempts the opening of the new Canberra Hospital 
multi-level car park advertising campaign from the Act.  

Disallowable Instrument DI2011-7 being the Government Agencies (Campaign 
Advertising) Exemption 2011 (No. 2) made under section 23 of the Government Agencies 
(Campaign Advertising) Act 2009 exempts the MyWay advertising campaign from the 
Act.  

Disallowable Instrument DI2011-8 being the Government Agencies (Campaign 
Advertising) Exemption 2011 (No. 3) made under section 23 of the Government Agencies 
(Campaign Advertising) Act 2009 exempts the Department of Environment, Climate 
Change, Energy and Water ACTSmart advertising campaign from the Act. 

The Committee notes that the six instruments listed above exempt six specified advertising 
campaigns from the requirements of the Government Agencies (Campaign Advertising) Act 
2009.  The instruments are made under section 23 of the Act, which provides: 

23 Exemptions 

 (1) The Minister may exempt a campaign from this Act. 

 (2) However, the Minister may exempt a campaign only if satisfied it is appropriate 
because of— 
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  (a) an emergency; or 

  (b) extreme urgency; or 

  (c) other extraordinary circumstances. 

 (3) The Minister must tell the Legislative Assembly, in writing, about an exemption 
and the reasons for the exemption as soon as practicable after the exemption is 
given. 

 (4) An exemption is a disallowable instrument. 

  Note A disallowable instrument must be notified, and presented to the Legislative Assembly, 
under the Legislation Act. 

The Committee notes that, in both instances, the Explanatory Statement for the instrument 
contains the following statement: 

The failure of the Legislative Assembly to appoint an independent reviewer in accordance 
with the Act is an extraordinary circumstance and requires that any ACT Government 
advertising campaign exceeding $40,000 will require an exemption from the Minister 
before proceeding. 

The Committee merely notes the explanation provided. 

This comment does not require a response from the Minister. 

Positive comment 

Disallowable Instrument DI2010-300 being the Utilities (Electricity Network Use of 
System Code) Determination 2010 (No. 1) made under sections 59 and 63 of the Utilities 
Act 2000 revokes DI2007-212 and determines the Electricity Network Use of System 
Code.  

The Committee notes with approval that the Explanatory Statement for this instrument sets 
out the legislative requirements for the making of the Code that is made by the instrument 
and provides information as to how the various requirements have been met. 

This comment does not require a response from the Minister. 

Minor typographical error 

Disallowable Instrument DI2011-2 being the Food (Fees) Determination 2011 (No. 1) 
made under section 150 of the Food Act 2001 revokes DI2003-8 and determines fees 
payable for the purposes of the Act.  

The Committee notes that the definition of community organisation, set out on page 2 of this 
instrument, incorrectly refers to the “Associations Incorporations Act 1991”. 

This comment does not require a response from the Minister. 

Drafting issue 

Disallowable Instrument DI2011-4 being the Public Sector Management Amendment 
Standards 2011 (No. 1) made under section 251 of the Public Sector Management Act 
1994 amends the Standards by omitting reference to "Indigenous" and substituting 
"Aboriginal and Torres Strait Islander".  
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The Committee notes that section 4 of this instrument provides: 

4 Division 3.11.1 

 omit 

 Indigenous 

 substitute 

 Aboriginal and Torres Strait Islander 

The Committee assumes that the intention of the amendment is to amend the heading to 
Division 3.11.1 of the Public Sector Management Standards 2006.  That being the case, the 
Committee suggests that it would be in line with good drafting practice for section 4 of this 
instrument to expressly indicate that it is an amendment to the heading to Division 3.11.1.  
Alternatively, the Committee suggests that, perhaps, section 4 might have provided: 

4 Division 3.11.1 

 omit each mention of 

 Indigenous 

 substitute 

 Aboriginal and Torres Strait Islander 

An amendment in these terms might have avoided the need for sections 7, 8, 10 and 11 of this 
instrument. 

In that context, the Committee also notes that section 8 provides: 

8 Section 247D 

 omit 

 Indigenous 

 substitute 

 Aboriginal and Torres Strait Islander 

Section 247D of the Public Sector Management Standards is as follows: 

247D Classification on appointment 

 Appointees to the Indigenous Traineeship Program will be appointed as an 
Indigenous Trainee. 

The Committee assumes that the intention of the amendment is to replace each of the 
references to “Indigenous” in section 247D with “Aboriginal and Torres Strait Islander”.  
This assumption is confirmed by the version of the Public Sector Management Standards that 
incorporates the section 8 amendment and that appears on the ACT Legislation Register.  
This being so, the Committee suggests that it would be in line with good drafting practice for 
section 8 to have been expressed in terms of “omit each mention of”. 

This comment does not require a response from the Minister. 
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Positive comment 

Disallowable Instrument DI2011-5 being the Auditor-General Standing Acting 
Appointment 2011 made under Schedule 1 of the Auditor-General Act 1996 and Division 
19.3.2A of the Legislation Act 2001 appoints a specified person to act as Auditor-General 
when the Auditor-General is on leave or the office is vacant.  

This instrument provides for the standing appointment of a specified person to act as 
Auditor-General, when the office of Auditor-General is vacant.  The Committee notes with 
approval that the Explanatory Statement for the instrument sets out the legislative 
requirements for appointing an acting Auditor-General and provides information as to how 
the various requirements have been met. 

This comment does not require a response from the Minister. 
 
Subordinate Laws—No comment 
 
The Committee has examined the following subordinate laws and offers no comments on 
them: 

Subordinate Law SL2010-45 being the Medicines, Poisons and Therapeutic Goods 
Amendment Regulation 2010 (No. 5) made under the Medicines, Poisons and Therapeutic 
Goods Act 2008 amends the Medicines, Poisons and Therapeutic Goods Regulation to 
enable midwives to prescribe medicines in the ACT.  

Subordinate Law SL2010-46 being the Work Safety Amendment Regulation 2010 
(No. 1) made under the Work Safety Act 2008 establishes when notice must be given in 
relation to a serious event under section 39(2) of the Act.  

Subordinate Law SL2010-47 being the Magistrates Court (Liquor Infringement 
Notices) Regulation 2010 made under the Magistrates Court Act 1930 enables 
infringement notices to be issues for offences against the Liquor Act 2010.  

Subordinate Law SL2010-48 being the Liquor Amendment Regulation 2010 (No. 1) 
made under the Liquor Act 2010 amends the Liquor Regulation 2010 to delay the 
commencement of Schedule 1, section 1.20, so that licensees will only be required to 
start collecting sales data on 1 July 2001 for providing to the chief Health Officer by end 
of July 2012.  

Subordinate Law SL2010-49 being the Magistrates Court (Tobacco Infringement 
Notices) Regulation 2010 made under the Magistrates Court Act 1930 enables 
infringement notices to be issued for offences against the Tobacco Act 1927.  

Subordinate Law SL2010-50 being the Magistrates Court (Smoke-Free Public Places 
Infringement Notices) Regulation 2010 made under the Magistrates Court Act 1930 
enables infringement notices to be issued for prescribed offences under the Smoke-Free 
Public Places Act 2003.  
 
 
PROPOSED GOVERNMENT AMENDMENTS—Working with Vulnerable People 
(Background Checking) Bill 2010 
 
The Committee reported on this Bill in Scrutiny Report No 27. The Minister has prepared a 
revised Explanatory Statement, and advised the Committee of amendments she proposes to 
move. The set of amendments are accompanied by a Supplementary Explanatory Statement. 
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The amendments deal with a number of rights issues raised by the Committee. 
 
Strict liability offences and imprisonment 
 
A number of amendments react to the Committee’s concern that the provision for the 
imprisonment of a person convicted of a number of the strict liability offences provided for 
in the Bill would be incompatible with the Human Rights Act (Scrutiny Report No 27 at 
pages 17-18). 
 
Amendments 4, 5, 8, 10, 30, 33, 35, and 37 would omit the provision for imprisonment in 
the relevant clauses. 
 
Internal reconsideration of a negative risk assessment 
 
A number of amendments adopt the Committee’s suggestion that a facility for internal 
reconsideration of certain decisions be amenable to a broader scope of review than that 
permitted by the Bill. 
 
The Committee noted that: 
 

[w]here the commissioner “is satisfied that the person poses an unacceptable risk of 
harm to a vulnerable person (a negative risk assessment)’, he or she must provide written 
reasons in support of this intention, and [advise] that the latter may seek reconsideration 
of the proposal under clause 33 on the ground that the assessment “has been made 
because of incomplete or incorrect information”: [paragraph 32(3)(b)] (Scrutiny Report 
No. 27 at page 9). 

 
It noted that the scope for review might be considered to be too narrow.  
 

[U]pon the commissioner giving an applicant a proposed negative notice under subsection 
32(1), the applicant may, within 14 days, ask the commissioner “to reconsider the 
application based on new or corrected information” (paragraph 32(2)(a)). The 
commissioner is then obliged to “conduct a risk assessment (a revised risk assessment) 
considering the new or corrected information” (subclause 33(3)). 
 
A decision under subsection 32(1) will in some circumstances have a significant impact 
on the person affected, and the question arises as to whether this ground of review is too 
restrictive. It would not, for example, permit the applicant to seek reconsideration on the 
ground that the reasoning of the commissioner, based on the information that was before 
the commissioner, did not support the findings involved in making the a proposed 
negative notice. 
 
The question arises: should the applicant be permitted to seek reconsideration on a full 
merits review basis? That is, to submit that the relevant decision is not the correct or 
preferable decision to be made? In other words, clause 32 might provide simply that the 
applicant can seek reconsideration of the decision under subsection 32(1). (Scrutiny 
Report No 27 at pages 15-16). 
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Proposed amendment number 11 would delete paragraph 32(3)(b) and insert instead a new 
paragraph that would enable an aggrieved person to seek reconsideration on any basis. In 
consequence, clause 33 of the Bill is proposed to be omitted and a new clause 33 inserted. 
There are in addition other consequential amendments proposed.  
 
The Minister also proposes similar amendments to the scheme for internal reconsideration of 
a proposed conditional registration: see in particular amendments 22 and 24. 
 
Surrendering of a registration 
 
Amendment 41 proposes an amendment to adopt the Committee’s suggestion that the Bill 
provide for a registrant to surrender her or his registration. 
 
 
GOVERNMENT RESPONSES 
 
The Committee has received responses from: 
 
 The Minister for Territory and Municipal Services, dated 9 February 2011, in relation to 

comments made in Scrutiny Report 11 concerning Disallowable Instrument DI2009-104, 
being the Government Procurement Appointment 2009 (No. 1). 

 The Chief Minister, dated 14 February 2011, in relation to comments made in Scrutiny 
Report 32 concerning the Public Sector Management Amendment Bill 2010. 

 The Minister for Disability, Housing and Community Services, dated 15 February 2011, 
in relation to comments made in Scrutiny Report 27 concerning the Working with 
Vulnerable People (Background Checking) Bill 2010. 

 
The Committee wishes to thank the Chief Minister, the Minister for Territory and Municipal 
Services and the Minister for Disability, Housing and Community Services for their helpful 
comments.  
 
PRIVATE MEMBER’S RESPONSE 
 
The Committee has received a response from Ms Bresnan, dated 14 February 2011, in 
relation to comments made in Scrutiny Report 32 concerning the Workplace Privacy Bill 
2010. 
 
 
 
 
 
 
Vicki Dunne, MLA 
Chair 
 
     March 2011 
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Disallowable Instrument DI2009-75 - Utilities (Consumer Protection Code) 

Determination 2009 
 
Report 10, dated 10 August 2009 
Disallowable Instrument DI2009-93 - Utilities (Grant of Licence Application Fee) 

Determination 2009 (No. 2) 
 
Report 12, dated 14 September 2009 
Civil Partnerships Amendment Bill 2009 (PMB)  
Eggs (Cage Systems) Legislation Amendment Bill 2009 (PMB)  
 
Report 14, dated 9 November 2009 
Building and Construction Industry (Security of Payment) Bill 2009  
Disallowable Instrument DI2009-58 - Heritage (Council Chairperson) Appointment 

2009 (No. 1) 
 
Report 18, dated 1 February 2010 
Planning and Development (Notifications and Review) Amendment Bill 2009 (PMB) 
 
Report 19, dated 22 February 2010 
Education (Suspensions) Amendment Bill 2010 (PMB)  
 
Report 22, dated 27 April 2010 
Infrastructure Canberra Bill 2010 (PMB) 
Radiation Protection (Tanning Units) Amendment Bill 2010 (PMB)  
 
Report 24, dated 28 June 2010 
Disallowable Instrument DI2010-65 - Auditor-General (Standing Acting Arrangements) 

Appointment 2010 
 

 



ii 

 

 

Bills/Subordinate Legislation 
 

 
Report 30, dated 15 November 2010 
Corrections Management (Mandatory Urine Testing) Amendment Bill 2010 (PMB)  
Discrimination Amendment Bill 2010 (PMB) 
 
Report 32, dated 10 February 2011 
Courts Legislation Amendment Bill 2010  
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